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Master and Servant: pANGEROUS MACHINERY: YOUTH AND INEX- 
PERIENCE OF SERVANT. Where a servant, engaged in operating ma- 
chinery, by reason of his youth and inexperience is not aware of 
the danger to which he is exposed, it is the duty of his master to 
warn him if he himself knows of it, and this notwithstanding the 
existence of that which renders the machinery dangerous is known 
to the servant. 

: VICE-PRINCIPAL. A foreman in charge of a distinct piece of 
work in an extensive foundry, and having under him laborers 
bound to obey his orders, is, as to them, a vice-principal to their 
employer, and not their fellow-servant, and this although another 
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may be general foreman of the entire establisliinent, with authority 
over him. 

Negligence: rieapinc. The plaintiff was not confined by the 
pleadings in this case to proof that defendant’s machinery was de- 
fective, but was entitled to prove, as a dictinct act of negligence, the 
failure of defendant to warn him of the risk he ran in using it. 


Appeal from St. Louis Court of Appeals 
AFFIRMED. 


Martin & Lackland for appellant, relied on eGow an 
vr. R. R. Co., 61 Mo. 528; Nolan v. Shickle, 3 Mo. App. 300; 
Marshall v. Schricker, 63 Mo. 308; Hayden v. Smithville 
Man’f’g Co., 29 Conn. 548. 


Fisher § Rowell for respondent, relied on Coombs v. 
New Bedford C. Co., 102 Mass. 572; Conroy v. Vulean Tron 
Works, 62 Mo. 35; Whalen v. Centenary Church, 62 Mo. 
326; Mauerman v. Siemerts, 71 Mo. 105; Norton v. Itther, 56 
Mo. 351; Wyattv. R. R. Co., 55 Mo. 485; Dowling v. Allen, 6 
Mo. App. 195; Keegan v. Kavanaugh, 62 Mo. 233; Dale v. 
R’y Co., 63 Mo. 455; Cookv. R. R. Co., 63 Mo. 397; O’ Flah- 
erty v. R. R. Co.,45 Mo. 70; Patterson v. R. R. Co., 76 Pa. St. 
389; Shearm. & Redf. on Neg., p.11, § 11; Clarke v. Holmes, 
7 Hurlst. & N.(Exchr.) 937 ; Cummings v. Collins, 61 Mo. 520; 
Steiner v. Moran, 2 Mo. App. 47; Stoddard v. R’y Co., 65 
Mo. 514; Huddleston r. Lowell M. Shops, 106 Mass. 286. 


Henry, J.—We have adopted the statement of this 
ease made by the court of appeals, having, from an exam- 
ination of the record, found it substantially correct. 

This is an action for damages for injuries done to 
plaintiff whilst in the employ of defendants, a corporation 
carrying on a foundry in St. Louis. At the close of plaint- 
iff’s case, defendants offered an instruction in the nature 
of a demurrer to the evidence, which was granted. Plaintiff 
then took a non-suit, and the court having overruled a 
motion to set it aside, plaintiff appeals. There was evi- 
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dence tending to show the following facts: Plaintiff, a 
boy seventeen years of age, at the request of his father, 
was hired by the defendant. At the time he was thus 
hired, he had no experience in foundry business, or with 
machinery, and of this fact, Fisher, the foreman and gen- 
eral superintendent of defendant’s foundry, who hired him, 
was informed at the time. During the first two months of 
his service with defendant, plaintiff was employed in run- 
ning errands and in sweeping out. During the last month 
he was employed in the machine-shop and in the yard, 
where a turntable was being constructed, under the charge 
of one King, a fellow-servant of the plaintiff. The fore- 
man of defendant, who had hired plaintiff, told him to go 
with King and do whatever he told him, and piaintiff did 
so. Plaintiff’s father, who was also employed in the foun- 
dry, remarked the boy one day working under King’s 
directions at a lathe, and told King that that was danger- 
ous work for the boy, as he was “green.” To this King 
replied, that the boy was better and sharper than some of 
the men; and no more was said at the time. The boy him- 
self told King that he did not like being employed to help 
him, and that King had better get some one to take his 
place; but King persuaded him to remain at the turntable. 
The turntable was inside the foundry. It was over thirty 
feet in diameter. Running east from this table, a little 
south from the center of it, was a shaft about twelve feet 
loug and six inches in diameter. This shaft was covered, 
except far'the space of three or three and a half feet nearest 
the turntable. The lower part of the shaft was about ten 
inches above the floor, and could be stepped over, at the 
place where it was not protected, and the men employed 
in the foundry were in the habit of stepping over it when 
going to and fro. At the end nearest the turntable, the 
shaft had a collar about an inch and a half thick, and from 
this collar projected a set-screw about two inches high. 
The plaintiff said in his direct examination: “The collar 
was a close fit. I don’t exactly know how large the set- 
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screw wis. The shaft was between eight and ten inches 
high. I could step over it easily enough. The shaft re- 
volved rapidly. The set-screw could not be seen when the 
shaft was revolving. I did not see the set-screw before I was 
injured,” and further on he said: “I had never taken 
particular notice of that set-screw before I was injured.” 
At the date of the accident, plaintiff had been working 
about three weeks at the turntable, with King. King di- 
rected him to stop the engine. This was done by pulling 
a string, to shut off the steam. The engine was at the 
‘other side of the turntable. It could be reached in two 
ways. The shorter way was to cross the revolving shaft. 
King told the boy to hurry, and he took the shorter way. 
In stepping over the shaft the leg of his trousers was caught 
by the set-screw. His leg was drawn under the shaft, and 
so badly broken as to render immediate amputation neces- 
sary to save his life. 

The question presented for determination is not free 
from difficulty. The principles of law on the subject of the 
liability of the master to the servant for injuries received 
by the latter in the service of the former, are reasonably 
well settled, and the only difficulty lies in their applica- 
tion to the facts of a given case. One who enters the 
service of another, takes upon himself the ordinary risks 
of theemployment. Smith v. St. Louis, Kansas City § North- 
ern R’y Co., 69 Mo. 39; Porter v. Hannibal § St. Joseph R. 
R. Co., 71 Mo. 66; Coombs v. New Bedford C. Co., 102 Mass. 
572. On the other hand, if there are concealed dangers 
known to the employer, and unknown to the employe, it 
is the duty of the employer to notify the servant of their 
existence. Ib. We think the doctrine equally well settled 
by the authorities, that although the machinery, or that 
part of it complained of as especially dangerous, is visible, 
yet, if by reason of the youth and inexperience of the ser- 
vant, he is not aware of the danger to which he is exposed 
in operating it, or approaching near to it, it is the duty of 
the master to apprise him of the danger, if known to him. 
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See cases above cited, and also Grizzle v. Frost, 3 Fost. & 
Finl. 622; Clarke v. Holmes, 7 U1. & N.937. It is not a con- 
clusion of law from the fact that plaintiff was aware of the 
existence of the set-screw, and was seventeen years old, 
and sprightly for one of his years, that he was aware of 
the risk and danger of passing over the shaft while it was 
in motion. 

In Grizzle v. Frost, supra, a girl sixteen years of age 
was employed in a dangerous service, and was injured by 


having her hand caught between two revolving rollers of 


the machinery. Cockburn, C. J., observed that: “Ifthe 
owners of dangerous machinery, by their foreman, empley 
& young person about it, quite inexperienced in its use, 
either without proper directions as to its use, or with diree- 
tions which are improper, and which are likely to lead to 
danger, of which the young person is not aware, as it is 
the:r duty to take unusuai care to avert such danger, they 
are responsible for any injuries which may ensue from the 
use of such machinery.” In that case the revolving roll- 
ers, and the manner in which they worked, were visible. 
The plaintiff was sixteen years of age, but it was not in- 
ferred as a matter of law, because she was of that age and 
knew of the existence of the revolving rollers, that she 
was also aware of the risk and danger to which they ex- 
posed her. As was observed by the same learned Chief 
Justice in Clarke v. Holmes, supra: “A servant knowing 
the fact may be utterly ignorant of the risks.” The case 
of Hayden v. Smithville Manufacturing Co., 29 Conn. 558, 
cited by respondent, is not in conflict with but sustains 
these views. 

Coombs v. New Bedford Cordage Co., supra, is directly in 
point. It was there held that the defendant had the legal 
right to run its machinery without fencing or boxing, un- 
less by so doing it exposed persons in its employment, 
or others who came upon its premises by procurement or 
invitation, to danger of which it gave no notice; but if the 


langer was apparent, and the plaintiff had reasonable no- 
2-74 
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tice of the peril to which he was exposed, and, understand- 
ing it, chose to undertake the employment which exposed 
him, he could not recover. On the other hand, if defend- 
ant knew, or had reason to know, the peril to which he 
would be exposed, and did not give him any sufficient or 
reasonable notice of it, and if he, without any negligence 
on his part, from inexperience, or reliance upon the direc- 
tions given him, failed to perceive or appreciate the risk, 
and was injured in consequence, the defendant would be 
responsible. In that case, a boy fourteen years of age, in 
the employment of the defendant, had his hand caught in 
the gearing of a machine, and injured. The gearing was 
unguarded, but was in plain view. ‘The case was retried 
and again came before the supreme court of Massachusetts, 
and the doctrine announced by the court on the former 
occasion was reaffirmed in an able opinion delivered by 
Gray, J. 102 Mass. 595. We think that the true rule in 
eases like this, was there announced, and that it is not an 
inference of law because plaintiff was seventeen years of 
age and sprightly, and the set-screw was in plain view and 
had been seen by him, that he was aware of the danger to 
which he was exposed in stepping over the shaft while it 
yas in motion; but that these questions, under proper in- 
structions, should have been submitted to the jury. 

Nor do we think that in this instance, King, who gave 
the plaintiff the order to stop the engine, was plaintitft’s 
fellow-servant. While it appears that Fisher was foreman 
of the establishment, King had charge of the construction 
of the turntable, and Fisher directed plaintiff to go with 
King and do whatever he directed. In MeGowan v. R. R.Co., 
61 Mo. 528: “There was no proof that the conductor had 
the superintendence or control over the men, or the work, 
or power to provide or replace machinery.” Ilere King 
was foreman of the hands constructing theturntable. They 
were under him, and the plaintiff was expressly ordered 
by Fisher to do whatever King told him. A foreman of 
the entire establishment, as extensive as defendant’s, can- 





OCTOBER TERM, 1881 





Dowling v. Gerard B, Allen &. Co. 


not be everywhere present to direct the employes in their 


work, but must, of necessity, give orders through others, 
as in this instance. In Marshall v. Schricker, 63 Mo. 309, re- 
lied upon by appellant, it was held that: ‘ The employer 
cannot be charged with negligence of one who was merely 
a foreman over the plaintiff, not engaged in a distinct de- 
partment of the general service but in the same work with 
plaintiff, and not charged with any executive duties or con- 
trol over plaintiff, which would constitute him the agent 
of the employer.” Aside from the fact that King was fore- 
man, here is the additional fact that Fisher directed plaintiff 
to do whatever King might order him to do, and he was 
in fact obeying Fisher in executing King’s order. If it 
was negligence or recklessness to direct plaintiff to perform 
the work in the prosecution of which he received the in- 
jury, it was a direct consequence of an order given by 
Fisher, who was defendant's “alter ego.”’ 

The counsel for appellant contend that plaintiff can- 
not recover on his petition, “ because the only negligence 
alleged consisted in the defect of the machinery, in want- 
ing physical guards to keep people safe from its supposed 
dangers.” This position in untenable. The petition, it is 
true, alleges that: “It was the duty of defendant to have 
them properly and safely guarded,” ete., and that this duty 
was neglected, but proceeds as follows: “That defendant 
had in its employment at the time herein mentioned, one 
G. L. King as superintendent of its said foundry; that 
plaintiff was under the general charge and control of said 
superintendent in performing his said duties and labors in 
said foundry under his said employment; that on or about 
the 19th day of August, 1872, the defendant, by its said 
servant, King, unlawfully, negligently and carelessly or- 
dered and directed the plaintiff to stop an engine in said 
foundry, which was then in operation; that plaintiff pro- 
ceeded to obey said order and direction, and while so doing, 
by reason of said wrongful conduct and carelessness of 
defendant, plaintiff was caught by a set-screw and collar 
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revolving with a certain counter-shaft which was attached 
to and being operated by said engine, and had his leg 
broken and crushed so badly that it became necessary to have 
it amputated, and plaintiff was badly bruised and injured 
in other parts of his body, so much so that his arms were 
paralyzed. Plaintiff states further that it was no part of 
his duty under his said employment to stop said engine; 
that it was unsafe and dangerous for one of his age to per- 
form such work, and that it was much more dangerous 
than the work he was employed to do; and it was gross 
carelessness on the part of defendant, by its servants, to 
require the plaintiff to stop said engine as aforesaid. 
Plaintiff further states that it was the duty of defendant 
to have said set-screw, collar and counter-shaft, engine and 
machinery in said foundry well and securely guarded and 
covered, but neglecting its duty in this behalf, it negli- 
gently and carelessly allowed the same to remain uncovered 
and entirely unguarded, and carelessly and negligently 
operated the same in that condition. Plaintiff says that 
he used due diligence and care on his part while proceed- 
ing to stop said engine as aforesaid, and at the time of said 
injuries ; and that said injuries were caused by and resulted 
from the said carelessness and negligence of defendant 
aforesaid.” 

It will be perceived that it alleges that King negli- 
gently and carelessly ordered and directed plaintiff to stop 
the engine, and that while obeying said order he was caught 
by a set-screw and collar revolving with a certain counter- 
shaft, which was attached to and being operated by said 
engine. This, in connection with the allegation of the 
dangerous nature of the machine and the youth and inex- 
perience of plaintiff, states a cause of action, and the ad- 
ditional negligence alleged, with regard to the screw and 
collar being uncovered, does not operate to eliminate the 
other alleged negligence and confine plaintiff to proof that 
the set-screw and collar were not properly guarded. In 
fact, this matter of negligence is a circumstance which the 
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jury would have the right to consider in determining, 
whether, and to what extent, it was negligence or reckless- 
ness on the part of King to demand such service of the 
plaintiff. For the foregoing reasons we aflirm the judg- 
ment of the court of appeals. 





THE Srate ex rel. Ropers et al., Appellants, v. THE Scuoo 
DrrEcToRS OF SPRINGFIELD. 


Schools: ADOPTION OF TEXT-BOOKS: MANDAMUS. Section 7087, Revised 
Statutes 1879, makes it the absolute duty of the directors of the sev- 
eral school districts in each county to introduce into the schools un- 
der their charge the text-books adopted by the presidents’ meeting 
provided for in that section ; and this duty must be performed with- 
out unnecessary delay, not when the directors may think best, or 
when they may conceive it to be for the interests of the pupils or 
patrons of the schools. If any directors attempt to evade this duty 
by postponing the introduction of the books adopted, they may be 
coerced by mandamus. 


Appeat from Greene Circuit Court—lIllox. W. F. GEIGER, 


J udge. 
REVERSED. 
Goode § Cravens for appellants. 


The fact that the statutes say the books shall be made 
to conform to the adoption “as speedily as practicable ” 
does not leave it to the mere whim of the directors whether 
they shall be made to conform or not, and thus empower 
them to nullify the law. The duty is not a discretionary 
one in the sense that mandamus will not lie to compel its 
performance. ‘The duty is imperative. The only question 
that could be raised was whether it was practicable, and 
evidence should have been admitted to show that it was 
and had been practicable for a long time. High on Ex. 


29¢ 


Remedies, § 332; Gilman v. Bassett, 33 Conn. 298; Nourse 
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v. Merriam, 8 Cush. 11; Hall v. People, 57 Ill. 307; Met- 
calf v. Garesche, 65 Mo. 489; 34 Pa. St. 496. 


Massey § McAfee for respondents. 


Hoven, J.—This was a proceeding by mandamus to 

compel the directors of the schvol district of the city of 
Springfield to cause to be used in the public schools of said 
city certain books which, it is recited in the alternative 
writ, were, at a regular meeting of the presidents of the 
various school districts of Greene county, legally selected 
and adopted on the first Tuesday in January, 1880, for the 
five years next thereafter ensuing, which books, so adopted, 
said directors have failed and refused to cause to be used 
in said schools, although it was, at the time said books 
were so adopted, has ever since been, and now is practicable 
to cause the same to be used. The defendants filed a de- 
murrer, on which final judgment was rendered in their 
favor, and the case comes here by appeal. 

The defendants claim by their demurrer, that the power 
conferred upon them by law to compel the use, in the pub- 
lic schools, of books selected by the presidents of the vari- 
ous school districts, is to be exercised by them only at their 
own discretion, and that such books, so selected, “ are to 
be used as text-books in said schools only when in the 
proper judgment and discretion of said board their use is 
deemed practicable.” The defendants contend, in other 
words, that they were not bound at all events to introduce 
the text-books adopted by the presidents of the several 
school boards in the county, and that their opinion as to 
the practicability of introducing such books, is final and 
conclusive, and not subject to review by the courts. The 
statute relating to this subject is as follows: “For the 
purpose of securing uniformity of text-books, a meeting 
of the presidents of the boards of education of cities, towns 
and villages, and directors of districts, shall be held at the 
county seats of the various counties on the first Tuesday 
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in January, 1875, and every five years thereafter, for the 
selection of the text-books to be used by the schools in the 
various branches to he taught in the public schools of this 
State. Such books shall be selected by a majority vote of 
those present, and a list of those selected shall be trans- 
mitted to the clerks of the various districts in the county, 
who shall record the same, and thereafter as speedily as 
practicable, the books used in the schools shall be made to 
conform to the list adopted, and no change shall be made 
by the introduction of any book not included in the list so 
adopted, for the period of five years from their adoption.” 
R. 8., § 7087. 

We are of opinion that the foregoing section of the 
statute makes it the absolute duty of the directors of the 
district school board to introduce into the schools under 
their charge, the text-books adopted by the presidents’ 
meeting, and they cannot by an exercise of their discretion 
as to the time of introducing such books, defeat the will 
of said meeting and evade the requirements of the statute. 
This absolute duty is to be performed by them, not when 
they may think best, nor when they may conceive it to be 
for the interests of the pupils or the patrons, but with all 
practicable speed, or as the statute phrases it, ‘as speedily 
as practicable.” It is the province of the presidents’ meet- 
ing to determine the propriety and ultimate practicability 
of making the change, and the district board is to conform 
to the change required without unnecessary delay. Ac- 
cepting the recitals of the alternative writ as true, the de- 
fendants have failed to perform the duty imposed upon 
them by the statute, and mandamus is the proper proceed- 
ing to compel its performance. The demurrer should have 
been overruled and the defendants required to answer. 
‘The judgment of the circuit court will, therefore, be re- 
versed and the cause remanded. The other judges concur. 
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Assault to Rape: proor or THE crime. To warrant conviction upon 
an indictment for an assault with intent to commit a rape, the evi- 
dence must show that defendant’s intention was, if it became nec- 
essary, to force compliance with his desire at all events and regard- 
less of any resistance the woman might make. 


Appeal from Henry Circuit Court—Hon. F. P. Wriaut, 
Judge. 


REVERSED. 
J. H. Lay and Smith & Shirk for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Henry, J.—At the May term, 1879, of the Benton 
circuit court, the defendant was indicted for an assault 
upon Virginia McPherson, with intent forcibly to ravish 
and carnally know her. The cause was taken by change 
of venue to Henry county, and on a trial had at the De- 
cember term, 1879, of said court, defendant was convicted, 
and his punishment assessed at a fine of $200. From that 
judgment he has prosecuted his appeal. 

The testimony of Virginia McPherson was, in substance, 
that one Osborn was a son-in-law of defendant and lived 
in Benton county ; that her mother lived about a mile from 
Osborn’s; that the defendant came to the residence of wit- 
ness’ mother and said that his daughter, Mrs. Osborn, was 
sick and wanted witness to go and stay with her at defend- 
ant’s house. Witness consented to go. Defendant came 
on horseback, and witness rode behind him from her home. 
It was about five o’clock in the afternoon. After they 
started, defendant made an excuse to go through the tim- 
ber, saying that he wanted to see about his cattle. There 
were three different ways by which he could go—one, a 
plain big road on the prairie, and one through the timber, 
and another prairie road. Road through the timber was 
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a pathway. He took the timber road—turned off after 
going a short distance. Went by his pasture where he 
turned off. Saw nocattle. The pasture was a half quarter 
of a mile from where he turned off. He went to a little 
grove, and said, “ get down and let’s have a little hugging 
and kissing.” This was about half way between Priestley’s 
and Osborn’s. No houses were in sight. When he made 
the above remark he was on the horse, and witness said 
she would get down and goon. He said we will go on 
directly. He got down and went four or five steps to a 
pair of bars, and let them down, holding the bridle over 
his arm. He began to rub witness on the leg, saying, “ let 
me rub the ticklish off’ His hand was utder witness’ 
clothes. She kicked him and pushed him away. He 
dropped his pocket-book, picked it up, and took out a piece 
of money and said, “ you can’t handle this, but somebody 
can for you.” He made no attempt to pull her off of the 
horse, desisted when she told him to do so—no one was in 
sight, nor did anything occur to frighten him from the ac- 
complishment of the alleged purpose. Without any fur- 
ther demonstration, he remounted his horse and rode home, 
with witness behind him, and arrived there about sundown, 
where she staid all night. Afterward she spent another 
night at Priestley’s and rode home behind him the next 
morning. ‘There was no other evidence of any consequence 
introduced by the State, and without regard to the testi- 
mony for the defense, which was decidedly in favor of the 
accused, we are at a loss to account for the verdict ren- 
dered. 

Whether it should, or not, be made a criminal offense 
for a man to solicit carnal intercourse with a female, our 
legislature has not deemed it advisable to declare it a crime ; 
and to convict one of a violation of the section of the stat- 
utes on which this indictment was found, it must appear 
from the evidence that the defendant’s intention was, if it 
became necessary, to force a compliance with his desire, at 
all events, and regardless of any resistance made by his 
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victim. Commonwealth v. Merrill, 14 Gray 415; Reynolds 
v. People, 41 How. Pr. Rep. 179; Joice v. State, 53 Ga. 50; 
State v. Burgdorf, 53 Mo. 65. Can it be said from the tes- 
timony of Miss McPherson, that defendant’s intention was 
to have sexual intercourse with her, whether she consented 
or not? He solicited her—stopped his horse, dismounted 
—lewdly and lasciviously put his hand upon her knee, re- 
newing his solicitation. She bade him desist and kicked 
him. He then desisted, remounted his horse and went on 
home, with Miss McPherson behind him. The alleged at- 
tempt occurred in a lonely, sequestered place—no house in 
sight, and no person appeared to frighten defendant from 
the accomplishment of his alleged purpose. His conduct 
was reprehensible in the extreme, and, morally considered, 
indefensible, but we have now to deal, not with the ethics, 
but the law of the case, and if there is a particle of evi- 
dence to prove the intent alleged in the indictment, we 
have failed to discover it. If he was guilty, it is difficult 
to conceive of an attempt to have sexual intercourse with 
a female, where an assault, however slight, is made, which 
would not be an assault with intent to commit a rape. In 
our opinion there was no evidence to support the verdict, 
and the judgment is, therefore, reversed. All concur. 





Crews v. Mooney, Appellant. 


1. Alimony. A decree vesting in the wife specific personal property 
of the husband, as alimony in gross, is valid, at least when made 
in pursuance of an agreement of the parties. 





: JUDGMENT. Such a decree, evea if it were beyond the power 
of the court to make it, could not be avoided in a collateral action. 


2. 


Appeal from Barry Circuit Court.—llox. W. F. Geter, 
Judge. 


AFFIRMED. 

















OCTOBER TERM, 1881. 27 








Crews v. Mooney. 





Norman Gibbs and L. C. Krauthoff for appellant. 


The statute prescribes the manner of enforcing the 
payment of alimony by security, and provides that when 
it is in gross the judgment shall be a general lien on the 
realty of defendant; (R. 8. 1879, §§ 2179, 2180;) and no 
court has power to render any other or different judgment, 
or to provide or authorize any other mode of enforcing 
payment of alimony. The Audrain circuit court had no 
jurisdiction to decree to the plaintiff the title to specific 
personal property as alimony in her divorce suit against 
the defendant. To this extent the decree was void. Ma- 
guire v. Maguire, 7 Dana 181, 182, 189; Crain v. Cavana, 62 
Barb. 109. The right of the wife to alimony is a personal 
claim on the husband, and she has no lien on any specific 
property therefor. ‘The court has no more power to assign 
to her specific property at her suit, than it has to do so in 
an action by an unsecured creditor. 2 Bish. Mar. and Div., 
(6 Ed.) § 427; Almond v. Almond, 4 Rand. 662, 668; Rus- 
sell v. Russell, 4 Greene (Iowa) 26, 29; Phelan v. Phelan,-12 
Fla. 449, 456; Calame v. Calame, 25 N. J. Eq. (10 C. E. 
Green) 548. Even if the decree in divorce gave the re- 
spondent the right to the property in controversy, still she 
must then have sought the possession thereof through a 
writ from the Audrain court, and not have made the decree 
the basis of a new action in another court of the State. 
Each circuit court has the power to enforce all of its own 
valid decrees within the State. 


Forrist for respondent. 


SuERwoop, C.J.—Mary B. Mooney, now Crews, brought 
replevin against defendant, her former husband, for certain 
articles of personal property: a piano, sewing machine, 
pony, ete., which were decreed to her by the Audrain cir- 
cuit court, as alimony in gross, in a suit for divorce brought 
by the wife against her then husband, in which suit a final 
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decree was rendered, both parties being present in person 
and by attorney. Such final decree also gave to the wife 
the care and custody of her infant child, and ordered that 
the defendant pay to the plaintiff $120 annually, for the 
support and maintenance of such child. Plaintiff, in her 
own behalf, testified that she was the owner of the prop- 
erty sued for by virtue of the decree aforesaid; that it had 
been rendered on a compromise or agreement between the 
respective attorneys of defendant and plaintiff; that prior 
to the commencement of this action demand had been 
made of defendant for the property. At the time of the 
entry of the decree and of the demand made, the property 
was in Barry county, Missouri. ‘lhe defendant also testi- 
fied that he consented to the decree as rendered. 

Qur statute respecting divorce provides that “ where a 
divorce shall be adjudged, the court shall make such order 
touching the alimony and maintenance of the wife, and the 
care, custody and maintenance of the children, or any ot 
them, as, from the circumstances of the parties and the 
nature of the case, shall be reasonable.” 1 R. 8. 1879, § 
2179. And the next succeeding section provides that 
“upon a decree of divorce in favor of the wife, the court 
may, in its discretion, decree alimony in gross or from year 
to year,” and this section further declares that “ when ali- 
mony is decreed in gross, such decree shall be a general 
lien on the realty of the party against whom the decree 
may be rendered, as in the case of other judgments.” 


I. 


The jurisdiction of the Audrain circuit court to ren- 
der a decree in the premises, divorcing the parties, is un- 
questioned. The only portion of the decree questioned is 
that which gives plaintiff alimony in gross in and of the 
personal property aforesaid. And the question arising 
upon this record is: Did the Audrain circuit court by 
that decree vest in the plaintiff the title of such personal 
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property? If it did, she can maintain this action—other- 
wise not. 

Alimony is said to be: An allowance made to a wife 
out of her husband’s estate or income for her support, upon 
her divorce or separation from him, or during a suit for 
the same. 2 Bishop Mar. and Div., § 427. The usual sig- 
nification of the term alimony, in the English books, is a 
sum or portion allotted to the wife for her maintenance, 
from year to year, either during a matrimonial suit or upon 
a divorce. 1 Black. Com., 441. “ It is not, under the un- 
written law, a gross sum, or a specific part of the husband’s 
estate, transferred to the wife in specie; but it is a continu- 
ous allotment of sums payable at regular periods for her 
support from year to year.” 2 Bishop Mar. and Div., § 
427. And it has been held that: ‘The court cannot de- 
cree to the wife as alimony a gross sum, an absolute title 
in specific property, or a sale of a part of the husband’s 
estate for her use.” Ib. 

But however correct the above definitions and remarks 
may be when applied to divorces at common law, so many 
changes have been wrought by statutes of the different 
states, that we must look to the statute law of each state 
in order to determine the exact status and rights of parties 
litigant in matrimonial suits. By reason of statutory en- 
actment alimony has come to possess a broader signification 
than it once had. In Illinois, the 6th section of whose di- 
vorce law is substantially like section 2179, supra, it was 
held that as the statute authorized the court to “make 
such an order for the alimony and maintenance of the wife, 
the care, custody and support of the children, or any of 
them, as from the circumstances of the parties, and the 
nature of the case, shall be fit, reasonable and just ;” that 
by virtue of the statutory power thus bestowed, a gross 
sum amounting to one-fourth of the husband’s estate hav- 
ing been allowed and allotted to the wife, as her sole and 
separate property, as her alimony, and in lieu of other 
payments, such allowance was in full discharge and satis- 
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faction of all claims for future support of the wife. Plas- 
ter v. Plaster, 47 Ill. 290. 

In lowa, however, where no statute was relied on as 
to the power of the court touching alimony, it was held 
that in a divorce suit, where the husband desired that the 
wife be allowed a definite part of his property, in prefer- 
ence to a periodical claim on him, while she could not have 
a portion of his realty allotted to her in fee, yet that such 
portion might be decreed to her during her natural life, as 
well as one-half of the household and kitchen furniture 
absolutely, and a decree was entered accordingly. Russell 
v. Russell, 4 G. Greene (lowa) 26 And this ruling was 
made upon the ground that alimony was “ only a support 
of the wife for life.” But it will be observed that the de- 
sire of the husband and his consent that a definite portion 
of his property be assigned to the wife, instead of having 
alimony decreed as a periodical claim, was so far respected 
as to grant a life estate in a part of his land, and one-half 
of certain personal property absolutely. 

In the present instance it will have been observed that 
the personal property claimed by the plaintiff was decreed 
to her in consequence of the express agreement of the 
parties. Agreements of this nature, if fair and equitable, 
will be upheld by the courts. 2 Bishop Mar. and Div., § 
435. Thus, in New Jersey, whose statute is nearly identical 
with that of Illinois, supra, a husband, being possessed of 
a roving fancy, abandoned his wife and assumed question- 
able relations with another woman. He then proposed by 
letter to the wife, a separation, proffering to give certain 
property in Newark, where she lived, and $2,000 in money. 
She finally accepted the offer, but he refused to comply 
with it, and she brought her bill seeking a divorce on ac- 
count of the facts already narrated, and asking that the 
property before mentioned be decreed to her as a provision 
for her future support, and in lieu of all future claims. A 
decree was entered accordingly for the conveyance to the 
wife of the Newark property, and the payment of the $2,000 
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in full discharge of all future demands for alimony and 
maintenance. Calame v. Calame, 9 C. E. Green 440. 

The decree of the vice-chancellor in that case was 
based on the provisions of the statute of that state, (§ 9, p. 
224, Nixon’s Dig.,) which does not differ materially from our 
own statute above quoted. The vice-chancellor held that 
the terms of the statute were sufficiently comprehensive to 
embrace such powers as those assumed by the decree; that 
it was noteworthy that not only is the term alimony used 
but the word maintenance is added, a word regarded as of 
less technical and broader significance than the term ali- 
mony; that the section was comprehensive of the ends and 
methods whereby the decree of the court could be effectu- 
ated to meet the equities presented; that,in addition to 
the methods specifically pointed out, the court was author- 
ized to enforce its orders and decrees for alimony and main- 
tenance, “by such other lawful ways and means as are 
usual and according to the practice of the court ;” that 
the statute was highly remedial, ought to be liberally and 
beneficially construed, and that under it, by the usual course 
and practice of the court, real estate may be ordered to be 
sold, or the defendant be decreed to convey. On appeal 
taken, the decree was affirmed, but upon grounds some- 
what variant from those relied on in the lower court. The 
aflirmance by the court of errors and appeals, was based 
entirely upon the agreement made between the parties; 
that equity favored and enforced agreements for the sup- 
port of the wife; that as the same court possessed the 
power to pass upon the propriety of the separation, and on 
the validity of the agreement for maintenance, and could 
regulate both in the same decree, that, therefore, no such 
obstacle as existed in England, where the question of ali- 
mony, and that of separation were passed upon by differ- 
ent tribunals, impeded the course of equity in that state; 
and upon this ground it was ruled that it was within the 
competency of equity to enforce, as a part of the decree 
of divorce, the agreement made, in lieu of alimony, between 
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the husband and the wife. Calame v. Calame, 10 C. EK, 
Green 548. 

We are unable to discover any points of substantial 
dissimilarity between that case and the one at bar. There 
the agreement was in writing; here in open court, both 
parties being present in person and by counsel. The Au- 
drain circuit court was a court of general jurisdiction pos- 
sessing full equity power to approve and enforce agree- 
ments between husband and wife, and possessing by the 
statute an ample jurisdiction both to divorce the parties 
and decree alimony in the usual way, or in gross. This 
being the case, we think the same ruling is applicable in 
this case as the one cited. 

II. 


Moreove?7, this is an attempt on the part of the defend- 
ant to attack collaterally the decree of the Audrain circuit 
court. That court had jurisdiction as well from the stat- 
ute as from those powers belonging to it as a court of 
equity. The defendant submitted himself to that jurisdic- 
tion, and consented to the decree as rendered, whereby he 
surrendered, in lieu of ordinary alimony, certain articles of 
personal property and permitted the decree to go in favor 
of his wife for them, and now, after the time has passed 
for taking an appeal, or suing out a writ of error, he at- 
tempts to overthrow and hold for naught the decree thus 
rendered. We will not permit him to dothis. Every con- 
sideration of equity and good conscience forbids our sanc- 
tioning such acourse Having been relieved of the annual 
burden of alimony by agreeing to surrender certain articles 
of personal property, having gained an advantage thereby 
—an advantage which will remain his if the decree as to 
alimony be overthrown—it does not lie in his mouth to 
deny the validity of that decree in the particulars men- 
tioned. 

But independent of any consideration of estoppel, we 
hold that the decree was effectual to pass the title to the 
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personal property. It has been urged that even if this de- 
cree had that effect, the resort should have been had to 
Audrain cireuit court, and possession of the property ob- 
tained by a writ from that court. It is unnecessary to rule 
this point. If the title passed to the wife, as we hold it 
did, then there is no impediment in the way of her main- 
taining this action; and the judgment is affirmed. All 
coneur. 


Tue State v. Grant, Appellant. 


l. Forgery—of Teacher’s Certificate. A teacher's certificate of 
qualification is a “‘ certificate,” “license” or “authority,” within 
the meaning of section 15, article 4 of the chapter on Crimes and 
Punishments, (Wag. Stat., p. 470,) and the falsely making such a 
certificate with intent to injure or defraud is forgery as defined by 
that section. 


2. Evidence. Upon the trial of an indictment for forging a teacher’s 
certificate, a book which had once been in defendant’s possession 
was Offered in evidence. It was shown that a contract with defend- 
ant as teacher had once been recorded in this book, but had since 
been torn out; but there was no evidence that the contract was in 
the book when it came to defendant’s possession. Held, that the 
book should have been excluded. 

3. ——. Before a paper will be received in evidence as having been 
written by a party, it must be shown to be in his handwriting. 

4. Forgery. The question whether defendant believed a paper to be 

genuine, is presented by an indictment for uttering but not for 

forging the paper. 


Appeal from Polk Circuit Court.— Hoy. R. W. Fan, 
Judge. 


REVERSED. 
John O’ Day & Bro. for appellant. 
The offense alleged in the indictment is not a felony at 


common law, and relying for its existence upon a statute 


3-74 
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which is an innovation on the common law, and highly 
penal, should be strictly construed, and the crime should 
not be brought within it by implication, but should be 
there by express enactment. Bishop Stat. Crimes, §§ 119, 
196, 220, 259; Potter’s Dwarris on Stat , 247, 248; Steel rv. 
State, 26 Ind. 82; Myers v. State,1 Conn. 502; U.S. v. 
Sheldon, 2 Wheat. 119; Daggett v. State, 4 Conn. 60; St. 
Louis v. Laughlin, 49 Mo. 559; Waterman v. People, 67 Tl. 
91; Snyder v. North Lawrence, 8 Kas. 82; Verona C. C. Co. 
v. Murtaugh, 50 N. Y. 317; 1 Black. Com., 88; State v. 
Stephenson, 2 Bailey 334; Com. v. Loring, 8 Pick. 370; U. 
S. v. Wigglesworth, 2 Story 369; Hasbrook v. Paddock, 1 
Barb. 639. A teacher’s certificate is not ejusdem generis 
with the other instruments mentioned in the statute, and 
for this reason is not within the penalties. 49 Mo. 559; 
Sandiman v. Beach,7 B. & C. 99,100; Kitehen v. Shaw, 1 
Nev. & P. 794, 795; Reed v. Ingham, 3 Ell. & Bl. 900; U. 
S. v. Irwin, 5 MeL. 179; Chapman v. Forsyth, 2 How. 202; 
Peate v. Dicken, 1 Crompt. M. & R. 442; Churchill v. Crease. 5 
Bing. 180, 492, 493; Grumley v. Webb, 44 Mo. 444, 457. 


J. B. Upton also for appellant. 


(1) The court erred in admitting the testimony con- 
cerning the record of teachers’ contracts, and in allowing 
the book itself to goto the jury. Upon trial for one crime 
evidence of an independent crime is inadmissible. The 
mutilation of a public record with a bad intent is a crime. 
The record of his contract was no evidence against Grant. 
Nor is there any evidence tending to show that he tore it 
out. Gardner testifies that he recorded Grant’s contract, 
and that it was in the book when he turned it over to his 
successor, Adams. There was no evidence that the book 
was not torn before Grant got it. The book was an old 
one. It contained the contracts for 1874; Grant was not 
clerk until after he was indicted in 1878. Yet, the fact 
that this book was torn was made the main question in the 
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case. It went tothe jury without any instruction as to its 
effect. It was admitted over the objection of defendant, 
and the court refused an instruction excluding it from the 


consideration of the jury. 


(2) The letter should not have 


been admitted. It tended to disprove defendant’s version 
of the transaction; and there was no proof that he wrote 


it. 


D. H. McIntyre, Attorney General, for the State. 


A teacher’s certificate is the subject of forgery under 


section 15. 


Reg. v. Sharman, Dearsley Cr. Cas. 285. 


2 East P. C., 840; 2 Russ. on Crimes, 708; 
Defendant ob- 


jected to the introduction of evidence concerning the con- 
tract between Grant and the directors, and the alleged 
mutilation and change in the register containing the same, 
and the daily attendance of pupils. 
in Grant’s possession after his indictment, and it was shown 
that he had made an alteration in it, and it was competent 
to show that and other circumstances connected with the 
history of the transaction. 


This register had been 


Norton, J.—The defendant, M. E. Grant, was indicted 
at the April term, 1878, cf the circuit court of Polk county, 
for forging a teacher’s certificate. 


the April term, 1881, and pleaded not 
put upon his trial, was convicted and 
years’ imprisonment in the penitentiary. 


was arraigned at 
guilty, and being 
sentenced to two 

He moved for a 


new trial and in arrest of judgment, both of which motions 
were overruled, when application was made by defendant 


for an appeal to this court, which was granted. 


Defend- 


ant seeks a reversal of the judgment on the ground that 
the indictment charges no offense, and the action of the 
court in admitting evidence and giving improper and refus- 
ing proper instructions. 

The indictment was framed under section 15, page 


470, 1 Wagner’s Statutes, which provides that “ every per- 











































































SUPREME COURT OF MISSOURI, 


. - — - 


The State v. Grant. 





l. FoRGeRy—or son Who, with intent to injure or defraud, 
TEACHER'S CER - : 


TAFICATE. shall falsely make, alter, forge or counterfeit 
* * any certificate, order or allowance by any com- 


petent court or officer, or any license or authority author- 
ized by any statute, shall, upon conviction, be adjudged 
guilty of forgery in the third degree.” That the forging 
of a school teacher’s certificate, with intent to injure or 
defraud, is an offense under the above statute, we have no 
doubt, and are of opinion that the indictment in this case 
sufficiently alleges all the facts which constitute the crime, 
and that the court properly overruled the motion to quash 
it. 

In the progress of the trial, the State offered in evi- 
dence a book, in which contracts with teachers were re- 
2. EVIDENCE. corded. Witness Gardner testified that he 
recorded the contract with Grant in this book, and that it 
was in the book when he turned it over to his successor, 
Adams. The leaf of the book containing this contract 
was torn out, but there was no evidence to show that this 
leaf was in said book when it came to defendant’s posses- 
sion, and the objection of defendant to its admission for 
that reason, if no other, should have been sustained. 

The State also offered, and the court admitted, over 
defendant’s objection, a note found in the office of Ewing, 
3. ——. the school commissioner, purporting to be 
written by defendant ; this note was not shown to be in the 
handwriting of defendant, and for that reason it was im- 
properly admitted in evidence. 

The court, of its own motion, gave the following in- 
struction: “The court instructs the jury that if they be- 
1. FORGERY. lieve from the evidence that defendant Grant 
was going through an examination in a room of Mrs. 
Bond’s house near Morrisville, and that, in the absence of 
the commissioner, Ewing, a man came into the room and 
represented himself as having authority from Ewing to 
examine defendant, and, if found competent, to issue him 
a certificate, and that he did examine defendant and prom- 
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ised to send him a certificate by mail, and that the defend- 
ant did afterward get this certificate through the mail, and 
honestly believed that such person had authority from 
Ewing to issue such certificate, and received the same in 
good faith, then you will find him not guilty.” This in- 
struction is vicious by reason of the words “and honestly 
believed that such person had authority from Ewing to 
issue such certificate, and received the same in good faith.” 
Defendant was charged with forging, not uttering a forged 
certificate. Judgment reversed and cause remanded, in 
which all concur. 





DerarporrFr v. Evernartt ef al., Appellants. 


1. Mechanic’s Lien: conTRACTOR NOT AGENT FOR OWNER: MEASURE 
OF VALUE OF MATERIALS. The Mechanic’s Lien Law does not estab- 
lish the relation of principal and agent between the owner and 
contractor. Prices agreed upon between the latter and a material 
man are, therefore, not binding upon the owner. As against him 
only the market value of the materials can be recovered. The 
agreed prices will, however, be received as prima facie evidence of 
the market value. 





2. : ————: DECLARATIONS OF CONTRACTOR. For the same rea- 
son, declarations of the contractor, (e.g. that materials purchased by 
him were used in a particular building,) are not evidence against 
the owner. Overruling Morrison v. Hancock, 40 Mo. 564. 

3. A lien cannot be enforced against a building for materials 





furnished to the contractor but not put into the building. 


Appeal from Jackson Circuit Court.—Hon. 8. Il. Woopson, 
Judge. 


REVERSED. 
Tichenor §& Warner for appellants. 
W. E. Sheffield for respondent. 


Henry, J.—This is a suit to enforce a mechanic’s lien 
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against a certain lot and building in the City of Kansas 
owned by appellants, Halpine and Lynch, the latter of 
whom contracted with Everhartt to erect the building. 
The evidence for defendants tended to show that a portion 
of the lumber purchased by Everhartt was not used in the 
erection of the building, although purchased by him for 
that purpose. The court, for plaintiff, declared the law to 
be that: “The declarations of Everhartt, or his foreman, 
at the time of the purchase of the lumber sued for, as to 
the purposes for which it was purchased, are competent 
evidence to show where the same was used,” and that if 
the evidence showed that Everhartt was a contractor with 
Halpine and Lynch to erect the building, then he was their 
agent, with authority to bind the building for a lien to the 
extent of the value of the material necessary to complete 
it. Two instructions asked by defendants were refused, 
the first declaring that plaintiff’s lien was good only for 
such materials purchased of Deardorff as were actually 
used in the building, and the second substantially the op- 
posite of that given for plaintiff, asserting the right of 
plaintiff to recover only the market value of the materials 
actually used in the building. ‘The plaintiff had judg- 
ment, from which Halpine and Lynch have appealed. 

The instruction for plaintiff is erroneous. The rela- 
tion of principal and agent is not established by the statute 
Fe aioe between the owner of the real estate and the 
not agent for contractor. If the latter was the agent of 
ote ue of mate- the former, not only the property improved 
would be subject to the lien of the material man, but the 
owner would be personally liable for the debt. While the 
price agreed upon between the contractor and the material 
man would be prima facie evidence of the value of the ma- 
terials, it would not be conclusive. The statute does not 
give a lien for the contract price, but for the “ materials,” 
and if the contractor is not the agent of the owner of the 
lot, the extent of the lien is the market value of the mate- 
rials when furnished. 
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The instruction contains another error, which was 
probably cured, or was harmiess in consequence of the 
Reed corres omission to object to the testimony upon 
contractor. which it was predicated. The declarations 
of the contractor that the materials were purchased for 
appellants’ building, although made when they were ob- 
tained, are not evidence against the owners of the land. 
The contrary seems to have been held in Morrison v. Han- 
cock, 40 Mo. 564, but as the relation of principal and agent 
between the owner and the contractor does not exist, there 
is no principle of law upon which the declarations of the 
latter are admissible against the former. In Simmons, 
Garth §& Co. v. Carrier, 60 Mo. 581, a disapproval of Morri- 
son v. Hancock, on this point, was intimated, and we now 
think it should be overruled in this respect. 

The first instruction asked by defendants and refused 
declared the law as now well settled by this court. Sim- 
3. mons, Garth § Co. v. Carrier, supra; Fitzpat- 
rick v. Thomas, 61 Mo. 516; Schulenberg v. Prairie Home 
Institute, 65 Mo. 295. Judgment reversed and cause re- 
manded. 








FisHer v. TALLMAN, Appellant. 


Mortgage: arracHMENT. An attaching creditor cannot maintain an 
action to redeem land covered by his attachment from a mortgage 


executed by the debtor. 


Appeal from Worth Circuit Court.—Hon. 8. A. Ricuarpsen, 
Judge. 


REVERSED. 


B. F. Lucas tor appellant, cited 2 Story Eq. Jur., § 
1023; Brinkerhof v. Brown, 4 John. Ch. 671; McHlwain v. 
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Willis, § Wend. 548 ; Suydam v. NV. W. Ins. Co., 51 Pa. St. 
894; s. c., 12 Phila. Leg. Intell. 





Johnston & Jackson for respondent, cited 1 Wag. Stat., 
p- 51; R. 8. 1879, § 448; Sess. Acts 1860, p. 8, § 2; Hey- 
neman v. Dannenberg, 6 Cal. 376; Castle v. Bader, 23 Cal. 
76; Conroy v. Woods, 13 Cal. 626; Ib. 76; Scott v. McMillen, 
1 Litt. (Ky.) 302; s. ¢.,13 Am. Dec. 239; Luthy v. Woods, 1 
Mo. App. 167; Beal v. Mc Vicker, 3 Mo. App. 592; Pendle- 
ton v. Perkins, 49 Mo. 565. 


Hoven, J.—The only question which we deem it im- 
portant to decide in this case is, whether an attaching 
creditor can maintain a suit to redeem land which has been 
attached, from a mortgage executed by the defendant in 
the attachment suit. The general rule is, that as an ordi- 
nary creditor before judgment and execution has no certain 
claim upon the property of his debtor, he has no concern 
with conveyances of any kind aitecting such property. 
Martin v. Michael, 23 Mo. 50; Turner v. Adams, 46 Mo. 95; 
Pendleton v. Perkins, 49 Mo. 565; Story Eq., § 1023. After 
the decision of this court in Martin v. Michael, supra, a 
change was made in the law by the act of January 14th, 
1860, which has continued in force ever since, and is now 
found in section 448, Revised Statutes, whereby any attach- 
ing creditor may maintain an action for the purpose of 
setting aside any fraudulent conveyance, assignment, 
charge, lien or incumbrance of or upon any property at- 
tached in any action instituted by him. This statute, how- 
ever, is not broad enough to cover the case we are now 
considering. In the absence of statutory provisions on the 
subject, the party seeking to redeem from a mortgage must 
not only have a jus ad rem, but a jus in re. Weare aware 
that it has been held in the case of Chandler v. Dyer, 37 
Vt. 345, that an attaching creditor may redeem—but we 
are not satisfied with the reasoning in that case. If an 
attaching creditor has such an interest in land as will ware 
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rant the court in permitting him to come in and redeem, 
it must necessarily follow that he is a proper party to a bill 
of foreclosure. That he is not considered in this State a 
proper party to a bill of foreclosure, is evident from the 
language of our statute providing who may be made par- 
ties. That statute limits the right of coming in to persons 
claiming an interest in the mortgaged property. Nor is it 
at all necessary for the protection of the interests of an 
attaching creditor that he should have the right to file a 
bill to redeem. His attachment binds the interest of the 
mortgageor, and in the event of asale under the mortgage 
before the attaching creditor can have judgment and exe- 
cution, the proceeds of the sale after satisfying the mort- 
gage will be subject, under the attachment, to the payment 
of his demand. On the other hand, great inconvenience, 
and sometimes oppression, might result from permitting a 
person to redeem who may ultimately be shown to be, not 
even a general creditor of the mortgageor. The plaintiffs’ 
uit to redeem having been prematurely instituted, the 
udgment of the circuit court, which was in their favor, 
vill be reversed. The other jud:res concur. 





{oTHSCHILD, Plaintiff in Error, v. Toe AMERICAN CentRAL IN- 
SURANCE COMPANY. 


!. Insurance: CANCELLATION oF PoLicy. <A current policy of insur 
ance cannot be cancelled, except by virtue of a power reserved in 
the policy, or by agreement of the parties. Such reservation will 
never be presumed, but must be distinctly shown. 

2. : : PRINCIPAL AND AGENT. An agent to procure insure 
ance has no implied power to consent to the cancellation of a policy 
once procured and delivered. 





Error to St. Louis Court of Appeals. 


AFFIRMED. 
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James O. Broadhead for plaintiff in error 
Madili § Ralston for defendant in error 


Norton, J.—Plaintiff instituted this suit in the circuit 
court of St. Louis county to recover $2,500 on a policy of 
insurance issued by defendant insuring his stock of goods 
for that amount. On atrial of the cause, it was submitted 
to the court, and after hearing the evidence, the court sus- 
tained a demurrer to it and rendered judgment for defend- 
ant, from which plaintiff appealed to the St. Louis court 
of appeals, which affirmed the judgment, and the case is 
before us on writ of error. The opinion of the court of 
appeals delivered by Lewis, P. J., contains an accurate 
statement of the evidence as well as of the law applica- 
ble to the facts, and after full consideration of the record 
we aflirm the judgment on the ground therein stated, 
making no addition thereto except to cite in support of it 
the following authorities: Hathorn v. Germania Ins. Co., 
55 Barb. 28; White v. Madison, 26 N. Y.117; Alliance Ins. 
Co. v. Swift, 10 Cush. 433; Fabyan v. Union M. F. Ins. Co., 
33 N. H. 203; Story’s Agency, § 246. 

The opinion is as follows: 

“The answer set up several! defenses, of which only 
one need be here considered. The policy contained the 
following condition, viz: ‘If the assured shall have or 
hereafter make any other insurance on the property hereby 
insured, or any part thereof, without the consent of this 
company written hereon, this policy shall be void.’ It ap- 
peared from the testimony that H. M. Blossom, an insur- 
ance broker in St. Louis, undertook for the plaintiff insur- 
ance in various companies, to the aggregate amount of 
$15,000. He prepared an application containing a diagram 
of the plaintiff’s premises, on which he wrote the name of 
each company, as its consent was obtained, with the sum 
for whichit wastoinsure. The list, when completed, stood 
thus: Citizens, $2,500; American Central, $2,500; The 
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Boatman’s, $2,500; ‘lhe Commercial, $2,500; The Ama- 
zon (a Cincinnati company), $3,000; The St. Louis, $2,000. 
Blossom then obtained all these policies accordingly, and 
delivered them to the plaintifk On the application, and on 
the policy issued by defendant, there were memoranda 
showing that the total of insurance was to be $15,000. 
Sometime afterwards, while the plaintiff was in Louisiana, 
the agent of the Amazon company gave to Blossom a writ- 
ten notice that its policy was cancelled, and requested the 
return thereof. Blossom thereupon proceeded to get other 
insurance, and had obtained a policy of $1,500 in the Penn- 
sylvania Insurance Company, when the imsured. property 
was destroyed by fire. 

Upon this state of facts, the plaintiff iisists that there 
was no violation of the condition in the policy. He holds 
that nothing more was required than that the total insur- 
ance should never exceed $15,000; and that, by the sub- 
stitution of the Pennsylvania policy for that of the Ama- 
zon, the amount was in fact reduced to $13,500, at the time 
of the loss. To this the defendant makes two answerse 
First, That by a true interpretation of the condition above 
quoted, the plaintiff was limited, not merely to the total 
of insurance mentioned, but also to the particular compa- 
nies set down in Blossom’s list on the application, which 
was made part of the policy. The Pennsylvania policy 
was, therefore, “other insurance,” within the meaning of 
the condition ; and defendant’s consent thereto not having 
been written on its policy, the same was made void. Sec- 
ond, that at the time of the loss, the total of insurance 
was $16,500, and this fact avoided the policy. 

Upon the first of these two propositions, we are favored 
with a very able argument on either side. We donot pro- 
1, 1xsuRANCE: cane POBC, however, to announce any conclusion 
cy. of our own upon it, since the second contains 
a simpler solution of the whole controversy. A policy is 
a contract between the insurer and the insured. Nothing 
in its nature implies that one party may at any time declare 
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itended. If, by express stipulation, the insurer may cancel 
it at pleasure, that fact must be distinctly shown; it can 
never be presumed, Unless, in the present case, it satis- 
factorily appeared that the Amazon policy, by virtue of a 
power reserved to the company, or by agreement of the 
parties, was duly cancelled before the happening of the 
loss, it cannot be questioned that the plaintiff failed to 
make out a case, and that the demurrer to the evidence 
was properly sustained. That the policy holder could not 
recover, if the total of his insurance exceeded the stipu- 
lated limit, is too well settled to admit of discussion. The 
Amazon policy was not offered in evidence, and nothing in 
the record intimates that a power of cancellation was re- 
served therein. 

Was it cancelled by consent of the parties? The plead- 
ings show that the plaintiff himself never consented; for 
he knew nothing about the alleged cancellation until after 
the loss. 

The only claim of consent on lis part, in any shape, 
must be through the action of Blossom, as his supposed 
2. : -——-: agent. But no authority is shown in Blos- 
principal and ‘ — 

agent. som to give any such consent for the plaintiff. 
His agency to procure the insurance implied no authority 
to destroy it when procured and vested in his principal. 
When he delivered the policies to the plaintiff, there was 
an end of his agency. ‘There, was, therefore, a total fail- 
ure of proof that the Amazon policy was not a valid and 
subsisting contract of insurance, when the additional Penn- 
sylvania policy of $1,500 was obtained, and when the in- 
sured property was destroyed. No question can be raised 
about the plaintiff’s responsibility for the act of Blossom 
in procuring the additional policy, since th» pleadings show 
that he ratified the act and accepted the policy.” All con- 
cur in the aflirmance of the judgment. 
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McCuure, Appellant, v. TURNER. 


Dower: MANSION HovusE. A widow cannot claim as the mansion house 
of her deceased husband a house which he did not occupy at the 
time of his death. See R. S. 1879, 2 2205. 


Appeal from Webster Circuit Court.—Hon. R. W. Fyan, 
Judge. 


REVERSED. 


Smith & Krauthoff for appellant, cited 1 Bishop Mar. 
Wom., §§ 349, 352, 353; 6 Ala. 873; Hoots v. Graham, 23 
Ill. 81; Smith v. Smith,13 Ala. 329; Sharpley v. Jones, 5 
Harr. 373; Moore v. Gilliam, 5 Mumf. 346; Collins v. War- 
ren, 29 Mo. 236; Spencer v. Weston, 1 Dev. & Bat. 214; 
Grimes v. Wilson, 4 Blackf. 331. 


Rush § Mitchell for respondent. 


Henry, J.—This is an action of ejectment, to recover 
possession of the northeast quarter and the northwest quar- 
ter of southwest quarter, and the southeast quarter of 
northwest quarter of section 18, township 29, range 19, 
lying in Webstcr county. The petition was in the com- 
mon form, and the answer a general denial, a plea of the 
statute of limitations, and also that Denny Turner, in his 
lifetime, was seized in fee of the premises in controversy, 

and while so seized, intermarried with the defendant, Eliz- 
| abeth ; that the mansion house of her said husband, and 
messuages thereunto belonging, are situate upon said land, 
and that her dower therein, to which she is entitled, has 
not been assigned to her, and that she is entitled to hold 
the same, free of rent, until dower shall be assigned. The 
replication was a denial of the matter specially alleged. 
Defendants obtained a judgment, from which plaintiff has 
appealed. 

Plaintiff claims under a sheriff’s deed of September 
22nd, 1865, conveying the premises to him, reciting a 
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judgment against Denny Turner, the issuance of a special 
fi. fa. against the land, a levy upon and sale of the same to 
McClurg; and this, with testimony showing the value of 
the monthly rents and profits, was all the evidence he in- 
troduced. 

For defendants, the evidence was to the etfect, that 
Denny Turner and wife went on the land in 1840 or 1841; 
and Wm. Turner, their son, testified that his parents claimed 
it as their home ever after; that the widow’s dower had 
not been assigned, and that she had lived upon and been 
in possession of the land since 1868. Denny “Turner went 
to Arkansas in 1862, and returned to this place the same 
year. In his absence the house was burned down, and 
Denny Turner and his family moved to Arkansas, where 
they resided one year, and then went to, and resided in, 
Texas one year, and then returned to Missouri. Denny 
Turner died in 1866. After he went to Arkansas the second 
time, in 1862, neither he nor his family resided on the 
premises in question. Ile resided near Marshfield on what 
was known as the Burford place, where he died, and the 
land in controversy was then in the possession of one Cole- 
man, who claimed to own it. After Denny Turner’s death 
his widow went to Texas and remained two years. She 
returned again to Missouri, and in 1868 purchased the land 
in question of Coleman, and has been in possession of it 
ever since. This suit was instituted in 1875, so that the 
time necessary to create a bar under the statute, had not 
then elapsed. 





With respect to the other questions, section 21, page 
522, General Statutes 1865, provides that: “Until dower 
be assigned, the widow may remain in and enjoy the man- 
sion house of her husband, and the messuages or plantation 
thereto belonging, without being liable to pay any rent for 
the same.” R.S., § 2205. The language of the section 
implies the occupancy of the premises by the husband at 
his death. “ Until dower be assigned, the widow may re- 
main in,” ete. This language would be wholly inapplica- 
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ble to a possession and occupancy of the premises by the 
widow, which commenced after the husband’s death. It 
isnot a dower right, but a right given by the statute to 
one who has a dower right. The possession she is entitled 
to under section 2205 is of tie mansion house of her hus- 
band and plantation, until her dower be assigned, which 
may be a smaller quantity. That defendant, Mrs. Turner, 
has a dower right in the land is not sufficient to defeat 
plaintiff’s right to recover. Weaver v. Crenshaw, 6 Ala. 
873; 13 Ala. 834; Scribner on Dow., 31,32. And she can 
only defend her possession under section 2205 by bringing 
herself within its terms. Her husband was living on the 
Burford place when he died in 1866, and had not resided on 
the land in question since 1862. When he died, the land 
was in the possession of Coleman, who was claiming it ad- 
versely to Turner, and the possession of Mrs. Turner was 
under her purchase from Coleman after her husband’s death. 
On what principle is the house on this land, erected after 
Denny Turner died, to be regarded as his mansion house? 
Without copying into this opinion the instructions asked 
by defendant and refused by the court, it is sufficient to 
say, that the case was evidently tried and determined on a 
theory in every respect in conflict with the views herein 
expressed, and the judgment is reversed and the cause re- 
manded, to be proceeded with in conformity with this opin- 
ion. All concur. 


Stoan v. Tue Missourr Paciric RatLway Company, Ap- 
pellant. 





Railroads: pouBLE DAMAGES FOR KILLING CATTLE: PLEADING. To au- 
thorize a judgment against a railroad company for double the value 
of an animal killed on its track, the petition must aver, either di- 
rectly or inferentially, that the killing was occasioned by the failure 
of the company to erect and maintain fences as required by section 
809, Revised Statutes 1879. 
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. Sloan * The Missouri Pacific Ratteeg Company. : 


—_—————s, 


Appeal from Cass Circuit Court—Hon. Noan M. Givan, 
Judge. 


REVERSED. 
Portis § Andrews for appellant. 
N. J. Thompson for respondent. 


Hoven, J.—This was an action originally instituted 
before a justice of the peace under section 809 of the Re- 
vised Statutes, to recover double the value of a cow alleged 
to have been killed by the engine and cars of the defend- 
ant. The plaintiff recovered judgment before the justice 
and in the circuit court, and the defendant has appealed to 
this court. The complaint filed with the justice, and on 
which the cause was tried in the circuit court, is as follows: 
“ Plaintiff states that defendant is a corporation, running 
and operating a railroad through Pleasant Hill township, 
Cass county, Missouri, and that said defendant, while ope- 
rating their road, by their agents and servants running their 
engines, trains and cars over the same, did so carelessly 
and negligently run and operate the same by their agents 
and employes as aforesaid, so as to run the same against 
and over one cow, the property of this plaintiff, on the — 
day of April, 1877,in Pleasant Hill township, Cass county, 
Missouri, and thereby killed the same, to plaintiff's dam- 
age in the sum of $50; and plaintiff states that said cow 
was not killed at any public crossing, but was killed at a 
place where said railroad was not fenced, as required by 
law. Wherefore plaintiff asks judgment for the sum of 
$50, and that the same be doubled, and that he recover of 
said defendant the sum of $100, and interest and costs.” 

The foregoing statement, it will be seen, contains no 
averment that the injury complained of was occasioned by 
the failure of the defendant to erect and maintain fences 
as required by law, nor does it contain any equivalent 
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‘averment or any averment from which it might be inferred 
that the injury was occasioned by such failure. On the 
contrary, it is expressly alleged that the injury was occa- 
sioned by the negligence and carelessness of defendant’s 
agents and servants in running its engines and cars, al- 
though it is also stated that the injury occurred at a place 
where there were no fences, as required by law. It has 
been several times decided by this court, that in a suit un- 
der the 48rd section of the railroad corporation law, (now 
section 809 of the Revised Statutes,) the complaint must 
allege that the injury complained of was occasioned by the 
failure of the company to erect and maintain fences as 
therein required, and that a complaint which contains no 
such averment, is fatally defective, and will not support a 
judgment. Luckie v. Chicago § Alton R. R. Co.,67 Mo. 245; 
Cunningham v. Hannibal § St. Joseph R. R. Co., 70 Mo. 
202. The judgment of the circuit court must, therefore, 
be reversed. The other judges concur. 


Lewis v. Curry. Appellant. 
Pl 


1. Mortgage of Homestead. In order to make a valid mortgage of 
the homestead, it was not necessary under the Homestead Act as 
contained in Wagner’s Statutes, page 697, that the wife should join 
in executing it. Aliter since the amendment of 1873. See R.S.1879, 
2 2689. 

Sheriff’s Deed: recirats. The.recitals of a sheriff’s deed exe- 
cuted upon a sale under a decree of foreclosure of a mortgage are 
prima facie true, the same as in case of an ordinary execution sale, 





It is no objection to a sheriff’s deed that the judge of the 
court before which it was acknowledged is the grantee. 

4. Ejectment. Plaintiff in ejectment may recover upon a deed ob- 
tained after the date of the demise laid in the petition. 

5. Practice in the Supreme Court. If the judgment is right, it 

will not be reversed for error committed against the respondent. 
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Appeal from Andrew Circuit Court——Ilon. H. 8. Kexey, 
Judge. 


AFFIRMED. 


On the 5th day of October, 1865, defendant Curry 
mortgaged the premises in controversy, situated in Worth 
county, to plaintiffs Geo. W. Lewis and Samuel A Rich- 
ardson. The mortgage debt not being paid, plaintiffs in- 
stituted a suit for foreclosure, and on the 13th day of 
November, 1875, obtained a decree, on which execution 
was issued, and under this execution the mortgaged prem- 
ises were sold on the 24th day of April, 1876, plaintiffs 
becoming the purchasers. In pursuance of this sale they 
received a deed from the sheriff of Worth county. This 
deed was acknowledged on the 27th day of April, 1876, 
before the circuit court of said county, the plaintiff Sam- 
uel A. Richardson being at the time judge presiding over 
said court. Defendant refusing to deliver possession, 
plaintiffs, on the 5th day of April, 1877, brought this action 
of ejectment. The petition was in the usual form, and 
alleged that plaintiffs were entitled to the possession of the 
‘premises on the Ist day of March, 1876, and were dispos- 
sessed on the day following. Defendant claimed the prem- 
ises under the Homestead Act. Plaintiffs had judgment 
and defendant appealed. 


Johnston & Jackson for appellant. 


1. The court erred in admitting the sheriff’s deed be- 
cause the same was executed after the demise laid in the 
petition, and because the deed was acknowledged before 
the plaintiff Richardson ; a grantee cannot take and certify 
the acknowledgment of a deed to himself. Buxton v. Car- 
ter, 11 Mo. 481; 8 Pet. 214, Coxe v. Joiner, 3 Bibb 297; 
Wood v. Grundy, 3 Har. & John. 18; Tyler on Eject., 383; 
Sterens v. Hampton, 46 Mo. 404. 
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2. The prime object of the legislature, in enacting 
tne homestead law, was to protect the wife and family 
against the improvidence of its head, and the law should 
be so construed as to accomplish that object. Vogler v. 
Montgomery, 54 Mo. 583; Cox v. Wilder, 2 Dill. C. C. 46. 
For this reason it is necessary to hold that the husband 
has no power to mortgage the homestead without the 
wife’s concurrence. 

3. The court erred in finding for plaintiffs on the 
mortgage given in evidence, because it was merged into a 
judgment of foreclosure and constituted no more a subsist- 
ing title on which ejectment could be maintained until sale 
and deed; and then the sheriff’s deed would constitute the 
title upon which the right to the possession would depend; 
for the mortgagees might not be the purchasers and until 
it was ascertained who would receive the sheriff’s deed it 
could not be determined who would be entitled to maintain 
the action. Darenport v. Turpin, 43 Cal. 597; Freeman on 
Judg., §§ 215, 216; Butler v. Miller, 1 N. Y. 496; s.¢,1 
Den. 407. The mortgage being merged, and the sheriff’s 
deed being adjudged insufficient to authorize a recovery by 
plaintiffs, there was nothing left on which to base the judg- 
ment. The mortgage having performed its office and been 
merged, was functus officio, and the relation of plaintiffs to 
defendant Curry was that of judgment creditors with special 
lien, and under our statute, a general lien over. 2 Wag. 
Stat., § 9, chap. 99. Such relation will not authorize the 
recovery, in ejectment, of the land to which such special 
lien attaches. 





Edwards §& Ramsay for respondents. 


The mortgage did not require Mrs. Curry’s signature 
to make it valid. In every state where the courts have 
held the wife’s signature essential, they have done so by 
virtue of some express statutory or constitutional provis- 
ion. Stewart v. Mackey, 16 Tex. 56; Jarboe v. Colvin, 4 
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Bush (Ky.) 70; Gee v. Moore, 14 Cal. 472; Davis v. An- 
drews, 30 Vt. 678; Guiod v. Guiod, 14 Cal. 507; Brennan 
v. Wallace, 25 Cal. 108; McQuade v. Whaley, 31 Cal. 526; 
Phillips v. Springjield, 39 Til. 83; Getzler v. Saroni, 18 Il. 
511; Titman v. Moore, 48 Ill. 170; Williams v. Swetland, 10 
Towa 51; Larson v. Reynolds, 18 Towa 579; Code of Iowa, 
1851, § 1247; Revision 1860 and Revision 1873, § 1990; Ib., 
2279; Hoyt v. Howe, 3 Wis. 752; Phelps v. Rooney, 9 Wis. 
70; Platto v. Cady, 12 Wis. 461. 


I. 


SuErwoop, C. J.—In order to make a valid mortgage 
of the homestead, it was not necessary, as the law stood at 
the time that the mortgage was made, (1 Wag. Stat., 697, 
§$ 1,) that the wife should join therein. For this reason 
the mortgage must be adjudged valid, and that it passed 
whatever of homestead right, if any, which defendant pos- 
sessed. 


If. 


It is unnecessary to discuss the point whether the 
mortgage was merged in the judgment of foreclosure or 
not. There was a judgment of foreclosure; this is ad- 
mitted, and if such admission had not been made, the deed 
of the sheriff established the fact; and the recitals of the 
deed are prima facie true. 1 Wag. Stat., p. 612, § 54; 
MeCormick v. Fitzmorris, 39 Mo. 24. And the section just 
cited is broad enough to cover all sales under execution— 
sales under judgments of foreclosure, as well as ordinary 
execution sales. 


IIT. 


There is no objection to the sheriff’s deed because of 
its acknowledgment, either as to form or substance. The 
acknowledgment was not taken before the Hon. Samuel 
A. Richardson, one of the grantees in the deed, but it was 
taken before the court over which Judge Richardson pre- 
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sided. McClure v. McClurg, 53 Mo.173. As the deed had 
to be acknowledged in open court, it, of necessity, had to 
be acknowledged in the court from whence the execution 
issued, else the acknowledgment could not have been taken 
at all, since the statute does not authorize the judge of an 
adjoining circuit to be called in to sit and hold court for 
the mere purpose of taking the acknowledgment of a sher- 
iff’s deed. ‘These considerations sufficiently show that the 
rule ordinarily applicable where an acknowledgment is 
taken before an individual, as for instance a notary, who 
is named as a grantee in the deed, does not apply to cases 
of this sort. 





IV. 

There is nothing in the point that “ the demise laid in 
the petition, is the lst day of March, 1876, while the deed 
was made on the 27th day of April, 1876,” for so far as 
concerns the debtor and his privies, the deed of the sheriff 
relates to the time of the sale. Lackey v. Seibert, 23 Mo. 
85; Thornton v. Miskimmon, 48 Mo. 219; Strain v. Murphy, 
49 Mo. 337; Porter v. Mariner, 50 Mo. 364. 

V. 

The cireuit court, after properly admitting, excluded 
the sheriff’s deed. This was error, as seen above, but inas- 
much as the judgment in favor of plaintiffs was correct, 
we affirm it. All coneur. 
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Powe. et al., Appellants, v. TEDFORD. 


The preponderance of the evidence in this case acquits the respondent 
of the frauds charged in the petition as ground of relief. The judg- 
ment is, therefore, affirmed. 


Appeal from Moberly Court of Common Pleas.—Hon. G. H. 
Burckuartt, Judge. 


AFFIRMED. 
Hollis & Wiley for appellant. 
C. A. Winslow and A. M. MeGindley for respondents. 


Henry, J.—In 1874 the plaintiff Bunn, lent to Jno. C 
Tedford $1,500, and Tedford and wife executed a deed of 
trust to secure its payment on lots 10 and 11 of block 2 
in the town of Moberly. It is alleged in the petition that 
Tedford, in order to procure the loan, falsely and fraudu- 
lently represented to Bunn that the property was unincum- 
bered, except for a sum of money owing by Tedford to 
Joel Smith, which he proposed to and did pay out of the 
money borrowed of Bunn. There was at the date of the 
loan and deed of trust, a judgment against Tedford, Thomas 
White and others, which was a lien on said property, under 
which it was sold, and Thomas White became the pur- 
chaser, but afterward conveyed it by quit-claim deed to de- 
fendant James Tedford, a minor son of Jno. C. Tedford, 
and it is alleged in the petition that the latter conveyance 
was for the use and benefit of John C. Tedford, and prays 
that the title to said lots be, by decree, vested in said John 
and his wife, and sold under plaintiffs’ deed of trust to 
satisfy the debt and interest, etc. The answer of defend- 
ants denied the material allegations, except that the sev- 
eral conveyances alleged were made. There was a trial 
and judgment for defendants, from which plaintiffs ap- 
pealed. 
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While there was some evidence tending to establish 
the allegations of the petition, the preponderance was to 
the contrary, and the evidence not only warranted, but de- 
manded the verdict and judgment rendered by the court, 
and the judgment is, therefore, affirmed. All concur. 





Tus Crry or Jerrerson, Appellant, v. McCarty. 


Taxes. The City of Jefferson, though it has no lien, may recover an 
ordinary money judgment for its taxes. 


Error to Cole Circuit Court—Hon. Gro. W. Miter, Judge. 
REVERSED. 
Edwards & Davison for appellant. 


Botsford & Williams and Ewing \ Hough for respond- 
ent. 


Suerwoop, C. J.—Though, under the Whipple case, 71 
Mo. 519, the city has no lien for its taxes, yet this fact does 
not deprive it of the right to recover them in this action, 
notwithstanding it asks, also, that a lien be declared on the 
land against which the taxes are assessed, and that the land 
be sold in enforcement of the lien. The city is entitled to 
an ordinary recovery, and, therefore, judgment reversed 
and cause remanded. All concur. 
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CHOoUuTEAU, Appellant, v. ALLEN. 


Practice: EFFECT OF REMANDING WITH SPECIAL DIRECTIONS. When the 
Supreme Court remands a case with special directions as to the 
judgment to be entered, the lower court has no power to enter any 
other, or to open the case for a new trial. 

An exception to this rule obtains, perhaps, in favor of a mort- 
gage-bondholder, who, after a suit for foreclosure is remanded, for 
the first time applies to the lower court for leave to show his title 
and share in the proceeds of the sale. 


Appeal from Mississippi Circuit Court.—Hon. D. L. Hawk- 
Ins, Judge. 


REVERSED. 


For the report of this case when it was in the Snu- 
preme Court before, see 70 Mo. 290. 


Glover § Shepley for appellant. 


The circuit court erred in allowing Allen to file an 
amended answer in 1880. Bryan v. Berry, 8 Cal. 130; Me- 
Glaughlin v.O’ Rourke, 12 Iowa 459 ; Levi v. Karrick, 15 Iowa 
444; Suggs v. Suggs, 1 Overt. (Tenn.) 2; Furber v. Carter, 2 
Sneed 1; Helm v. Boone, 6 J.J. Marsh. 351; State v. Judge, 
11 La. Ann. 728; Foster v. Rucker, 26 Mo. 494; Stewart v. 
Stringer, 41 Mo. 400. These authorities show that the ap- 
peal of Chouteau in 1875 removed the entire cause into 
this court, and no jurisdiction could be reinvested im the 
circuit court except by the order of the Supreme Court, 
and then only so far as the order should direct. 1R. 8. 
1879, §§ 3766, 3779. When, after an appeal, a cause is re- 
manded to the court below, that court must do what the 
appellate court directs, and nothing more. Browder v. 
McArthur, 7 Wheat. 58; The Santa Maria, 10 Wheat. 443; 
McMillan v. Richards, 12 Cal. 467; Hurck v. Erskine, 50 
Mo. 116; Shroyer v. Nickell, 67 Mo. 590; Argenti v. San 
Francisco, 30 Cal. 458; Tyler v. Magwire, 17 Wall. 282. 
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Allen was barred by his own laches from setting up any 
claim under the deed of trust, and barred of any right to 
amend in 1880. Wells Res Adjudicata, p. 6, § 10; § 248, 
p- 218; Greenabaum v. Elliott, 60 Mo. 25; Willett v. Fayer- 
weather, 1 Barb. 72; Howe v. Russell, 31 Me. 115; Goodwin 
v. McGehee, 15 Ala. 232; Saltus v. Genin, 3 Bosw. 639; 
North v. Dyett, 2 Edw. Ch. 115; Larkins v. Biddle, 21 Ala. 
252; Fenno v. Coulter, 14 Ark. 89; Rogers v. Atkinson, 14 
Ga. 320; Sanborn v. Sanborn, 7 Gray 142; Hannum v. 
Cameron, 12 8m. & M. 509; Dodd v. Astor, 2 Barb. Ch. 395; 
Smith v. Babcock, 3 Sum. 583; Howe v. Russell, 36 Me. 115; 
Kiphart v. Brennemen, 25 Ind. 152; Patterson v. Fowler, 23 
Ark. 459; Chouteau v. Allen, 70 Mo. 290; 25 Ala. 212; Le 
Guen v. Gouverneur, 1 John. Cas. 436; Hackworth v. Zollarss 
30 lowa 433. Our statute lays down its own rule in respect 
to amended pleadings, viz: neither the cause of action nor 
the defense shall be substantially changed by an amend- 
ment after trial. 1 R. 8.1879, § 3567; Butcher v. Death, 15 
Mo. 271; Gibbons v. Steamboat, 40 Mo. 253; Brashears v. 
Strock, 46 Mo. 221; Webb v. Tweedie, 30 Mo. 488; Merrick 
v. Greely, 10 Mo. 106; Hunt v. Bouton, 63 Mo. 187; Hark- 
ness v. Julian, 53 Mo. 238; Stewart v. Glenn, 58 Mo. 481; 
Aiteberry v. Powell, 29 Mo. 429; House v. Duncan, 50 Mo. 
453; Irwin v. Chiles, 28 Mo. 576; Garton v. Cannada, 39 
Mo. 357; Harrison v. Hastings, 28 Mo. 346; Wellman v. 
Dismukes, 42 Mo. 101; Kerr v. Bell, 44 Mo. 120; Corby v. 
Wright, 4 Mo. App. 443; Allen v. Ranson, 44 Mo. 267; Bliss 
on Code Plead., § 480; 1 R. 8. 1879, § 3586. 


Thoroughman & Pike for respondent. 


The former decree was no bar to this proceeding by 
respondent Allen. Taylor v. Larkin, 12 Mo. 103; Magwire 
v. Tyler, 40 Mo. 406; Chambers v. Smith, 30 Mo. 158; Clem- 
ens v. Murphy, 40 Mo.121; Wright v. Salisbury, 46 Mo. 26; Un- 
ton R. R. Co. v. Traube, 59 Mo. 355; Hickerson v. Mexico, 
58 Mo. 61. No estoppel can be claimed against Allen, on 
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the ground that the bonds presented by him in the present 
proceeding should have been used as a defense in the first 
trial. Malloney v. Horan, 49 N. Y. 112; Whitcomb v. Will- 
iams, 4 Pick. 228; King v. Chase,15 N. H. 13; Grady »v. 
MeCorkle, 57 Mo. 172. It was the clear duty of the court 
below, before the case was finally closed, and before a dis- 
tribution of assets could be made, to determine the validity 
of all the bonds issued by said Cairo & Fulton Railroad 
Company, and secured by said deed of trust and the bona 
fide holders thereof, and to make such a decree in the fore- 
closure of said deed as would stand only for the benefit of 
such bonds as appeared to be entitleu thereto. Galveston 
R. R. Co. v. Cowdrey, 11 Wall, 459; 2 Jones on Mortg., 
1384, 1385; Mason v. York, etc., R. R. Co., 52 Me. 82; 
Bardstown, etc., R. R. Co. v. Metcalfe, 4 Met. (Ky.) 199; Blair 
v. Shelby Co. Ag. Soc., 28 Ind.175; Terry v. Woods, 6 Sm. & 
M. 139; Pugh v. Holt, 27 Miss. 461. In this case, the 
amended answer is in the nature of a cross-bill asking 
affirmative relief dehors the original answer, and which 
does not involve an inquiry into the merits of the judgment 
or decree ordered by the Supreme Court, and which plead- 
ing was sometimes resorted to of necessity, when by the 
rules of equity pleading defendant could not avail himself 
of his defense in any other way, when the matter of de- 
fense, such as release, award, etc., arose after suit brought 
and issue. J Van Santv. Plead., 576; Halsey v. Carter, 1 
Duer 667. 


Per CurtaM.—Our statute provides that in appeals or 
writs of error, the Supreme Court shall examine the record 
and “award a new trial; reverse or affirm the judgment 
or decision of the circuit court, or give such judgment as 
said court ought to have given, as to them shall seem agree- 
able to law.” R. 8. 1879, § 3776. And it is further pro- 
vided that the Supreme Court, “upon the determination 
of any cause in appeal or error, may award execution to 
carry the same into effect, or may remit the record, with 
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their decision thereon, to the court from whence the cause 
came, and such determination shall be carried into execu- 
tion by such court.” Ib., § 3779. These statutory provis- 
ions are Only legislative declarations of the general powers 
of this court; powers which are necessarily inherent in all 
courts of last resort. We have ruled that where we have 
remanded a cause with directions as to the further proceed- 
ings of the trial court, that there the case does not present 
the same phase as if there had been a simple reversal and 
remanding ; that where special directions have been given 
as aforesaid, it is out of the power of the lower court to 
open the cause and have a new trial. Shroyer v. Nickell, 
67 Mo. 589, and cases cited ; Hurck v. Erskine, 50 Mo. 116. 
As shown by the brief of plaintiff, the authorities are uni- 
form on this point. 

When this cause was here before, we afltirmed the 
judgment in some particulars, and reversed it in others, 
and remanded the cause with specific directions to govern 
the further steps of the trial court. Those directions have 
not been followed, nor our mandate obeyed. That mandate 
was in the nature of a special power of attorney. By it, 
so far as the parties to the record were concerned, authority 
and jurisdiction was granted to the lower court to take 
such steps as were ordered, aud such incidental steps as 
were necessary to carry our mandate into execution. Be- 
yond this, nothing. The action of the lower court in per- 
mitting Allen to amend his answer and in opening the 
cause for rehearing and for the trial of new issues never 
raised before—issues directly at variance with and repug- 
nant to his former issues—was altogether coram non judice, 
and, of consequence, void. 

It is said that since the cause was sent back, the holder 
of one bond, who was not a party to the record, was per- 
mitted by the court below to come in and assert his title 
thereto and to share in the proceeds of the general fund. 
No objection was made by either party to his coming in, 
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and we desowes none, as he was a stranger to the record, 
and, therefore, not concluded by our appellate action. 

We reverse the judgment, leaving it optional with the 
plaintiff either to have the cause remanded to the lower 
court, with directions as before, or if possessed of the nee- 
essary data to have a decree entered here in conformity to 
this and our former opinion. 

A motion for a rehearing was denied. 





























Bates v. THe Sr. Louis, Iron Mountain & Soutuern Rat 
way Company, Appellant. 


sa Railroads: DOUBLE DAMAGES FOR KILLING STOCK: PLEADING. The pe- 
tition in an action brought under the 43rd section of the railroad 
law for the killing of stock, must show that the killing occurred at 
a place where the company was required by law to fence its track, 
and was occasioned by failure of the company to comply with the | 
law. A mere statement that “the railroad was not fenced and there 
was no crossing” at the place, is insufficient. 





Appeal from Butler Circuit Court.—Hon. R. P. Owen, 
Judge. 


REVERSED. 
W. R. Donaldson and Smith § Krauthoff for appellant. 


Davison for respondent. 





SuERwoop, C. J.—Action instituted before a justice of 
the peace in Butler county, to recover double damages for 
the alleged killing, by the defendant, of certain hogs of 
the plaintiff. Statement as follows: “Plaintiff states that 
defendant is a corporation under the laws of the State of 
Missouri; that on the 15th day of December, 1878, in 
Poplar Bluff township, in Butler county, and where its said 
raiJroad was not fenced, and where there was no crossing 
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. on said railroad, the defendant, by its agents and servants, 
while running its locomotive and train of cars on its said 
railroad, did, then and there, run over twelve head of hogs, 
the property of plaintiff, and of the value of $75, and 
thereby killed them; that defendant had failed and neg- 
lected to erect or maintain good or sufficient fences on the 
sides of its road at the point where said hogs got upon the 
track of said road and were killed; and that by reason of 
the killing of said hogs and by virtue of the 43rd_ section 
of chapter 63, of the General Statutes of Missouri, (with 
its amendments,) judgment is prayed for $150, double the 
value of said hogs, together with costs.”’ 

There was error in admitting any evidence on the part 
of plaintiff, because the foregoing statement fails to state 
a cause of action. The mere fact that the hogs were killed 
where the “railroad was not fenced, and where there was 
no crossing on said railroad,” shows no liability on the 
part of defendant; for from aught that appears, the killing 
of the hogs may not have occurred at a point where the 
defendant was required by law to fence its road, nor does 
it appear that such injury was occasioned by the failure of 
the company to comply with the law requiring the erection 
of fences. Davis v. M., K.§ T. R’y Co., 65 Mo. 441; Cecil 
v. Pacifie R. R. Co., 47 Mo. 246; Luckie v. C. gf A. R. R. 
Co., 67 Mo. 245; Cunningham v. H. § St. Jo. R. R. Co., 70 
Mo. 202; Rowland v. Railroad Co.,73 Mo.619. The judg- 
ment will be reversed. All concur. 





City or Jerrerson, Plaintiff in Error, v. Mock. 


Taxes. The owner of real estate is not personally liable for taxes as 
sessed against another as owner. 
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Error to Cole Circuit Court.—The case was tried before 
Samue. H. Owens, Esq., sitting as Special Judge. 


AFFIRMED. 
Edwards § Davison for plaintiff in error. 
Botsford & Williams for defendants in error. 


Henry, J.—This isa suit against defendants to recover 
delinquent city taxes assessed against William Kinney on 
in-lots Nos. 115, 118, 119, in said city, and to enforce a lien 
against said lots. A demurrer to the petition was sustained, 
and the city has appealed. 

In the case of the City of Jefferson v. Whipple, 71 Mo. 
519, it was decided that the city had no lien for taxes, but 
that the city could maintain an action against the owner of 
a lot for the taxes assessed thereon against him. In that 
case it was held that no cause of action was stated against 
the defendant, because of the vagueness of the description 
of the property assessed. It was described as: ‘“ Part of 
in-lot No. 331, on the plat of said city.” In the case at bar, 
no cause of action is stated against the defendants, because 
it is alleged in the petition that the taxes were assessed 
against William Kinney. The defendants are not person- 
ally liable for the taxes, although they may be owners of 
the lots. If the taxes had been assessed against the de- 
fendants, and they, at the time they were so assessed, 
owned the lots, and the petition had so alleged, it would 
have stated a cause of action, although, in the petition, 
the city claimed a lien for the taxes, which did not exist, 
and sought to enforce it against the lots. The judgment 
is affirmed. All concur. 
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Acton, Appellant, v. Doo.ry. 


Estoppel by Conduct. General principles in text-books, recog- 
nized in Taylor v. Zepp, 14 Mo. 482; Bales v. Perry, 51 Mo. 449; Spur- 
lock v. Sproule, 72 Mo. 503, 50 : 

: AGREEMENTS AS TO BOUNDARY LINES: ADVERSE POSSESSION. 
Agreements between co-terminous proprietors as to the dividing 
line made in ignorance of the true line, although sanctioned by 
law, do not strictly involve questions of estoppel; and their acts 
may be admissible as evidence of such an agreement, when not 
sufficient to establish an estoppel. An essential element of the va- 
lidity of such an agreement is the mistake of facts under which it 
is made. Facts which establish an adverse possession are not to be 
confounded with those which create an estoppel by conduct. 
Knowlton v. Smith, 36 Mo. 507, 512, criticised; Turner v. Baker, 64 
Mo. 218, approvod. 

: SILENCE. Silence in some cases will estop a party, but 
silence without knowledge, works no estoppel. Collins v. Rogers, 638 
Mo. 515, and Evans v. Snyder, 64 Mo. 516, distinguished. 

—: CASE ADJuDGED. Plaintiff and defendant became the own- 
ers of adjoining twenty-five foot lots; the former in 1865, the latter 
in 1866. Defendant soon afterward, desiring to build, had his lot 
surveyed to ascertain its boundaries. Plaintiff was not notified of, 
and did not participate in, this survey, which included within its 
lines the eastern portion of plaintiff’s lot, four and a half inches in 
width, and 155 feetin depth. Defendant excavated, and built the 
western foundation wall of his house, along the west line of the 
survey: he also built his west fence in connection with his west wall 
along the same line. Plaintiff then measured from the western line 
of the survey twenty-five feet, and at that distance therefrom, and 
parallel thereto, located the west line of his lot, along which, as his 
western boundary, he built his house, which was completed before 
that of defendant. Defendant had no knowledge of the mode by 
which plaintiff had located the west line of his lot, and did not 
know that plaintiff had built his house to a line located by such 
mode. After plaintiff and defendant had moved into their respect- 
ivc houses, plaintiff asked and obtained permission of the defend- 
ant to put some boards upon defendant’s west fence, adopting said 
fence as the east wall of his wood-shed. Some time after the com- 
pletion of the two houses, plaintiff complained of the projection of 
defendant’s cornice two or three feet over his lot, and it was there- 
upon removed. In 1878, a new survey was made, and plaintiff then 
first discovered the appropriation by defendant of the strip of land 
four and a half inches by 155 feet, being the eastern portion of 
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plaintiff’s lot. In ejectment for this strip of land, it was held that 
plaintiff was not precluded from recovery by reason of the facts 
stated: because, it was not shown, first, that any agreement had 
been made that the west line of defendant’s survey should be re- 
garded as the dividing line between the lots; second, that the 
plaintiff knew the true boundary line; or, third, that the defendant 
was induced to build to the west line of his survey, relying upon 
any acquiescence on the part of plaintiff in this line, or, in reliance 
upon his silence, representations or conduct. Majors’ Heirs v. Rice, 
57 Mo, 385, and Taylor v. Zepp, 14 Mo. 482, distinguished. 


Appeal from St. Louis Court of Appeals.—This case is re- 
ported in 6 Mo. App. 323. 
REVERSED. 


Franklin Ferriss and Fisher § Rowell for appeilant. 


1. The element of fraud is essential either in the in- 
tention of the party estopped, or in the effect of the evi- 
dence which he attempts to set up. 51 Mo. 449. 

2. In order to estop appeilant, it must appear that he 
did or said something that influenced respondent’s grantor 
to locate or continue his improvements where they are. 
72 Mo. 503; Hitelgeorge v. The Mut. H. B. Asso’n, 69 Mo. 
52; Hill v. Epley, 31 Pa. St. 334; Commonwealth v. Moliz, 
10 Barr 531. 

38. Silence without knowledge works no estoppel; 
and if the truth be known to both parties, or if they have 
equal means of knowledge, there can beno estoppel. De- 
zell v. Odell, 3 Hill 215; Crest v. Jack, 3 Watts 240; Hep- 
burn v. McDonnell, 17 8. & R. 383; Dessaunier v. Murphy, 
22 Mo. 95; People v. Brown, 67 Ill. 487; The D.C. R. Co. 
v. The D. G. L. Co., 43 Iowa 301: 


Lucien Eaton for respondent. 


1. Plaintiff has but a trivial cause of action. The 
value of the land claimed does not exceed $25. He seeks 
to destroy a house costing $13,500. His claim is technical, 
stale and without merit. 

2. The principle of estoppel in pais is designed for 
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the benefit of one who is misled to his prejudice; the in- 
jury to him is the same whether his informant deluded 
him through ignorance, mistake or willful misrepresenta- 
tion. Hart v. Giles, 67 Mo. 175; Storrs v. Barker, 6 John. 
Ch. 166; Herman on Estoppel, 417, § 416; Jiller’s Appeal, 
84 Pa. St. 391, (5 Cent. Law. Jour. 450). 

3. Where the owner stands silently by for years, 
while the occupant is making lasting and valuable improve- 
ments on property, he will be estopped from afterward 
enforeing a claim. 63 Mo. 515; 65 Mo. 516; Morgan v. 
R. R. Co., 95 U. 8. 716. 

4. An agreement between adjoining owners fixing 
their common boundary, will be enforced by the courts, 
whether proved iaferentially by long acquiescence or di- 
rectly by expressed understanding. Betts v. Brown, 3 Mo. 
App. 20; 64 Mo. 218; 14 Mo. 482; 16 Mo. 273; 57 Mo. 
384; Allen v. Sales, 56 Mo. 28; Huntsucker v. Clark, 12 
Mo. 333; Hamilton v. West, 63 Mo. 93; Thomas v. Pullis, 56 
Mo. 211; Dolde v. Vodicka, 49 Mo. 98; Lindell v. Me- 
Laughlin, 30 Mo. 28; 69 Mo. 52; LHighley v. Barron, 49 
Mo. 103; Dibble v. Rogers, 13 Wend. 539; Soward v. John- 
ston, 65 Mo. 102; Melton v. Smith, 65 Mo. 315; Slagel v. 
Murdock, 65 Mo. 522. 


Henry, J.—This is an action of ejectment, in which 
plaintiff seeks to recover a strip of land four and a half 
inches front on the north line of Carr street, in the city of 
St. Louis, by 155 feet in depth, which plaintiff claims is a 
part of lot number 5, in block 950. The petition is in the 
usual form, and the answer a general denial and the stat- 
ute of limitations. There was a judgment for defendant, 
from which plaintiff appealed to the St. Louis court of ap- 
peals, where it was affirmed, and plaintiff has appealed to 
this court. 

Plaintiff bought his lot, then unimproved, November 
13th, 1865, and Lynch bought lot number 4, adjoining it 
on the east, in December, 1866. Desiring to build on his 
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lot, Lynch had Cozzens to survey and ascertain its bound- 
aries. Acton was not notified of, nor did he participate 
in, the survey. It may be assumed, so far as the question 
now before us is concerned, that by this survey a parcel of 
plaintiff’s lot, four and a half inches wide, was encroached 
upon. Soon after it was made, without any consultation 
with Acton, or anything said or done by him, Lynch exca- 
vated for his cellar, and built the foundation walls of his 
house, the west wall of which we assume was four and a 
half inches on Acton’s lot. At the time of said survey, 
there were no stakes or corner stones on either of said lots, 
or contiguous lots, indicating their boundaries, and Acton 
and Lynch were equally ignorant of the true line between 
them. After Lynch’s cellar wall was built, and before he 
began to erect the superstructure upon it, Acton commenced 
to build a house on his lot, and, instead of having a sur- 
vey made, located the west line of his lot by measuring 
twenty-five feet (the width of his lot) from Lynch’s west 
wall, and completed his house before Lynch finished his. 
There is nothing in the testimony to show that Lynch 
knew how Acton ascertained his west line, or that Acton 
had built his house to the line ascertained as above stated. 
After Acton and Lynch had moved into their houses, Ac- 
ton asked, and obtained permission of Lynch, to put a 
few boards on Lynch’s fence, running north and south from 
the west wall of Lynch’s house, and built a coal-shed, 
adopting Lynch’s fence as the east wall of the shed. This 
fence was made about the time that Lynch’s house was 
erected. It does not appear whether the coal-shed was 
built after or before the completion of Lynch’s house, but 
it was after Lynch moved into it. It appears also, that 
sometime after the completion of the two dwelling houses, 
Acton complained to Lynch of the projection of the cornice 
of Lynch’s house, two or three feet, over on Acton’s lot, 
and it was removed. The circuit court and the court of 
appeals held, that on the foregoing facts, Acton was es- 
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topped from claiming the strip of land in dispute, and the 
correctness of that view, is the only question before us. 

In Bigelow on Estoppel, 438, it is stated that: “The 
following elements must be present in order to an estoppel 
Lestorper sy PY conduct: Ist, There must have been a 
aes. misrepresentation or concealment of material 
facts. 2nd, The representation must have been made with 
knowledge of the fact. 3rd, The party to whom it was 
made must have been ignorant of the truth of the matter. 
4th, It must have been made with the intention that the 
other party should act upon it. 5th, The other party must 
have been induced to act upon it. The term ‘ represen- 
tation,’ is used for convenience. It is not necessary that 
there should have been express statements. The represen- 
tation may be implied from acts, silence or concealment.” 
Again he says: “ The rule is well settled, that if the rep- 
resentation containing all the foregoing elements has also 
been acted upon, the estoppel arises.” Ib., 492. “ But 
unless the representation is acted upon, the estoppel can- 
not arise,” (Ib., 493;) and “it seems that it must be exclu- 
sively acted upon; at all events, there can be no estoppel 
where the party claiming one, is obliged to inquire for the 
existence of other facts, and to rely upon them also in 
acting.” Ib., 493. 

In Herman on Estoppel, the doctrine is thus stated: 
“ Before the party is concluded by an estoppel, it must ap- 
pear, Ist, That he has made an admission which is clearly 
inconsistent with the evidence he proposes to give, or the 
title or the claim he proposes to set up. 2nd, That the 
other party has acted on the admission. 8rd, That the 
other party will be injured by allowing the truth of the 
admission to be disproved. When the acts and representa- 
tions of the party must have influenced the other to do 
acts which he would not otherwise have done, and when 
a denial or repudiation must operate to the injury of such 
other party, the estoppel is created.” Page 337. Taylor 
v. Zepp, 14 Mo. 482; Bales v. Perry, 51 Mo. 449; Spur- 
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lock v. Sproule, 72 Mo. 509, recognize these general prin. 
ciples. 

Most of the cases relied upon by respondent, arose 
upon controversies between co-terminous proprietors re- 
. -agree- Specting the line between them; and, where 
ments as to boun- 


dary lines: aa. they were not lines established by agreement 
verse possession. 


° 





between the parties, in ignorance as to the 
true line, they were lines acquiesced in by both parties, and 
in reliance upon such acquiescence one of the parties had 
made permanent valuable improvements up to the line, 
and on the land in dispute. The former cases are frequently 
cited on the subject of estoppel, while, strictly speaking, 
they do not involve a question of estoppel, although fre- 
quently, but incorrectly, we think, placed in that class of 
cases. Turner v. Baker, 64 Mo. 218, belongs to that class. 
There, certain acts of co-terminous proprietors were held 
admissible as evidence to prove an agreement between the 
parties, which the law sanctions, by which a division line 
was established, both parties being in ignorance of the true 
line; but the facts were not held to be such as would create 
anestoppel. In many of the cases which have been decided 
on the ground of estoppel in pais, the facts, asin Turner 
v. Baker, might have been relied upon as evidence of an 
agreement, and the case might have been decided on that 
ground, as well as that of estoppel. In Knowlton v. Smith, 
36 Mo. 512, it was said, that although parties agree upon 
a division line, under a mistake of facts, neither of them 
is precluded from claiming to the true line, unless the rights 
of innocent third persons have intervened; but Turner v. 
Baker announces a different doctrine, and one, which we 
think more in accord with reason and authority. The 
mistake of facts is the very element which makes such an 
agreement valid. If the parties are not mistaken as to 
where the true line lies, an agreement between them by 
which a different line is established, which gives a portion 
of the land of one to the other, would be void under the 
statute of fraudg. The facts which will establish an ad- 














OCTOBER TERM, 1881. 


Acton vy. Dooley. 


verse possession, are not to be confounded with those which 
will create an estoppel in pais, as seems to have been done 
in Knowlton v. Smith. Lynch’s possession was certainly 
adverse to Aeton, and had it continued long enough in him 
and his grantee, (the defendant,) would have barred a re- 
covery by Acton. 

Here it may be observed that Collins r. Rogers and 
Evans v. Snydir, 63 and 64 Mo., are wholly inapplicable 
.—— silence. to the ease at bar. They decide that where 
the owner of Jund, knowing that he is such, stands by 
silently, and sees the occupant making lasting and valuable 
improvements upon the property, he will be estopped from 
claiming it. Silence in some cases will estop a party, “but 
silence without knowledge works no estoppel.” 31 Pa. St. 
834. “If no one has been misled to his hurt, if no injury 
has arisen from the conduct, declarations or silence of a 
party, he will not be estopped from contradicting them, 
even though they would be conclusive against his right, if 
not contradicted.” ‘ There is a wide difference between 
silence and encouragement.” “ But there is no such thing 
as estoppel in pais for neglecting to speak or act when the 
party did not know the facts, which if known would have 
made it his duty to speak or act.” 6 1Lill 16; 14 Cal. 368. 
Acton knew that he owned lot number 5, but did not know 
where the line ran. Ie did not know that a portion of 
Lynch’s wall was on his lot. He and Lynch were equally 
ignorant of the true line, and had equal opportunity to as- 
certain it. Ilenee, the doctrine of Collins v. Rogers and 
Evans v. Snyder, supra, has no application here. 

This case is also distinguishable from Zaylor v. Zepp 
and Majors v. Rice, and other cases of that class in which 
- ease ad. ONE Or both of the parties had the line ascer- 


4. 
ane tained by survey, and both acquiesced in it, 





and, relying upon such acquiescence one made valuable 
improvements to the line thus ascertained, and claimed an 
estoppel against the other. Under the authorities herein 
reviewed, an estoppel in pais did not arise, upon the facts in 
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this case. Acton neither misrepresented ner concealed any 
material fact, for he was as ignorant as Lynch of where 
the true line ran. He made no representation whatever to 
Lyneh. Lynch was not induced by anything said or done 
by Acton, or any silence on his part, either to build his 
cellar wall, or to rear his superstructure upon it. It is not 
shown that he knew the fact, that Acton had measured 
twenty-five feet west from Lynch’s wall, to ascertain the 
western line of his own lot. Lynch does not state that 
anything said or done by, or the silence of Acton induced 
him either to build his fence, cellar wall or house, or after 
the wall was made, to continue the erection of the house. 

It appears that after Acton and Lynch moved into 
their respective houses, Acton had permission from Lynch 
to use his fence as the east wall of a coal-shed which Acton 
built on his own lot, but it nowhere appears that Lynch’s 
improvements were not then completed, or that Lynch, in 
consequence of such recognition of the line by Acton, made 
any further improvements. In fact, the evidence clearly 
shows that not by anything said or done by Acton, or by 
his silence, was Lyneh induced or encouraged to make his 
improvements to the west line, as ascertained by Cozzens, 
but that he relied exclusively upon that survey. The fact 
that Acton had permission to use Lynch’s fence as a wall 
for his coal-shed, that he complained to Lynch that his 
cornice projected several feet over on his lot, and that he 
ascertained the western line of his lot by measuring twenty- 
five feet from Lynch’s wall, might be admissible as evidence 
to prove an agreement between the parties to establish the 
Cozzens line as the true line, if there were not in the case 
the positive testimony of both Lynch and Acton that there 
was nosuch agreement. There is no claim that there was 
an agreement, and nothing is relied upon but an estoppel 
in pais. There is an absence of nearly all the elements of 
an estoppel as against Acton ; and Lynch could with more 
propriety be held to be estopped from disputing the Coz- 
zens line, in a controversy in which that question should 
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arise between them, wherein Acton should contend for 
that line. For instance, let us suppose that, after Acton’s 
house was completed, Lynch had discovered that Cozzens 
had, by mistake, located his west line five feet east of the 
true line, and sued Acton for that strip, which would em- 
brace the east wall of Acton’s house, the latter would have 
had a case of estoppel against Lynch, analogous to that 
which was declared against Majors in Majors v. Lice, supra. 
Lynch had the line ran, adopted it as the true line, and 
built to it. Acton knew that Lynch had done so, and, sup- 
posing that Lynch had ascertained the true line, recognized 
it as such, but gave no expression of that recognition, of 
which Lynch was cognizant, until after the latter had com- 
pleted his improvements. Proceeding upon the impression 
made upon him by Lynch’s conduct, he erected his dwelling 
house, which, by the case supposed, occupied five feet of 
Lynch’s lot. Can there be any question that these facts con- 
tain more of the elements of estoppel against Lynch than 
are found im the same facts to create an estoppel against 
Acton? “Silence without knowledge works no estoppel,” 
and if Acton was ignorant of the true line and did not do 
or say anything to induce or encourage Lynch to build 
to the Cozzens line, what blame attaches to him, for recog- 
nizing the line, on Lynch's representation that it was the 
true line, or how was Lynch injured by Acton’s recogni- 
tion of the Cozzens line as the true one? All that ean be 
said is, that by Acton’s conduet, if Lynch was aware of it, 
it gave Lynch additional assurance that he had erected his 
house and other improvements to the true line. But that 
by no means creates an estoppel under any authority to be 
found in the books. The judgment is reversed and the 


cause remanded. 


Norton, J., Concurrine.—lI think the evidence in this 
ease es‘ablishes the fact that Acton accepted the line as 
located by the survey of Cozzens as the true line between 
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his lot and Lynch’s lot, but there is a lack ot evidence 
tending to show that by reason of such acceptance of Ac- 
ton, Lynch was induced to erect the superstructure of his 
house on the foundation built by him before Acton’s ac- 
ceptance of the line established by Cozzens as the true 
line, and it is for this reason that I concur in this opinion. 
Had the evidence shown that Lynch was induced to go on 
and complete his building by reason of the fact that Acton 
had accepted the line as located by the Cozzens survey as 
the true line, [ think Acton would have been estopped 
from asserting that such line was not the true line. 


Tue State v. Tisstne, Appellant. 


1. Criminal Law: rieapixe. An indictment is suilicient, which 
follows the language of the statute under which it is brought. 





2. : EVIDENCE, OF TIME, WHEN MATERIAL. Defendant, a druggist, 
was indicted in March, 1878, under an act which went into effect in 
August, 1877, and convicted of selling liquor in small quantities 
without taking out a license asa dramshop keeper. <A witness tes- 
tified to a sale on the 4th of January, but there was no evidence of 
the year in which this occurred, nor any data from which it could 
be inferred. Held, that the conviction could not be sustained. 


Appeal from Moniteau Circuit Court—Hon. G. W. MILLER, 
Judge. 


REVERSED. 


The iadictment in this case was based upon section 1, 
page 342, of the statutes of 1877, and charged that defend- 
ant “on or about the Ist day of November, 1877, at, etc., 
being then and there a druggist and dealer in drugs and 
medicines, did unlawfully sell intoxicating liquor in less 


quantity than one gallon, to-wit: one pint of whisky * 
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without taking out a license as a dramshop keeper, 
the same not being then and there sold for medicinal or 
sacramental purposes.” 


Moore § Williams for appellant. 


D. H. McIntyre, Attorney General, for the State. 


I, 


Suerwoop, C. J.—The indictment is well enough. It 
follows the language of the statute. 


IT. 


We reverse the judgment because it does not appear 
when the offense charged was committed. If the evidence 
had shown that the offense occurred within one year next 
before the finding of the indictment, this wouid have suf- 
ficed. The only testimony as to the time of selling was 
this: “I bought a pint of whisky of Tissing on the 4th 
of January, for medicine.” This evidence does not state 
when the violation of law took place, nor are any data 
given from which the time of the occurrence can reasona- 
bly be inferred. Such testimony will not answer. Judg- 


ment reversed and cause remanded. All coneur. 
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Fails v. Daily. 


Fauis v. Datty, Appellant. 


Pleading: rrvirion: verpicr: JrorarLs. In a suit upon contract for 
a balance claimed to be due plaintiff for his commissions upon the 
purchase of hogs for the defendant, moneys expended in such pur- 
chase and expenses incurred in keeping and driving such hogs, there 
was a verdict and judgment for plaintiff for $500. It was evident 
from the record that all the issues were found for defendant except 
in regard to a $500 draft, for which plaintiff claimed credit. The 
petition did not state, and the evidence did not disclose, any facts 
showing defendant's liability on account of the draft. Held, that 
the petition was defective by reason of the failure to make such 
statement, and that the verdict did not cure the omission. 


Appeal jvom Nodaway Cireuit Court.—llon. H. 8. Keney, 
Judge. 


REVERSED. 
C. F. Booher and Strong « Mosman for appellant. 
Heren & Son and W.W. Caldwell for respondent. 


Henry, J.—This is a suit on a contract, by which 
plaintiff agreed to purchase hogs in Lowa, (not exceeding 
10,000,) at current market prices, for defendant, who was 
to pay him twenty-five cents per head commission, and all 
expenses incurred by plaintiff in keeping said hogs and 
driving them from the place of purchase to the town of 
Lenox. Stating the contract, the petition avers, that in 
November and December, 1874, and in January and Feb- 
ruary, 1875, plaintiff purchased and delivered to defendant 
797 hogs, which cost $11,591.90, at current prices, and that 
he expended $116 in caring for and delivering them at 
Lenox, and that his commission amounted to $199.25. 
Making a tetal of $11,907.15. Itthen alleges that plaintiff 
received from defendant drafts on Fisher & Daily, as fol- 
lows: November 16th, 1874, $2,000; November 20th, 
(about) $1,000; November 22nd, (about) $1,000; Novem- 
ber 25th, 1874, cash by Hancock, $500; December 6th, 
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1874, (about) dratt, $4,500; December 6th, 1874, draft, 
$2,500; December 22nd, 1874, (about) $1,200. Total, $14,- 
700. Claiming credit for an unpaid draft for $500, dated 
December 20th, 1874, leaving the balance received by 
plaintiff, $14,200, $3,863.11 of which plaintiff paid to 
Fisher & Daily, and the residue, $10,359.89 was to be ap- 
plied on the contract between plaintiff and defendant; claims 
that defendant is indebted to him in the sum of $1,570.26, 
and asks judgment for same and interest. Defendant, by 
his answer, admits a contract for the purchase of hogs, but 
denies that plaintiff’s petition states it correctly, but does 
not indicate wherein—denies that plaintiff purchased and 
delivered 797 hogs, or exceeding 734, and that the hogs 
purchased cost $11,591.90—alleges that plaintiff delivered 
734, and claimed and received pay for 746, and all expenses, 
and that there was a full and final settlement of the account 
between them, after the delivery of the last lot, and that 
defendant paid him what was then agreed upon as the bal- 
anee. There was a verdict and judgment for plaintiff for 
$500, from which defendant appealed. 

It is evident from the reeord, that all the issues made 
by the pleadings were found for defendant, except in regard 
to the $000 araft, for which plaintiff claimed a credit. On 
the face of the petition, it is impossible to discover on what 
ground that claim is made. He charges himself with six 
drafts and $500 cash, aggregating $14,700, neither of which 
drafts embraces the $500 draft in question, and nothing isal- 
leged to show any connection of defendant with or liability 
for it. The evidence does not clearly show vpon what ground 
the plaintiff places the demand. He says that on the 8th 
day of December, 1874, he drew through the bank of Mt. 
Ayr, on Fisher & Daily, for collection at Bedford bank, 
two drafts, one for $2,000, and the other for $1,000, but 
meeting the defendant, it was agreed that $2.500 would 
answer plaintiff’s purpose and the u>on defendant placed 
to plaintiff’s credit in the Mt. Ayr vank $2,500, and drew 
a draft on plaintiff for $500, and afterward the cashier of 
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the Mt. Ayr bank delivered to plaintiff a certificate of de- 
posit for $2,500 and the $500 draft drawn on him; that he 
paid nothing for the draft at the time; that plaintiff then 
credited defendant with $2,500. Again he says: “I was 
not charged by Mr. Dunning with the $500. I deposited 
the currency with him and he delivercd me the draft sued 
on.” Dunning was the cashier of the Mt. Ayr bank, and 
the $500 draft drawn on plaintiff was payable to Dunning. 
Again he says: “I can’t point out in my petition, nor in 
my account, where I charged myself with the $500 draft; 
I paid nothing for it to anybody.” The defendant testified 
in relation to that transaction, as follows: “At my request 
he (plaintiff) agreed that $2,500 would do him. I went to 
the Bedford bank the same day, and sent through the 
bank $2,500, and the $500 draft shown here. The bank 
charged me $2,500, and I charged the same sum only to 
plaintiff. I never received from him, or any one, a cent 
on account of that draft. The draft and currency offset 
his drafts on me for $3,000, and that was all there was of it.” 
Under the instructions given by the court, the jury were 
authorized to find for plaintiff on account of this draft. 
If the plaintiff lad any cause of action on account of that 
draft, and the jury found that he had no other, it should 
have been stated. Facts should have been alleged showing 
defendant’s liability ; and if a verdict would cure the omis- 
sion of such facts, the evidence should justify the verdict, 
but it does not. So far from showing a liability on the 
part of defendant, plaintiff’s own evidence exonerates the 
defendant from any obligation to him on that account. 
The judgment is reversed and the cause remanded. All 
ecneur. 
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Mercuant’s NationaL Bank v. Ricuarps, Appellant. 


1. Interpleader. Where, without objection, an order to interplead 
has been made, and the interplea heard upon its merits, the ques- 
tion as to whether the chancellor might have required an affidavit 
before making the order, is unimportant. 


L 


2. Corporation: TRANSFER OF srocK. In the absence of a legislative 
enactment restricting the transfer of stock to any particular mode, 
the transfer is complete on delivery of the certificate with power to 
transfer, and payment of the purchase money, not only between 
vendor and vendee, but when the corporation has unjustifiably re- 
fused to make the transfer on its books, against a creditor of the 
vendor, who, without notice of the transfer, attaches the stock. 
Pleading. The doctrine of a nezative pregnant is not recognized 
in Missouri. 


oo 





DEPARTURE. Where the petition alleges that plaintiff owns 
the stock, and the reply sets up a special ownership as pledgee, this 
isnot a departure, the action being for damages against a corpora- 
tion for refusing to transfer the stock on its books.* 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Pattison & Crane and J. S. Garland for appellant. 
Finkelnburg & Rassieur for respondent. 


Henry, J.—This cause is here on appea_ from the judg- 
ment of the St. Louis court of appeals, affirming the judg- 
ment of the circuit court in favor of the plaintiff. The 
vase is reported in 6 Mo. App. Rep. 454. In the opinion 
delivered by the court of appeals, the questions involved 
are thoroughly discussed, and being fully satisfied with the 
conclusions reached by that court, we deem it unnecessary 
to say more than that we affirm its judgment. All concur. 


These Syllabi are taken from 6 Mo. App. Rep. 454. 
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Alderman v. Cox. 


ALDERMAN V. Cox, Plaintiff in Error. 


Practice: verpicr. A judgment will not be reversed at the instance 
of the party against whom it was rendered, on the ground that the 
verdict was for but half the amount shown by the evidence to be 
due if any recovery at all was to be had. 





Error to Nodaway Circuit Court.—Wlon. UH. 8. Kenzey, 


Judge. 
















AFFIRMED. 


The petition alleged the sale of a threshing machine 
to two persons, jointly, and their joint undertaking to pay 
for the same, and asked judgment against one of them 
personally, and also against him as the administrator of 
the other party. lis answer was a general denial. There 
was evidence that the machine was to be paid for in notes. 
The court instructed the jury that, if they found for the 
plaintiff, they should assess his damages at what would 
have been the value of the notes at the time of trial, had 
they been executed and delivered according to contract. 
The jury returned a verdict against defendant for just one- 
half of the amount of the notes, with interest to the time 
of trial. 


Johnston § Jackson for plaintiff in error. 


Some of the jurors must have believed that plaintiff 
in error was not liable, but were coaxed or induced to re- 
turn a verdict against him by the reduction of the amount 
to one-half of the sum claimed; and this is a full answer 
to the argument that the error complained of, being in de- 
fendant’s favor, he cannot complain. It was not an error 
in his favor, but an error without which a verdict must 
have been returned in his favor, or a mis-trial recorded. 
The general doctrine, therefore, should be applied. A 
verdict against law, or a finding contrary to the direction 
of the court should be set aside. R. 8.1879, § 3704; Rose 
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v. St. Charles, 49 Mo. 511; Emerson v. County, 49 Cal. 543 ; 
Hayward v. Armsbee, 7 Wis. 99,111; 3 Graham & W. on 
New Trials, 1178, 1180, 1184, 1185; Todd v. Boone Co., 8 
Mo. 481, 437; Fulkerson v. Bollinger, 9 Mo. 828, 830, dissent- 
ing opinion of Napton, J.; Hearne v. Keath, 63 Mo. 84; 
MeDonald v. Walter, 40 N. Y. 551, 553. If there has been 
a miscarriage of justice, or substantial justice has not been 
done, a new trial should be granted. Meyer v. Fiegel, 38 
How. Pr. 424; Christy v. Holmes, 57 Ind. 314; Kelsey v. 
Hanmer, 18 Conn. 810; Johnson v. Blackman, 11 Conn. 358. 


Lafe Dawson § Edwards for defendant in error. 


Suerwoop, C. J.—The defendant has no ground of 
complaint because the jury found a verdict for plaintiff for 
“just one-half of the amount” the latter claimed was due 
him, notwithstanding the evidence as to the amount due 
him was uncontradicted. The defendant cannot be said to 
have been injured because compelled by the verdict to pay 
a less sum than he contracted to pay. Were the plaintiff 
complaining, a different question would be presented, one 
not necessary to be now considered. The result is, we af- 
firm the judgment. All concur. 


Tue Crry or Sr. Louts v. Knox, Appellant. 


i. Municipal Corporation: LicENsE: PLEADING. An information 
to recover the penalty for violation of a city ordinance in failing to 
obtain a license before engaging in the business of a stock yard or 
sale stable proprietor or keeper, or of that of a horse or cattle dealer 
is sufficient, if it describe the act complained of in the language of 
the ordinance. 


: ———: PRACTICE. Prosecutions to recover such penalties 
are not criminal proceedings. It is not necessary, therefore, that 
the record should show arraignment or plea of not guilty. 
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The City of St. Louis v. Knox. 





Appeal from St. Louis Court of Appeals. The case is re- 
ported in 6 Mo. App. 247. 






AFFIRMED 










The information was as follows : 
“Tue Strate oF Mussourr,) _. 
The City of St. Louis, s ~~” 
Thomas Knox, to the city of St. Louis, Dr. to $200, 
for the violation of an ordinance in relation to stock yard 
proprietors, sale stables and horse and cattle dealers, being 
numbered 10367, section 2, approved September 7th, 1877, 
in this, to-wit: In the city of St. Louis, and State of 
Missouri, on the 14th day of March, 1878, and on divers 
other days and times between said day and the 7th day of 
September, 1877, the said Thomas Knox did then and there 
set up, establish and keep a sale stable and stock yard at 
premises number — Broadway, in the city and State afore- 
said, and did then and there stable horses and mules at the 
premises aforesaid, for the purpose of selling, bartering 
and trading in the same as a business, and did then and 
there sell, barter and trade horses and mules as aforesaid, 
without having paid for and obtained from the collector of 
said city a license therefor, contrary to the ordinance in 
such case made and provided. On information of Jacob 
Kurtzeborn.” 





















Andrew M. Sullivan and R. S. Macdonald for appel- 
lant. 


The information is fatally defective, inasmuch as it 
charges the defendant with keeping both a sale stable and 
a stock yard; the license for the stock yard being $150, 
and the fine $300, whereas the license for the sale stable is 
$100, and the fine $200. Two misdemeanors, therefore, 
are joined in one complaint, and it cannot be ascertained 
except by implication upon which the defendant was con- 
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victed; hence, he would not be able to plead the record in 
bar to another prosecution. State v. Fisher, 58 Mo. 256; 
Stute v. Reaky, 62 Mo.40. The information does not suffi- 
ciently state the cireumstances necessary to create the mis- 
demeanor, but the offense simply, in general words. #. 
Louis v. Fitz, 53 Mo. 582. There is no arraignment and 
no plea of not guilty shown in the record. State v. Bill- 


ings, 72 Mo. 663. 
Leverett Bell tor respondent. 


SuErwoop, C. J.—Proceedings by information, by the 
the attorney of the plaintiff, against the defendant, for vio- 
lation of an ordinance in relation to stock yard proprietors, 
sale stables, ete., the said Thomas having failed to take out 
a license as required by that ordinance. The trial resulted 
in a judgment in favor of plaintiff. 

Counsel for defendant seem to regard this as a criminal 
proceeding, and, therefore, open to every such objection as 
might be taken were this a proceeding by indictment. This 
position is altogether untenable. The matter set forth in 
the information is not a misdemeanor in the ordinary sense 
of that term; not an offense against the laws of the State, 
but simply an infraction of a city ordinance, which infrac- 
tion does not amount to a crime, but only to that which 
gives the city the right to proceed for the collection of a 
sum of money, because of the violation by defendant of 
the ordinance. This proceeding is only a civil suit and has 
the incidents and attributes merely of a quasi criminal 
character. City of Kansas v. Clark, 68 Mo. 588. For these 
reasons, it was not necessary that the defendant should be 
arraigned, or that there should be a plea of not guilty, 
found in the reeord. The information is well enough, since 
it describes the act complained of in the ianguage of the 
ordinance. The objections, therefore, to the information 
were properly denied, and so we aflirm the judgment. All 


concur. 


6—74 
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Morrow v. The Kansas City, St. Joseph & Council Liufls Kailroad Company. 


Morrow v. Tur Kansas Crry. St. Josepu & Counctt Buurrs 
Rar_roap Company, Appellant. 














Railroads: poUBLE DAMAGES FOR KILLING CATTLE? PLEADING. To au 
thorize a judgment against a railroad company for double the value 
of an animal killed on its track, the petition must aver, either di- 
rectly or inferentially, that the killing was occasioned by the failure 
of the company to erect and maintain fences as required by section 
809, Revised Statutes 1879. Cunningham v. R. R. Co., 70 Mo. 202; 
Sloan v. R. R. Co., ante, p. 47, followed. 




















Appeal from Atchison Circuit Court—Hon. H. 8. Kettey, 
Judge. 


REVERSED. 


The petition stated the running against and over plaint- 
iff’s mare by the locomotive and cars of the defendant; 
that the place where this occurred was open prairie and 
not near any crossing; and that defendant had neglected 
and failed to fence its railroad, although it had been built 
more than three months. 


Strong & Mosman for appellant. 
R. H. Crandal for respondent. 


Hoveu, J.—This was a suit under section 809, Revised 
Statutes, to recover double the value of a mare belonging 
to the plaintift, alleged to have been killed by the engine 
and cars of the defendant. ‘There was a verdict for the 
plaintiff, and judgment for double damages. The petition 
fails to state that the injury was occasioned by the failure 
of the defendant to construct and maintain fences and cat- 
tle-guards as required by said section, and under the pre- 
vious rulings of this court, it is, therefore. insufficient to 
support the judgment. Cunningham v. R. R. Co., 70 Mo. 
202; Sloan v. R. R. Co., ante, p. 47. The judgment must, 
therefore, be reversed, but as the cause was originally in- 
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stituted in the circuit court, and the petition may, there- 
fore, be amended so as to state a cause of action, although 
it states none now, the cause will be remanded for further 
proceedings. ‘The other judges concur. 


Tue State v. Warner, Appellant. 
1. Rape: mpicrmenr. An indictment which allegec that ¢ 
in and updn one Mary A. Culberson, ; viouent.y 
did make an assault, and her, the said Mary ¢ against 
her will did ravish and carnally know, was Held not 
to be defective because it failed to allege that the said Mary wasa 
woman. 


ic’ Duy 





2. : INSTRUCTIONS. An instruction to the jury to acquit, should 
only be given where there is no evidence tending to prove the offense 
charged. 

: VERDICT: EVIDENCE. A judgment, even in a criminal case, 

will not be reversed on the ground that the verdict was against evi- 

dence, unless there is a total absence of evidence, or it fails so 
completely to support the \erdict that the necessary inference is 

that the jury acted from prejudice or partiality. State v. Musick, 71 

Mo. 401, followed. P 

: EVIDENCE: RES GESTAE. Evidence is admissible that the 








woman, upon whom a rape is charged to have been perpetrated, 
made complaint thereof to her husband soon after the occurrence. 


Appeal from Cass Circuit Court—Hox. Noau M. Givay, 
Judge. 


AFFIRMED. 
Jas. T. Burney and Boggess § Railey for appellant. 


Under the statute, (R. 8. 1879, § 1253,) it is necessary 
to charge that the person upon whom the supposed rape 
is alleged to have been committed, was a woman; the 
name, Mary, does not necessarily mean a woman or a fe- 
male. Names of many things, and especially of persons, 
are purely arbitrary and meaningless. State v. Ross, 25 
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Mo. 426. The court erred in allowing the prosecuting wit- 
ness to be asked what she told her husband. State v. Jones, 
61 Mo. 232; Baccio v. People, 41 N. : # 265 > People v. McGee, 
1 Denio19. The evidence adduced did not prove the crime 
charged. On the evidence adduced, the court ought to 
have instructed the jury to acquit. State v. Brosius, 39 Mo. 
534; State v. Arnold, 55 Mo. 91; State v. Burgdorf, 53 Mo. 
65; Walter v. People, 50 Barb. 144; Strang v. People, 24 
Mich. 1; Moran v. People, 25 Mich. 356; Pollard v. State, 
2 Iowa 567; State v. Murphy, 6 Ala. 765; People v. Dohring, 
59 N. Y. 374; State v. Jaeger, 66 Mo. 173. 


D. H. McIntyre, Attorney General, for the State. 


The name of the person alleged to have been raped 
being the name of a woman, together with the use of the 
words “her” and “against her will,” shows with certainty 
that the person wasa female, and the indictment is, therefore, 
good. State v. Farmer, 4 lred. (N. C.) 224; State v. Hus- 
sey, 7 lowa 409; Taylor vr. Comm., 20 Gratt. (Va.) 825. The 
person raped is always a competent witness, and may be 
asked if she made complaint of theinjury. Regina v. Eyre, 
2 Foster & Finlason 579. 


Norton, J.—The defendant was indicted at the March 
term, 1881, of the circuit court of Cass county, for the 
crime of rape. He was found guilty on trial, and his pun- 
ishment assessed to imprisonment in the penitentiary for 
six years. The case is before us on appeal, and we are 
asked to reverse the judgment because of alleged insufti- 
ciency of the indictment, and the action of the court in 
admitting improper evidence, in refusing proper and giving 
improper instructions, and the further ground that the 
verdict is not supported by the evidence. 

The indictment is as follows: ‘“ The grand jury for 
the State of Missouri, empaneled, sworn and charged to 
l. marx indict. 12Quire within and for the body of the county 
meee of Cass, and State aforesaid, upon their oaths 
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present and charge that Henry Warner, on the 24th day 
of March, in the year of our Lord 1881, at the county of 
Cass, and State of Missouri, in and upon one Mary A. 
Culberson, unlawfully, violently and feloniously did make 
an assault, and her, the said Mary A. Culberson, then and 
there unlawfully, forcibly and against her will, feloniously 
did ravish and carnally know, against the peace and dignity 
of the State.” It is objected that the indictment is defect- 
ive in not alleging that Mary A. Culberson was a woman. 
This objection is untenable. It is said in section 574, 
Wharton Criminal Law, page 508: ‘ Sex need not be ex- 
pressly eo momine averred. Thus, where an indictment for 
rape charges that the defendant ‘ with force and arms, etc., 
in and upon Mary Ann Taylor, * * violently 
and feloniously did make an assault, and her, the said 
Mary Ann Taylor, then and there violently and against 
her will, felonious!y did ravish and carnally know,’ the court 
can and must see with certainty that Mary Ann Taylor 
was a female.” 

At the close of the evidence on behalf of the State, 
the defendant asked the court to instruct the jury that 
nn under the evidence they must acquit the de- 
tions. fendant. It is only where there is no evidence 
tending to prove the offense charged that such an instrue- 
tion should be given. In this ease the prosecutrix swore 
positively that defendant had carnal connection with her 
against her will and consent, using the necessary force to 
accomplish his purpose, overcoming such resistance as she 
was able to make. ‘This instruction was, therefore, prop- 
erly refused. 

It is also claimed that the verdict is against the evi- 
dence, and that, for that reason, the judgment ought to be 
. -verdice: TeVersed. It was held by this court in the 
evidence. case of the State v. Musick, 71 Mo. 401, that 
it will not reverse a judgment, even in a criminal case, 
on the ground that the verdict is against the evidence, 
unless there is a total absence of evidence, or it fails so 
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completely to support the verdict that the necessary infer- 
ence is, that the jury must have acted from prejudice or 
partiality. Governing this case by the above rule, the 
verdict and judgment thereon must stand. The instrue- 
tions given submitting the questions involved in the case, 
were fair to defendant and unexce” .onable, and if the jury 
believed the evidence of the prosecutrix, who stood before 
them entirely unimpeached as to character, they could not 
have found any other verdict, she having sworn positively 
that defendant committed the offense charged. [er evi- 
dence was only impeached or rendered improbable by the 
circumstance that the offense was committed in one room 
of a house having two rooms, while her husband was in 
the other, and she made no outery. As an explanation of 
this impeaching circumstance, she stated that defendant 
was treating her for a womb disease, and that during his 
treatment he passed his hands over her face and placed his 
lips close to hers and blew into her mouth, his hands and 
whiskers both having a sweetish medicine smell, under the 
influence of which she became weak and prostrated and 
could not ery out in a loud voice, that she resisted all she 
could with her feet and hands, and that as soon as she re- 
covered strength to get off the bed she made complaint to 
her husband; that defendant claimed to bea faith doctor, 
that no one but himself and God knew he was a doctor, 
and that to treat her successfully no one must be present 
in the room. A physician testified that it was possible for 
chloroform to be blown through a sponge into the mouth 
so as to produce stupor. These were matters for the jury, 
and without soiling these pages by giving in full the dis- 
gusting details of the transaction, it is sufficient to say that 
they might well have found as they did. 

There was no error in letting the fact go to the jury 
that she made complaint to her husband soon after the oc- 
-evidence: CUrrence. 8 Greenleaf Ev., § 213, p. 176. 
ces Judgment affirmed, in which all concur. 
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Administration: conversion. If an administrator pledge notes 
of the estate for his own purposes, he is guilty of an act of conver- 
sion for which his bondsmen will be liable. 


ESTOPPEL. An administrator is not estopped from 





) } 


reclaiming notes of the estate pledged by him, for his own purposes, 
to a person having notice of their true ownership. 

—— ; ———: LIABILITY OF suRETIES. If an administrator who 
has converted assets of the estate by pledging them for his own pur- 
poses, fails to recover them when he might, such failure, though 
itself a breach of duty, will not operate to shift the liability for the 
resulting loss from the shoulders of those who were his sureties at 
the time of the conversion to those of persons who became his sure- 
ties in an additional bond given in pursuance of sections 36, 38, 39, 
article 1 of the administration law, (Wag. Stat., p. 7€,) during the 
time when he might have effected the recovery. 

In such case both sets of sureties would be liable. 

Conversion: MEASURE OF DAMAGES. In a suit grounded on the 
‘onversion of a chose in action the sum which appears to be due on 
t is, prima facie, the measure of recovery. 

Defect of Parties: practice. Want of proper parties is a aefect 
of which advantage can only be taken by demurrer or answer filed 
in the trial court. The objection comes too late when made for the 
first time in the Supreme Court. 

Administration: orRDER or DistrIBUTION. In an action by a dis- 
tributee on an administrator’s bond based on an order of distribu- 
tion in the probate court, as against the sureties in the bond, the 
order is conclusive evidence of the plaintilf’s right to sue. 


-. Inan action upon an administrator’s bond, based 





upon an order of distribution made upon final settlement, an order 
of partial distribution made pending the administration, cannot be 
used to limit the amount of plaintiff’s recovery. 

: LIABILITY OF ADMINISTRATOR’S SURETIES. In an action by a 
distributee on an administrator’s bond, the fact that the plaintiff 
has obtained a judgment for the same cause of action upon an addi- 
tional bond given by the administrator in pursuance of sections 36, 
38, 39, article 1 of the administration law, will be no bar to recovery. 

coMMIssIons. An administrator who has converted assets 
of the estate is properly chargeable with their full value, without 
any deduction for commissions; and his sureties are liable to the 
same extent. 
Pleading : PRACTICE. Objections going to the definiteness of the 
petition, are waived if not presented before judgment. 
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1l. Action on Bond: srEVERAL BREACHES: JUDGMENT. When all the 
breaches alleged in a petition on a bond are but one and the same 
act or default, a judgment, for the plaintiff need not show upon 
which breach the finding is made. 


Appeal from St. Louis Court of Appeals. The case is re- 
ported in 6 Mo. App. 185. 


AFFIRMED. , 


Louis Wolff died leaving a will, by which he devised 
the residue of his estate, after the payment of specified 
legacies, to his widow, Dorothea. On the 25th of July, 
1872, Christian Staehlin qualified as executor, giving a 
bond in the sum of $60,000, with Henry B. Berning and 
others as sureties, and immediately took into his possession 
assets of the estate to the value of $45,993.89. On the 
27th of September, 1873, by order of the probate court, 
and upon the petition of the residuary legatee, he gave a new 
bond, on which Berning was not surety. On the 14th of 
March, 1874, the probate court ordered him to pay to the 
residuary legatee $5,000. This order was complied with. 
On the 21st of January, 1875, the executor made final set- 
tlement, from which it appeared that he was in debt to the 
estate in the sum of $30,806.09, and he was ordered to pay 
to the residuary legatee $30,614.74. 

This sum not having been paid over, Mrs. Wolff iusti- 
tuted this suit against Berning as surety in the first bond. 
At the same time she instituted a suit against the sureties 
in the second bond, and in that suit recovered a judgment 
for $27,706.60. In the present case the petition charged 
that the executor before the giving of the second bond, 
converted and appropriated to his own use all the assets 
of the estate, and assigned as breaches of the first bond: 
(1) That the executor, during the period covered by the 
first bond, misappropriated $45,993.89, and in consequence 
thereof did not pay over to relator $30,614.74. (2) That 
he did not pay to relator $30,614.74 adjudged to be due her 
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on final settlement, for the reason that he did, during the 
period covered by the first bond, appropriate and convert 
to his own use $45,993.89, and in consequence is indebted 
to the relator in the sum of $30,614.74. (8) That he failed 
to pay to the relator the sum of $30,614.74, adjudged to 
her by the probate court of St. Louis county on the 21st 
day of January, 1875, upon the final distribution of the 
estate of Louis Wolff, the failure so to comply being the 
result of and occasioned by the wrongful conduct of said 
executor during the period covered by the first bond, in 
that he misappropriated and converted to his own use dur- 
ing that period $45,993.89, and is, in consequence thereof, 
indebted to relator in the sum of $30,614.74. 

The answer denied the breaches alleged. 

At the trial, in support of the allegations of the peti- 
tion, plaintiff offered evidence that Staehlin kept his bank 
account at the Central Savings Bank of St. Louis; that he 
had no separate account as executor; that on the 3rd of 
October, 1872, being then in embarrassed circumstances, 
and the cashier of the bank being aware of his embarrass- 
ment, he negotiated with the bank a note signed by him 
as executor of L. Wolff, deceased, for $12,000, payable 
ninety days after date, pledging as collateral security for 
the payment of said note, three notes, belonging to the 
estate, executed respectively by Gehrke, Ittner and Adam- 
son, and of the face value, in the aggregate of $18,000 ; 
that these notes were all payable to L. Wolff, the deceased, 
and were delivered without indorsement; that the proceeds 
of this loan were deposited to the credit of Staehlin’s ac- 
count at the bank; that the loan was twice renewed with 
the same collateral; and that in the year 1874 the Gehrke 
and Ittner notes were paid, and the proceeds applied upon 
Staehlin’s note. Defendant then showed that in June, 
1875, the bank caused a deed of trust, by which the Adam- 
son note was secured, to be foreclosed, and became the pur- 
chaser of the property. Defendant then offered the order 
of partial distribution, of date March 14th, 1874, und the 
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judgment obtained by relator against the sureties in the 
second bond; but, on the objection of the relator, they were 
both excluded by the court. Several instructions were 
given and refused, but none of them need be noticed, ex- 
cept that in relation to the measure of recovery, which the 
court declared would be the aggregate amount of the prin- 
cipal and interest of the three misappropriated notes com- 
puted up to the time of the conversion, together with 
interest upon such aggregate at the rate of six per cent per 
annum from the time of the conversion. 

The court found for the plaintiff in the sum of $23,- 
029.22 and rendered judgment accordingly. On appeal to 
the St. Louis court of appeals this judgment was affirmed, 
and defendant brought the case, by appeal, to this court. 


Alex. J. P. Garesche for appellant. 


The court erred in excluding the judgment on the 
second bond. That bond was not supplementary, but cov- 
ered a different period. Hence, if Schaeffer was responsi- 
ble, Berning could not be; andthe judgment in plaintiff's 
favor against Schaetter, if not conclusive against her in 
this suit, was at least admissible as evidence to be weighed 
by the jury. The action being one for conversion, three 
elements are essential to recovery: (1) Ownership by 
plaintiff at time of conversion; (2) The then right to im- 
mediate possession; (3) Then or since possession by de- 
fendant. Now, appellant never was in possession. True, 
Staehlin was; but this is an action against the defendant 
on his bond, and he is responsible, not in an action of con- 
version, but in covenant, for a breach of his obligation that 
the executor should faithfully account. And the damages 
to be recovered are the sum due the estate by the executor 
after full accounting. Again, at date of the conversion 
cestui que use had neither the ownership nor the right to 
the immediate possession. Her right was acquired by 
the order of distribution. State v. Fulton, 35 Mo. 325; 
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Naylor v. Moffett, 29 Mo. 129; Salmon v. Davis, 29 Mo. 180; 
State v. St. Gemme, 31 Mo. 230; Smith v. Denny, 87 Mo. 23; 
Collins v. Dulle, 45 Mo. 272; Kerrin v. Roberson, 49 Mo. 
254. Staehlin’s commissions should have been deducted. 
Frost v. Winston, 32 Mo. 495; Clyce v. Anderson, 49 Mo. 87. 
There was never any legal transfer of the notes to the 
bank. Wag. Stat., 89, § 40; Stagg v. Linnenfelser, 59 Mo. 
342; Weil v. Jones, 70 Mo. 560; Prosser v. Leatherman, 4 
How. (Miss.) 240; Middlesex Bk v. Minott, 4 Met. 325; 
Bank v. Dubuyue, ete., R. R., 8 Iowa 280; Nations v. Hawk- 
ins, 11 Ala. 862; Phillips v. Martiney, 10 Gratt. 333. Up 
to date of his final settlement Staehlin had the right to re- 
cover them back. He was not estopped. Herman on Es- 
toppel, 246; Bigelow on Estoppel, (2 Ed.) 255; 59 Mo. 
344; Hopper v. Me Whorter,18 Ala. 2381; Pierrepont v. Ber- 
nard, 5 Barb. 8375; Thomas v. Bowman, 29 Ill. 426; Magee 
rv. Gregg, 11 Sm. & M. 77. The loss accrued, therefore, 
not by this invalid pledge, but by Staehlin’s neglect to 
reclaim it. Defendant should not have to answer for a 
technical, only for the actual loss. State v. Drury, 36 Mo 
286; Pinkstaff v. People, 59 Ill. 151. 


R. E. Rombauer also for appellant. 


In order to entitle plaintiff to recover substantial 
damages, it is essential for her to show aflirmatively either 
that the entire estate has been lost by the misconduct of 
the executor, or that she is the only party interested in the 
estate, and no one else can complain of that misconduct 
but herself, because no one else has sustained injury, or 
that she has such separate and distinct interest in the 
property or funds converted, as entitle her to maintain a 
separate action in regard thereto. The petition makes the 
proper averments upon these points, but they are all denied 
by the answer, and there is no proof to sustain them. State 
v. Matson, 44 Mo. 308; State v. Cumpbell, 10 Mo. 724; State 
v. Morton, 18 Mo. 53. Plaintiti cannot maintain her action 
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because she has no exclusive right of property in the notes 
and no immediate right of possession. Petit v. Bouju, 1 
Mo. 64; 1 Chitty’s Plead., 164; Hume v. Tufts, 6 Blackf. 
136; Kier v. Peterson, 41 Pa. St. 363; Vanzant v. Hunter,1 
Mo. 71. The court erred in excluding the order of distri- 
bution offered in evidence by defendant. It was the only 
testimony in the entire cause which even tended to fix and 
determine plaintiff’s interest. The answer alleged that 
such an order was made and complied with; the reply de- 
nied it. Whether viewed as testimony fixing the extent 
of plaintiff’s interest, or as a part of a chain of evidence 
showing that defendant’s principal, and, consequently, de- 
fendant also, was entitled to certain credits, tt should have 
been admitted. Testimony that is competent and relevant 
for any purpose should not be excluded. U. S. Sav. Asso’n 
v. Edwards, 47 Mo. 448. The instruction as to the measure 
of plaintiff’s recovery is objectionable because it wholly 
disregards the right of every creditor, and of every other 
legatee, and the extent of plaintiff’s interest in the estate. 
[t tells the jury that plaintiff may, in this action, recover 
for the whole extent of the injury inflicted by the miscon- 
duct of the trustee—not upon her, but upon the estate, en- 
tirely regardless of the extent of her own interest, and 
entirely regardless even of the fact, whether that interest, 
whatever it may be, is exclusive or severable. Defendant 
was entitled to have the executor’s commissions deducted. 
The evidence shows that commissions were allowed him 
on final settlement on the entire amount, including these 
notes for $18,000 and interest. On what imaginable prin- 
ciple should the surety on the first bond be deprived from 
receiving the benefit of these commissions, and the surety 
on the second bond receive them exclusively? The dis- 
tributees were entitled to the property only after deducting 
the executor’s commissions. 





























J.M. & C. H. Krum and Kehr & Tittman ior respond- 
ent. 
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es If the pledge of the notes in October, 1872, worked a 


conversion of them to the executor’s own use, then the ap- 
pellant is liable, although the executor did give an addi- 


1 tional bond, and made settlements carrying down the 
“a balauce due to the estate so as to make the sureties on the 
Ly 


, new bond liable upon final settlement. The fact that upon 


id final settlement the executor failed to comply with the 
at order to pay over, is not an obstacle in the way of respond- 
” ent, but constitutes an essential element of her right of 
nt recovery. Till then her cause of action did not accrue. 
be 36 Mo. 286; Smith v. Paul, 21 Mo. 51. That the pledge 
” did work a conversion of the notes is unquestionable. They 
be passed from the possession and control of the executor. 
- They were never regained by him. The estate and the 
r residuary legatee under the will are absolutely deprived of 
‘ all benefit from the notes as a part of the testator’s prop- 
7 


‘ erty. The proceeds of the loan to secure which the pledge 
was made, went into the individual funds of the executor, 


- and were not passed to him in his representative capacity 
= at all. 386 Mo. 284; Schroeppel v. Corning, 5 Denio 236; 
- Williams v. Wall, 60 Mo. 318. It is immaterial whether the 
“i executor passed the title to the notes. If the officers of 
id the bank were aware of the unlawful and unauthorized 
st character of his act, then the bank and the executor simply 
‘ stood in pari delicto, and the legatee could have sued either 
d. 


| at her election. Wilson v. Doster, 7 Ired. Eq. 231; Bunting 
- v. Ricks, 2 Dev. & B. Eq. 130; Exum v. Bowden, 4 Ived. 





ad 281; Smart v. Watterhouse,6 Humph. 158; Walker v. Craig, 
vf 18 Ill. 116; Makepeace v. Moore, 10 Ill. 478. At all events, 
oes the notes passed from the executor and thereby became 
‘Y lost to the estate. The fact that the beneficiaries under 
~ the will might have recovered them, (4 Ired. 286,) does not 
- excuse the executor. State v. Scholl, 47 Mo. 84; Upchurch 

v. Norsworthy, 15 Ala. 708; Pistole v Sheet, 5 Porter 71; 
d- Fambro v. Gantt, 12 Ala. 298; Bragg v. Massie, 38 Ala. 89, 


Furthermore, having pledged the notes with the bank, and 
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having failed to pay the debt to secure which they were 
pledged, the executor could not have recovered the notes 
from the bank at any time after the failure of performance 
of his contract on his part. He would be estopped to deny 
his title as between the bank and himself. Bigelow on 
Estop., 387; Taylor v. Chester, L. R., 4 Q. B. 309; Cheesman 
v. Exall,6 Exch. 341. The record of the judgment on the 
second bond was properly excluded. Respondent could 
proceed upon either bond; assigning appropriate breaches, 
she could have judgment upon both bonds, but only one 
satisfaction. 86 Mo. 281. The measure of damages was 
correctly announced. No evidence was offered to rebut 
the presumption that the notes were worth their full face 
value and interest. #lagg v. Mann, 3 Sum. 84; Bredow v. 
Mutual Savings, 28 Mo. 187; Menkens v. Menkens, 23 Mo. 
252. In fact, as to the notes of Gehrke and Ittner, the 
evidence is that they were fully paid. The various breaches 
assigned in a suit upon an official bond do not constitute 
several causes of action. State v. Davis, 35 Mo. 406. Sub- 
stantially there was but one breach. Stave v. Henslee, 54 
Mo. 518; Hoggatt v. Montgomery, 6 How. (Miss.) 93 ; People 
v. Dunlap, 13 Johns. 4837. The judgment was, therefore, 
not objectionable in failing to specify the breach or breaches 
upon which it was based. 


Suerwoop, C. J.—Action on the first bond of the ex- 
ecutor. Berning, the defendant, being one of the sureties 
therein. On application of relator at a period subsequent 
to the execution of the first bond, and under the provisions 
of section 86, 1 Wagner’s Statutes, 75, a second bond was 
given, defendant not being one of the obligors. The pro- 
visions of the statute in such cases are that: “Such addi- 
tional bond, when given and approved, shall discharge the 
former securities from any liability arising from any mis- 
conduct of the principal, after filing the same, and such 
former securities shall only be liable for such misconduct 
as happened prior to the giving of such new bond.” 1W. 
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S., p 76, § 39. The petitiona leges that during the period 
covered by the first bond, the principal converted to his 
own use all the assets of the estate amounting to $45,993.89, 
and the evidence establishes that Staehlin, after the execu- 
tion of the first, and prior to the execution of the second 
bond, pledged as collateral to the Central Savings Bank 
notes belonging to the estate. This pledging was done for 
Staehlin’s individual benefit, and the notes were never re- 
deemed or restored to the estate. 


I. 


The question which goes to the heart of this cause is: 
Are the sureties on the first bond responsible for the act 
aforesaid of their principal and the loss consequent upon 
such act? Discussion is unnecessary as to whether the act 
of Staehlin was, as against relator, strictly speaking, an 
act of conversion. At all events, it was an act of conver- 
sion as against the estate which Staehlin represented. 
Any wrongful disposition of property constitutes a con- 
version. Williams v. Wall, 60 Mo. 318, and cases cited. 
And it is well settled law, that an executor or administrator 
can be guilty of converting the assets of the estate to his 
own use. 3 Wms. Extrs., 1797, and cases cited; and in 
this State, the fact of such conversion by the executor may 
be alleged as a breach of the conditions of the bond. State 
v. Flynn, 48 Mo. 413; State v. Drury, 36 Mo. 281. That 
the act complained of, and set forth in the petition, was a 
breach as well of the conditions of the executor’s bond, as 
of his fiduciary duty, none will deny; this is sufficient for 
the present purpose, and it is consequently unimportant by 
what name the act of the executor is designated. It is 
true that under our ruling, (Stagg v. Linnenfelser, 59 Mo. 
336,) Staehlin could not convey, por did he do so, any title 
to the notes he pledged to the bank, but it is equally true 
that but for his act in this regard, the loss which subse- 
juently occurred to the estate would not have occurred. 
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The point has been much discussed, whether Staehlin 
could have maintained an action for the recovery of the 
assets unwarrantably pledged to the bank, and as to whether 
he was estopped from doing so. In reference to this it may 
be said that the bank is conclusively presumed to have 
known the law; to have known that Staehlin had neither 
power, right nor authority to raise money by giving a note 
in his fiduciary capacity, nor by pledging, as collaterals, the 
choses in action of the estate. There exists but one way 
under our statute, in which an executor may assign or in 
any way whatsoever transfer the choses in action of an 
estate, and that is, he may assign them in discharge of the 
claims of creditors, legatees or distributees equal to the 
amount of the bond or note. 1 Wag. Stat., p. 89, § 40; 
Stagg v. Green, 47 Mo. 500; Stagg v. Linnenfelser, 59 Mo. 
336; Chandler v. Stevenson, 68 Mo. 450; Weil vr. Jones, 70 
Mo. 560. This statutory restriction on the power of the 
executor, must, in legal contemplation, be held as well 
known to the bank, as if the words of section 40, supra, 
had been written across the face of the notes he attempted 
to pledge; for whatsoever the law annexes as the incident 
of a contract, whether granting a privilege or announcing 
a prohibition, is as much part and parcel thereof, as though 
written therein or indorsed thereon. But Staehlin, as a 
matter of fact, practiced no deception on, and made no 
false statements to the bank; and if he had, the plain letter 
of the law would have flatly contradicted any such state- 
ments. Both parties thus dealt at arms’ length with each 
other, in full view of the stern legislative prohibitions, and 
so neither can complain of being ensnared, deceived, led 
astray or hoodwinked by the other. In these circum- 
stances, it is but stating elementary law to say no estoppel 
could arise between Staehlin and the bank, (Stagg v. Lin- 
nenfelser, supra; Bigelow Estop., pp. 437, 473; Davenport 
v. Turpin, 43 Cal. 597. and cases cited,) and, therefore, no 
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obstac le impeded him from recovering from the bank either 
the notes or their proceeds. 


Il. 


But granting that Staehlin could have maintained his 
action during the period covered by the second bond, for 
the assets unlawfully pledged by him, during the period of 
the first bond; granting that it was a breach of duty on 
his part for him to fail to bring his action, does such breach 
of duty pending the second bond, cancel the legal effects 
and consequences of a dereliction of duty pending the 
first bond? By no means. So that it is an all sufficient 
answer to the statement that Staehlin, pending the second 
bond, could have recovered the assets converted pending 
the first bond, to briefly reply that no such recovery was 
‘tained by him. Whatever consequences there flowed 
from } Lap ay he notes, remained | unalt ered and unaflected. 
A * liability arising from the misconduct of the principal ” 
prior to the giving of the second bond, according to the 

express language of the statute under discussion, had been 
incurred, and the loss to the estate was directly attributable 
to the misconduct of Staehlin prior to the execution of _ 
second bond—as but for such misconduct, no such loss 
could have occurred. 

These circuinstances bring this case fully within the 
purview and principle of the rule as laid down in State v. 
Drury, supra. It is true, in that case the bond declared on 
was that of a curator, but the same provisions were ap- 
plicable to curators as to administrators, (R. 8S. 1845, p. 68, 
§ 37.) a point which is exprossty ndverted to in the opinion 
in that case, and section 39, which we have been discuss- 
ing, is but a literal copy of section 37, supra. The doctrine 
distinctly asserted in the case just cited, is, that if a con- 
version takes place during the time of the first bond, 
whereby a loss occurs, the obligors therein must be held 
liable, notwithstanding a breach and a liability occurred 


also under the second bond. 


7-74 












SUPREME COURT OF MISSOURI, 


The State to the use of Wolff y. Uerniag. 


It quite often may happen that a breach of a bond is 
a continuing breach, commencing during the period of the 
first bond and extending down to and through the period 
covered by the second bond; where the maladministration 
would be a breach of both bonds; and this seems to have 
been the case here. In such case the relator might well 
have judgment on both bonds, but of course could have 
but one satisfaction. State v. Drury, supra; and, doubtless, ° 
in such circumstances, contribution would be justly allow- 
able between the sureties of the respective bonds, since the 
doctrine of contribution does not spring from the contract 
of the parties nor from any privity between them, nor does 
it depend upon whether their suretyship arises under the 
same instrument or under divers instruments, if all the in- 








struments are designed to secure the same subject matter 





and the sureties have a common interest and a common 
burden to bear; but the doctrine is founded on principles 
of natural justice independent of contract. Deering v. 
Winchelsea, 2 Bos. & Pul. 270; Craythorne v. Swinburne, 14 
Ves. 160; 1 Story Eq. Jur., $$ 470, 495, and cases cited. 

IV. 
The judgment recovered in this action was for $23,- 
029.22. This sum was the amount of the notes and inter- 
est converted by Staehlin to his own use, and was a part 
of the assets of the estate, and the second declaration of 
law correctly defined the measure of damages—if the notes, 
in the absence of anything to the contrary, are presumed 
to be worth their face—and we think this fact may be 
fairly assumed, as it was the theory upon which the case 



















was tried, and no objections were urged then to this view. 
It is too late to urge such objections now. Lesides, the 
rule is, that in actions of this nature, prima facie, the value 
of the chose in action alleged to be converted, is the sum 
which appears to be due on it. Bredow v. Mutual Savings 
Inst., 28 Mo. 187; Menkens v. Menkens, 23 Mo. 252. 
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¥. 

In relation to the point made by defendant, that it 
does not appear that relator is the only party interested in 
the estate, it is sufficient to say that no such objection was 
made in the court below; that if there was any such de- 
fect of parties plaintiff, advantage should have been taken 
of it by demurrer or answer; Reilly v. Tenbroeck, 63 Mo. 
563, and cases cited; that even if this defect existed, it 
is too late to raise the objection and take advantage of it 
in this court for the first time. 

VL. 

And that the probate court, on final settlement, hav- 
ing ordered the executor to pay to relator $30,614.74, this 
judgment was conclusive against the sureties in the bond 
sued on, that she was entitled in her own separate right to 
maintain her action; State v. Creusbauer, 68 Mo. 254, and 
cases cited; and negatives the right of any other legatees; 
and the judgment recovered was for only a portion of the 
sum which the probate court ordered the executor to pay 
relator. 

Vil. 

There was no error in excluding the order of partial 
distribution offered in evidence by defendant. The accounts 
between the parties were open until final settlement, and 
there was no admission by relator that no more was due 
her, because she applied for less than was due her. 


VIL. 


Nor was error committed in rejecting the evidence of 
a recovery had by relator against Schaetter, a surety on the 
second bond, and this, because the second bond did not 
discharge the sureties on the first bond for any misconduct 
occurring prior to giving thesecondbond. A/aie v. Drury, 
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IX, 
Defendant claims that the recovery was excessive, be- 
cause no credit was given Staehlin for his commission on 


the notes converted by him. This claim is one which, if 
allowable at all, should be made and adjusted in the pro- 
bate court. It isa claim, too, which comes with a very 


bad grace from the surety of a principal who has been 
guilty of a breach of trust in converting the assets of the 
estate to his own use. Commissions are incident to and 
belong to a faithful administration of the estate, and should 
not be aliowed in an instance like this. The cases cited by 
defendant are not similar to this one; they do not show 
flagrant conduct on the part of the defendants in them, 
such as this record discloses. And in Clyce v. Anderson, 49 
Mo. 37, one of these cases, the instruction is broadly given, 
that in a case disclosing willfully wrong conduct on the 
part of the executor, commissions should not be allowed. 
X. 

The foregoing remarks have sutiiciently shown that 
the motion for a new trial was properly overruled; and as 
to the motion in arrest it suffices to say that the objection 
therein came too late; that the notes alleged to have been 
converted, were not described in the petition—even con- 
ceding such objection would have been valid in the first 
instance. The petition certainly stated a cause of action, 
though it failed to describe the particular assets charged 
to have been converted, since it alleges that Staehlin con- 
verted to his own use all the assets of the estate, and under 
this broad allegation evidence was certainly admissible to 
show that certain particular assets were converted. 


XI, 
As to the further point made by the motion that three 
breaches of the bond were alleged, but no specification on 


which breach the finding was made and judgment rendered, 
it is enough to say that there was but one cause of action 
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alleged, as all the breaches constituted one cause of action. 
State v. Davis, 35 Mo. 406; State v. Henslee, 54 Mo. 518. 
For these reason we affirm the judgment. Norton and 
Ray, JJ., coneur; Hoven and Henry, JJ., dissent. 





SruDEBAKER Bros. MANUFACTURING CoMPANY v. MontGom- 
ERY, Appellant. 


1. Corporation: PLEADING: EsTopPEL. One who executes a note to 
a payee bearing a corporate name, thereby admits it to be a corpora- 
tion, and in an action against him on the note cannot dispute the 
fact thus admitted. 


2. Promissory Note: siGNine As ADMINISTRATOR. An administrator 
who s‘gnsa note, describing himself as administrator, becomes per- 
sonally liable, unless he expressly stipulates to pay out of the estate 
only. 


Appeal from Adair Circuit Court—HTon. J. W. Uenry, 
Judge. 


AFFIRMED. 
James M. DeFrance for appellant. 
Harrington § Cover for respondent. 


Norton, J.—This suit was commenced in the Adair 
county circuit court to recover judgment on a note for 
$353.20, executed to plaintiff and signed by defendant, 
“M.S. Montgomery, as administrator, as surviving partner 
of M.& M.” Defendant in his answer denies that plaintiff 
was a corporation, denies that defendant executed the note, 
except as thereinafter stated, and then alleges “that one 
Carlistus H. Marine and this defendant were doing busi- 
ness under the firm name of Montgomery & Marine, and 
that said firm had been doing business with Studebaker 
Bros., and that there was an unsettled account between 
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Montgomery & Marine and Studebaker Bros., and that be- 
fore October, 1872, said Marine died, and this defendant 
was appointed administrator of the estate of said Mont- 
gomery & Marine, by the proper court, by reason of this 
defendant being a surviving partner of said firm, and that 
one ———, who was agent of said Studebaker Bros., on 
the 23rd day of October, 1873, came to detendant and 
dlaimed that said Montgomery & Marine owed.said Stude- 
baker Bros. the sum of $353.20, and desired that said 
amount be allowed by defendant as administrator of said 
estate of Montgomery & Marine, and that defendant signed 
said note simply as a memorandum that there was due from 
said estate said sum, with the distinct understanding and 
agreement that the said instrument here sued on was to 
have the same effect that an allowance by the probate court 
would have, with a view of saving the costs and expense 
of presenting said claim to said probate court against said 
estate for allowance, and that said note was not to be con- 
sidered or treated as the note of this defendant, nor except 
as a statement by the administrator of said estate, that 
that sum had been allowed against said estate by him in 
favor of Studebaker Bros., and that at that time the de- 
fendant refused to give his individual note for said claim, 
and would not sign any note until the agreement aforesaid 
was made, and that when he signed said note, ‘ M. 8. 
Montgomery, as administrator, as surviving partner of M. 
& M.,’ it was understood between the parties thereto as above 
set out that said note was not regarded as a note of this 
dcfcndant, but a eimple memorandum, showing that the 
administrator of said estate and said Studebaker Bros. had 
agreed on that sum as the indebtedness of said estate to 
them.” The court, on motion of plaintiff, rendered judg- 
ment notwithstanding the answer, from which the defend- 
ant has appealed, and assigns as error, Ist, That the court 
erred in not requiring procf that plaintiff was a corpora- 
tion; 2nd, That the note sued on was signed by defendant 
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as administrator, as surviving partner, and was intended as 
au Memorandum and was to be so treated. 

First, Defendant having given the note to plaintiff in 
its corporate capacity, thereby admitted it to be duly con- 
1. CORPORATION : stituted as a corporation, and will not be 
pel. heard to dispute the fact thus admitted. Ohio 
& Miss. R. R. Co. v. McPherson 35 Mo. 13; Farmers §& Mer- 
chants’ Ins. Co. v. Needles, 52 Mo. 17. 

Second, An administrator who sigus a note describing 
himself as administrator, does not limit his liability unless 
_rromissory he expressly confines his stipulation to pay 
\iministrator. out of the estate. Edwards on Bills, p. 78. 
The principle governing such cases is laid down in 2 vol. 
Parsons on Bills and Notes, page 6, as follows: “An ad- 
ministrator, like any other trustee, will be held by his 
walereiirsapiaag although he add to his name the word ‘ex- 
ecutor’ or ‘administrator, unless he say expressly that 
recourse is to be had not to him but only to the estate of 
the deceased.” The cases of JleClellan v. Re ynolds, 49 Mo. 
312, and Smith v. Alexander, 31 Mo. 193, cited hy defend- 
ant’s counsel in support of his position, are inapplicable 
to the facts in this ease. In both of them the facts dis- 
closed a principal for whom the agent was acting, and, 
therefore, it was that the agent Was held not to be responsi- 
ble. In the ease before us defendant was not acting in the 
capacity of an agent. He admits in his answer that the 
note was executed to plaintiff fora balance due them by 
the firm of Montgomery & Marine. For the payment of 
such balance he was bound in law individually as well as 
in his capacity as partner of said firm. We think the 
judgment is for the right party, and perceiving no error, 
hereby affirm it, in which all the judges concur. 
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Savings Bank v. The City of Lexington. 


Tue Autti Savines Bank, Appellant, v. Tus Crry or Lex- 


INGTON. 
Savings Banks. A savings bank organized underx article 6 oi the 
Corporation Law, (Wag. Stat., p. 329,) has power to purchase and 
hold city warrants. 
The City of Lexington has power, under its charter, to issue 
warrants in payment for work and labor done on a culvert, or for 
services rendered by an engineer to the city. 
City Warrants. It constitutes no defense to an action on a city 
warrant that there is no money in the treasury to pay it. 
Corporation: piEapiInG. If proper averments be made in the 
first count of a petition, showing the corporate existence and powers 
of parties to the action, they need not be repeated in subsequent 


counts. 


Appeal From Lajayett Cireuit Court.—Howy. W., T. W oop, 
Judge. 


REVERSED. 
Alex. Graves for appellant. 
Rathbun § Shewalter with A. J. Hall for respondent. 


Hoveu, J.—This was a suit upon two city warrants 
issued by thedefendant. The petition contained two counts, 
one based on each warrant. The defendant demurred upon 
the following grounds: Ist, That said petition does not 
show any authority in plaintiff to purchase and deal in the 
warrants sued on; said public law relied on in the petition 
not vesting it with any such authority or power. 2nd, It 
does not show any power in the defendant to issue said 
warrants. 3rd, It does not allege that there was the money 
or means in the treasury with which to pay the said war- 
rants; but on the contrary, the petition shows they were 
not paid for that reason. 4th, And as to the second count, 
there is no allegation of the incorporated powers or right to 
sue of plaintiff nor of the incorporated rights and liabili- 
ties to be sued of the defendant; therefore, defendant asks 
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1 


judgment. The circuit court sustained the demurrer, and 


the plaintiff refusing to amend, final judgment was ren- 
dered for the defendant. 

The petition states that the plaintiff is a corporation, 
organized under article 6, chapter 37, Wagner's Statutes, 
.savincs banks. having power to contract and sue, and to 
purchase and hold the warrants sued on. Under the chap- 
er cited, the plaintiff has power to discount non-negotiable 
notes; and by the first section of the general law in rela- 
tion to corporations, it has power to take, hold and convey 
any property, real, personal or mixed, in order to retain or 
secure the payment of any indebtedness or liability belong- 
ing to the corporation. 1 Wag. Stat., p. 289, $1. It was 
not stated in the petition, nor was it necessary to state, 
how the plaintiff acquired the warrants sued on. They 
were, in effect, the promissory notes of the city, and 
plaintiff had a right to take and hold them. International 
Bank v. Franklin Co., 65 Mo. 109. The first ground of 
demurrer was, therefore, not well taken. 

Nor was the second ground of demurrer well taken. 
The petition alleges, in substance, that both warrants were 


2 mectryortex. Pegularly issued in pursuance of the charter 
INGTON. 


and ordinances of the city, to pay, in one 
ease, for work and labor done on a culvert in said city; and 
in the other ease, for services rendered by the city en- 
gineer. Section 9, article 4 of the city charter, provides 
that the city shall have power to appropriate money and 
provide for the payment of the debts of the city and its 
current expenses. Acts 1870, p. 3874. Both items of in- 
debtedness are prima fa fe lawful. 

The third ground of demurrer is insufficient under 
the decision of this court in International Bank v. Franklin 
8. CITY WARRANTS County, supra. 

There is no merit in the fourth ground of demurrer. 
The petition having sufficiently set forth, in the introduction 
to the first count, the incorporation and cor- 
porate powers of both plaintiff and defend- 


4. CORPORATION: 
pleading 
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ant, it was unnecessary to restate the same matter in the 
second count. 

The judgment of the circuit court will be reversed 
and the cause remanded. The other judges concur. 


awortu, Appellant, v. FRANKLIN. 


Execution: personaL property. The act of March 31st, 1874, in 
relation to executions, (Sess. Acts, p- 118,) does not authorize the 
levying of an execution for the purchase price of personal property 
upon that specific property after it has passed from the purchaser 
to a stranger. 

Moberly Court of Common Pleas. Tlie fact that one of the de- 
fendanis in an action of replevin brought in the Moberly court of 
common pleas, for property found in Sugar Creek township, Ran- 
dolph county, does not live in that township, will not defeat the 
jurisdiction of the court if the plaintiff and one defendant live 


there. 


Appeal from Mole rly Court of Comnion Pleas.—ITlon. G. H. 
Burckuartt, Judge. 


REVERSED. 


This was an action of replevin for a piano, bronght in 
the Moberly court of common pleas against detendants 
Franklin and Williams. A. J. Viele, the original owner, 
sold the piano to Mrs. Gillis, taking her note for the pur- 
chase money. Mrs. Gillis gave it to her daughter, who 
sold it to the plaintiff Haworth. Viele transferred the 
note to Joseph Shippen, who sued and obtained a judg- 
ment upon it. Upon this judgment execution was issued 
and levied upon the piano after the sale to plaintiti. The 
levy was made by defendants Williams and Franklin, the 
former being sheriff and the latter deputy sheriff of Ran- 
dolph county. The piano was taken from the home ot 
plaintiff in Sugar Creek township, in that county, and was 
stored by defendants in the same township, and was th e1 
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found when the writ of replevin was served. Franklin 
lived in the township, but Williams did not. 


O. T. Rouse and W. J. Hollis for appellant. 
A. F. Denny tor respondents. 


I, 


SuErwoop, C. J.—The piano of plaintiff was not sub- 
ject to the levy of Joseph Shippen’s execution. The act 
of March 31st, 1874, does not apply to a case of this kind. 
It does not go beyond, nor was it intended to go beyond 
the purchaser. Norris v. Brunswick, 73 Mo. 256. 


If. 


The Moberly common pleas had jurisdiction, as the 
property of plaintiff was taken in Sugar Creek township 
where plaintiff resided, and stored in that township. And 
‘one of the deferdants, Williams, did 


this, notwithstanding 
not live in the township. Section 3 of the act establishing 


that court settles this. Laws 1875, p. 401. Under the 


provisions of that section, where, as here, one of the de- 
fendants resides within the township, and the other outside 
of the township, but within the limits of Randolph county, 
suit may be brought either in the common pleas or in the 
cireuit court. Williams was, therefore, amenable and sub- 
ject to the jurisdiction of the Moberly common pleas where 
the action was brought. The judgment is reversed and the 


cause remanded. All coneur. 
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Riees v. Goopricu, Appellant. 


Judgment Liens: cuancrorstature. While the lien of a judg. 
ment was yet alive, the law was changed so as to reduce the dura- 
tion of judgment liens from five years to three. Without deciding 
whether the new law applied to this judgment, or not; Held, that 
if it did, the three years must be counted, not from the date of the 
judgment, but from the time when the new law took effect. See 
Sess. Acts 1863, p. 24; Gen. St. 1865, p. 636, 2 3. 

ExEcUTION. The levy ot an execution before the expiration 

of the lien of the judgment, will continue the lien beyond the stat- 
utory period of its existence and until the sale. 
Judgment: WHEN DISCHARGED BY ACCEPTANCE OF NOTE. Accept- 
ance, by a judgment creditor, of a note to the full amount of his 
judgment does not operate to satisfy or discharge the judgment. 
unless it is expressly so agreed. 


Appeal from Miller Circuit Court.—Tlon. Gro. W. Miter, 
Judge. 
AFFIRMED. 


Smith « Krauthoff for appellant. 


Silver « Belch, Draffen §& Williams and Edmund Burke 


for respondents. 


Norton, J.—This is an action of ejectment instituted 
in the circuit court of Miller county, by the heirs of Owen 
Riggs, deceased, to recover the possession of several tracts 
of land described in the petition. The answer denies that 
plaintiffs have either title to the lands sued for, or the right 
to the possession of them, and sets up title in the defend- 
ant. Upon a trial of the cause, plaintiffs obtained judg- 
ment, from which the defendant has appealed. 

Both parties claim through Daniel Cummings, as the 
common source of title. The plaintiffs claim under a sher- 
iff’s deed executed in virtue of a sale made by the sheriff 
of Miller county on the 6th day of October, 1869, under 
an execution which issued upon a judgment in favor of 
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William North and William P. Scott, composing the tirm 
of North & Scott, and against said Daniel Cummings. The 
said judgment was rendered by the Miller county circuit 
court on the 27th day of April, 1864, in a proceeding to 
foreclose a mortgage made in 1858 by said Cummings, to 
secure the payment of certain notes given by said Cum- 
mings to said North & Scott. The said mortgage embraced 
all the lands sued for except the northwest quarter of sec- 
tion 17, township 41, range 12. Cummings having been 
served with process in said suit and having appeared to the 
action, the judgment was a seni one and directed that 


J 


if the m ortgaged property was not suflicient to satisfy the 
’ 
i 


icbt, damages and costs, then the residue to be | levied of 
lands, ete., of said Cummings. An execution was is- 
upon this judgment and delivered to the sherift of 
‘county, who, on the 31st day of March, 1869, levied 

on the said northwest quarter section 17, township 41, 
range 12, not embraced in said mortgage. Under this exe- 
eution both the land described in the mortgage and the 
said quarter section not described therein were sold to Owen 
Rigg rs, the ancestor of plaintifts, on the 6th day of October, 
1869, the land described in the mortgage not being sufli- 
cient to pay the said judgment. The sheriff making said 
sale having removed from the county before executing a 


< 


deed, and Riggs, the purchaser, having died, the heirs of 


said Riegs presented their petition to the said circuit court 
at its March term, 1876, setting up the above facts, and 
praying that the then sheriff of Miller county be ordered 
to execute to them a deed, who. under an order of the 
court, executed and ackuowledged a deed in due form con- 
veying the land in suit to plaintiffs. It is upon this deed 
that plaintiffs rely as showing their title. 

The defendant, in support of his title, ottered evidence 
showing that on the 15th day of April, 1868, Milo Blair, 
register in bankruptcy, made an assignment of all the real 
and personal property owned by said Daniel Cummings, a 
bankrupt, on the 22nd day of February, 1868, to Samuel 
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Harrison, assignee. Defendant also next offered in evidence 
a deed from said Harrison, as assignee, conveying to de- 
fendant the real estate sued for, under a sale made to 
defendant on the 20th day of January, 1869, which sale 
was reported to and approved by the United States district 
court. This deed was offered in evidence as showing de- 
fendant’s title. Defendant also introduced, as a witness, 
Edmund Burke, the attorney of said North & Scott in the 
suit instituted to foreclose the mortgage, who testified that 
two days before the sale to Owen Riggs under the judg- 
ment of foreclosure against said Cummings and under 
which plaintiffs claim, the said Riggs paid him, as said 
attorney, some money, and executed a note with Samuel 
T. Harrison as surety for the full balance of all that was 
due on the said judgment; that this note was given and 
accepted with the distinct understanding that it was not 
to operate as a satisfaction of the judgment against Cum- 
mings, but that the sale was to go on, that Riggs was to 
have permission to control the execution sale, and wanted 
to buy the land at said sale to save himself; that several 
months after the sale the amount due on the judgment, for 
which he had taken Riggs’ note previous to the sale, was 
paid by Riggs; that he considered the foreclosure judg- 
ment unpaid at the time of the sale, and up to the time he 
received the money from Riggs; that he never demanded 
any money from the sheriff on account of Riggs’ bid at 
said sale, and never received any from said sheriff. Other 
evidence was offered bearing on the question of estoppel, 
which we deem unnecessary to notice, as other questions 
in the case are decisive of it. 

It is contended by counsel for defendant that, ina* 
much as the northwest quarter of section 17, township 41, 
L suvementuxws: TAnge 12, was not included in the mortgage 
change of statute. executed by Cummings to North & Scott, as 
to said tract of land plaintiffs’ recovery was wrongful for 
the reason, as alleged by counsel, that the lien of the gen 
eral judgment in favor of North & Scott iad expired ai 
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the time defendant purchased at the sale made by the as- 
signee in bankruptcy. If the fact was, as it is contended 
it was, that the lien of the judgment had expired as to 
said quarter section of land when defendant bought of 
Harrison, the assignee, the point is well taken. The rec- 
ord, however, fails to show that such was the fact. It 
shows that the judgment in favor of North & Scott was 
rendered on the 27th day of April, 1864; that on this judg- 
ment the exeeution, under which the sale to Riggs was 
made on the 6th day of October, 1869, was levied by the 
sheriff of Miller county on the land in question on the 31st 
day of March, 1869. 

At the time the judgment was renderea, tne act of 
Mareh 17th, 1863, (Acts 1868, p. 24,) was in force, and pro- 
vided that the lien of a judgment should continue for five 
vears from the rendition of the same. Under this law the 
lien of the judgment would not have expired till the 27th 
day of April, 1869, and if this law is to govern, the lien of 
the judgment was in full force on the 20th day of January, 
1869, at which time defendant purchased the property in 
dispute at the sale made by said Harrison; and under the 
authority of the cases of Fisher v. Lewis, 69 Mo. 629; Sei- 
bel rv. Simeon, 62 Mo. 255; Me Gready v. Harris, 54 Mo. 157, 

he title aceuired by defendant at such sale was subject to 
the lien of said judgment. It is, however, claimed that 
under section 3 of General Statutes 1865, page 636, which 
provides that the lien of a judgment shall commence on 
the day of its rendition and continue for three years, the 
lien of said judgment of North & Scott had expired. The 
General Statutes of 1865 did not go into effect till the 1st 
day of August, 1866, and whether the above section be so 
construed (as it might well be under the authority of the 
cases of State ex re l. v. F. rguson, 62 Mo. 77; Stat ex re I, v. 
Hays, 52 Mo. 578), as to give it only prospective operation 
on judgments that might thereafter be rendered; or so 
construed as to give it a retrospective operation on judg- 
ments which had been theretofore rendered, the result in 
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this case would be the same. If it had no retrospective 
operation then the North & Scott judgment lien continued 
till the 27th day of April, 1869. If intended to have a 
retrospective operation on judgments which had thereto- 
fore been rendered, applying the principles which governed 
this court in the cases of Weber v. Manning, 4 Mo. 229, and 
Seibert v. Copp, 62 Mo. 182, involving a kindred question, 
the plaintitts in this judgment had three years from the Ist 
day of August, 1866, the time when the General Statutes 
of 1865 went into effect, to enforce their lien: that is, until 
the Ist day of August, 18€9. 

It makes no difference in this case that the sale under 
the execution did not take place till the 6th day of Octo- 
» ——_: execu. Der, 1869, inasmuch as the levy of the execu- 
tion. tion made by the sheriff on the 31st day of 
March, 1869, during the | 
continuing the lien till the writ was executed. Bank of 
Missouri v. Wells, 12 Mo. 361. 

It is also insisted by counsel that the payment of some 


ife of the lien, had the effect of 


money by Riggs, and his execution of a note to the attor- 
3.supement: when ney of North & Scott for the full balance due 
discharged by ac- . . : 

ceptance of note. On the judgment of foreclosure, was a pay- 
ment thereof, and, therefore, it was satisfied and ceased to 
exist. Under the authority of the case of Leabo v. Goode, 
67 Mo. 126, and cases there cited, the mere execution, de- 
livery and acceptance by said attorney, of said note, cannot 
be regarded as a payment of the judgment; before it could 
have that effect it must be shown that it was agreed be- 
tween the parties that it should be received in satisfaction 
and discharge of the judgment. There was not only no 
evidence of such an agreement, but on the contrary, aflirma- 
tive evidence that it was expressly agreed that the note was 
not to be received either in payment or satisfaction of the 
judgment. Had the evidence showed that Riggs was a 
party to said judgment, and that he executed his note for 
the amount of the judgment, which it was agreed should 
be received in satisfaction of the judgment and was in fact 
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so received, a different question would have presented itself, 
and the doctrine of the case of Hull v. Sherwood, 59 Mo. 
172, might well have been invoked. Judgment affirmed, 
in which all concur. 





Boucuer v. THE City oF Moner.y, Appellant. 


Moberly City Recorder’s Fees. By an ordinance of the city of 
Moberly it was provided that the fees of the city recorder should be 
paid by the city only in cases in which they were adjudgeu against 
the defendant and paid by him in money or other current funds. 
Held, that the recorder had no claim against the city for his fees in 
cases where the defendants had worked out tlieir fines and costs on 
the streets of the city. 





Appeal from Moberly Court of Common Pleas.—Hon. G. H. 


Burckuartt, Judge. 
REVERSED. 
W. J. Hollis for appellant. 
Martin & Priest for respondent. 


Ray, J.—The plaintitf was elected recorder of the city 
of Moberly on the 10th day of April, 1877. At the ex- 
piration of his term (one year) he brought this suit against 
the city on an itemized account, giving the names of par- 
ties whom he had convicted in his court, and who were 
unable to pay costs, and charging the city with $1 costs in 
each ease. Plaintiff obtained judgment before a justice 
of the peace for $47. Defendant appealed to the Moberly 
court of common pleas, where judgment was again rendered 
for plaintiff! Defendant filed its motion in arrest, motion 
for a new trial, affidavit and bond in appeal. ete. These 
motions were overruled and an appeal was granted. Defend- 
ant complains of the ruling of the court in refusing the 
declarations of law asked on its part, and rendering judg- 


8 74 
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ment for plaintiff on the agreed statement of facts and the 
evidence ofttered. 

The following is the agreed statement: “ It is agreed 
that plaintiff was recorder of the city of Moberly, at the 
dates of the items in the account, and that the parties 
named in the account were convicted in the recorder’s court, 
and that they worked out thei~ fines and costs on the streets 
of the city. It is admitted by plaintiff that the ordinance 
governing fees of the recorder in which he was to have no 
costs in cases where there was a failure to collect the same 
from the defendant in money or other current funds, was 
legally passed and published in accordance with the char- 
ter of defendant befvre plaintiff was elected recorder, and 
had not been repealed while his term of office lasted. It 
is also admitted on the part of defendant that the amounts 
in the account are the same as allowed by the ordinance to 
the recorder when allowed his fees.” 

Upon the trial of the cause, before said court of com- 
mon pleas, the following ordinances of said city of Moberly 
were offered and read in evidence, in addition to the above 
agreed statement, to-wit: Section 45. “All fees and costs 
due any city officers, or other persons, on account of pro- 
ceedings in the recorder’s court, shall be paid by the city. 
All fees, costs and fines collected from parties adjudged to 
pay the same on account of proceedings in the recorder’s 
court, shall be paid into the city treasury.” This ordinance 
was approved May Ist, 1873. Section 5. “The city re- 
corder shall be allowed fees for his services, as follows: 
For administering every oath, five cents ; for issuing every 
subpoena, thirty-five cents; for issuing every warrant, 
twenty-five cents; * * for issuing an attachment 
for a witness, thirty-five cents—except that if the sum total 
of all his fees in any case does not amount to the sum of 
$1, he shall in such case be allowed $1; all of said fees to 
be taxed as other costs in each case, and to be paid only 
when adjudged against, and paid by the defendant in money 
or other current funds, and in no case whether costs are ad- 
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judged against the defendant or against the city, shall the 
city be liable for or pay such fees or costs to the city re- 
corder. Section 2. All ordinances, or parts of ordinances, 
inconsistent with this ordinance, are hereoy repealed. See: 
tion 3. This ordinance is to take effect and be in force from 
and after the Ist day of April, 1877.””. Approved this 6th 
day of March, 1877. Other ordinances and documents 
were read in evidence upon the trial, but they are not ma- 
terial to the proper disposition of the case. 

At the close of the testimony the defendant asked the 
court to give the following declarations of law, to-wit: 
lst. Under the agreed statement of facts in evidence, and 
the provisions of the charter of the city of Moberly, and 
the ordinance mentioned in said agreed statement of facts, 
plaintiff is not entitled to recover, and the verdict must be 
for defendant. 2nd. From the agreed statement of facts 
in this cause, and under the charter and orainances of the 
city of Moberly, the plaintiff is not entitled to recover. 
Which declarations of law the court refused to give, and 
the defendant duly excepted, and brings the case here by 
appeal. 

The sole question presented by this record for our con- 
sideration is, whether the court did right in refusing said 
declarations of law and in rendering said ,udgment for the 
plaintiff on the agreed statement of facts and the ordi- 
nances offered in evidence. 

We think said declarations should have been given. 
Before plaintiff, under section 45 of said ordinance, could 
legally call upon the city for the payment of costs and fees 
claimed by him, he must show that they were due. Giving 
effect to section 5 of said ordinance, it is clear that before 
the fee of $1 in each case could be due plaintiff, he must 
show that the fine and costs adjudged against the parties 
in each case had been paid by the defendants into the city 
treasury, in money or other current funds. This, accord- 
ing to the agreed statement of facts, has not been done. 
On the contrary, it is expressly stated that they have 
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worked out their fines and costs on the streets of the city. 
It, therefore, follows necessarily that nothing was due him. 
This was the express provision of the 5th section of the 
ordinance of said city, when he was elected and accepted 
the office of recorder of said city. That section specified 
the fees and costs to which the recorder should be entitled; 
but also provided that they should be paid only when ad- 
judged against and paid by the defendant in money or 
other current funds ; and that in no case should the city be 
liable for or pay such fees or costs to the city recorder, 
whether the same were adjudged against the defendants or 
against the city. The plaintiff was not bound to accept 
said office, but having accepted it, he was bound to know 
the law touching his fees and costs, and the terms and con- 
ditions upon which they were payable, and must abide the 
result. The only theory, as we imagine, upon which the 
judgment in this cause could have been rendered, is the fact 
that as the parties defendant, against whom the recorder 
had rendered judgment for fines, fees and costs, had worked 
out the amount of such fees and costs by labor upon the 
streets of said city, the city thereby got the benefit of the 
same, and ought, therefore, to account to the plaintiff 
therefor. 

This precise question has been expressly decided ad- 
versely to the claim of the plaintiff in the cise of Gibson 
v. Zanesville, 31 Ohio St. 184. The syllabus of that case is 
as follows: “In an action brought against a city, by its 
mayor, to recover the costs taxed by him, in his own favor, 
in certain cases, against persons charged with violating the 
ordinance of the city, in which cases, such persons were 
fined, and in default of payment were sentenced to hard 
labor in the city prison, until such labor, at a stipulated 
rate, would amount to a sum equal to the fine and costs in 
such cases, and the persons were put to work in the city 
prison, and performed the required labor for the benefit of 
the city. Held, that this did not constitute a collection 
and appropriation by the city of the costs taxed in favor 
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of the mayor in such cases, ‘rom which the law will imply 
a promise on the part of the city to pay the amount of 
such costs to the mayor.” That case is in point and is de- 
cisive of this. To the same effect, also, is the case of City 
of Decatur v. Wm. Vermilion, 77 Ill. 315. 

Besides that, if it should be held that the two sections 
of the ordinances of said city above quoted are inconsist- 
ent with each other, the latter must prevail for two reasons. 
The first is general, the second is special; the one is the 
elder and the other the later enactment. It follows, there- 
fore, that the court erred in refusing said declarations of 
law and in rendering said judgment. For these reasons 
the judgment is reversed. All the judges concur. 





Epwarps v. Tur Kansas City, St. Josepn & Counci, BLUFFs 
RatLroap Company, Appellant. 


Railroads: pouBLE DAMAGES FOR KILLING CATTLE: PLEADING: JEO- 
FAILS. In an action for double damages for killing plaintiff’s cow, 
(Rt. 8. 1879, 2 809,) the complaint alleged that the cow did, without 
the fault of plaintiff, stray upon the track of defendant’s railroad at 
a point on the same, where it ran through and along cultivated lands 
and where it was not sufliciently or lawfully fenced and guarded by 
cattle-guards, and where there was no public crossing. Held, that 
while it was not expressly alleged that the cow got upon the track 
by reason of the failure to fence, the averments made at least war- 
ranted the inference that such was the fact. The complaint, there- 
fore, though defective, did not entirely faii to state a cause of action; 
and evidence having been given of the fact so imperfectly alleged, 
Held, that after verdict the defect was cured. 

: CATTLE-GUARDS. Where fences running alongside the track, 
and cattle-guards in the track, are required to prevent cattle from 
getting on the road-bed, cross-fences are necessary parts of such 
cattle-guards, in order to make the enclosure effectual. 


Appeal from Atchison Circuit Court—lHlox. H. 8. Kewrey, 
Judge. 


AFFIRMED. 
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Strong & Mosman for appellant. 


The petition is fatally defective, and cannot support 
the judgment. Parish v. M., K.§ T. R. RB. Co., 63 Mo. 
284; Aylesworth v. Chicago, etc., R. R. Co., 30 Iowa 459; 
Cecil v. Pacific R. R. Co.,47 Mo. 246; Witthouse v. Pacific 
R. R. Co., 64 Mo. 528; Luckie v. R. BR. Co., 67 Mo. 245; 
Davis v. R. R. Co., 65 Mo. 441; 70 Mo. 202. 


W.W. Ramsay with L. D. Ramsay for respondent. 


Hoven, J.—This was an action originally instituted 
before a justice of the peace under section 809 of the Re- 
vised Statutes, to recover double the vaiue of a cow belong- 
ing to the plaintiff, which it was alleged had been fatally 
injured by the engine and cars of the defendant. It ap- 
pears from the record that at the point where the cow was 
killed the defendant’s road runs north and south through 
inclosed and cultivated fields, and that the fences running 
parallel with the road and separating said inclosures from 
the right of way of the defendant, were in good condition ; 
that the north line of said inclosures on both sides of the 
railroad, adjoined the southern boundary of the town of 
Pickering and the open depot grounds of the defendant 
lying within the limits of said town. At the point where 
the southern boundary line of said town and said depot 
grounds crosses the railroad track, a cattle-guard had been 
constructed in the track of defendant, and fences had been 
erected at right angles with the road, and on either side 
thereof, extending from said cattle-guard to the fences sep- 
arating the iuclosures from the right of way. It is ad- 
mitted by the defendant that the cow got upon its track by 
going over one of the cross-fences connecting the cattle- 
guard with the side fences at a point where said cross-fence 
was only two feet high, and that said cow was struck by 
one of its trains. The testimony tended to show that the 
cross-fences could not be made more than two feet high at 
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the point of junction with the cattle-guard in the track, 
without interfering wiih the passage of trains. The evi- 
dence also tended to show that other cattle passed over the 
cross-fences on to the defendant’s right of way, and that 
the plaintiff’s cow was breachy. One witness testified that 
the cow was in a dying condition when he saw her, and the 
station agent of the defendant, in his evidence, spoke of 
the cow as having been killed. The plaintiff swcre she 
was worth $35, although he gave less than that sum for 
her. 

The court, of its own motion, gave the following in- 
structions : 

1. If the jury believe from the evidence the plaint- 
itf’s cow got upon the railroad in consequence of the fail- 
ure of the company to construct and maintain a sufficient 
fence connecting with a cattle-guard at the depot grounds, 
south of Pickering, in Union township, Nodaway county, 
and was struck and injured by the train, you should find 
for plaintiff the value of the cow so struck and injured. 

2. What is meant by a sufficient fence in this instruc- 
tion is, one made in the usual manner, and which is suffi- 
cient, and will turn ordinary stock, cattle and horses which 
are not breachy; and if you find that the fence was not 
sufficient to turn such stock, the fact that plaintiff’s cow 
may have been breachy would not prevent plaintiff from 
recovering, if she got upon the road in consequence of the 
insufficiency of the fence. 

3. If the jury believe from the evidence that the 
railroad was fenced on both sides of the road, where the 
injury complained of happened to plaintiff’s cow, and 
until it reached the necessary depot grounds, and that 
where the fence terminated at said depot grounds, there 
was a cattle-guard constructed in the usual way and man- 
ner of constructing cattle-guards on railroads, and such as 
is usually found to be sufficient to prevent horses and cattle 
from getting on the railroad track, inside its feuces, and 
you find trom the evidence that the cow was a breachy ani- 
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mal, and jumped the fence or cattle-guard, and went upon 
the road and was killed, you should find for defendant. 

4. If the cross-fences from the fences on the sides of 
the road to the railroad track at the cattle-guard, were 
constructed and joined to the road in the usual way, and 
in as good shape as they could be made, without interfer- 
ing with passing trains, this is all the company is required 
to do. Itis not bound to make a fence or cattle-guard 
that will absolutely prevent all stock from getting upon the 
road. If the jury believe from the evidence that the cow 
was breachy, and in consequence thereof jumped the fence 
or cattle-guard which was sufficient to turn stock not 
breachy or unruly, and was killed on the road by the cars, 
the company is not liable. 

5. If plaintiff’s cow was a breachy cow, and was suf- 
fered to run at large, and in order to pasture on the com- 
pany’s right of way, jumped over the fence at the cattle- 
guard and was killed by the train, plaintiff must bear the 
loss, unless the fence was insufficient, as mentioned in other 
instructions, to turn cattle which were not breachy. 

The following instructions, asked by the defendant, 
were refused by the court: 

1. The court instructs the jury that defendant was 
not bound to provide fences and cattle-guards suitable and 
anfficient to turn all kinds of animals, but ouly such fences 
and cattle-guards as were suitable and sufficient to turn 
ordinary stock, which were not breacliy or unruly; and if 
the jury find from the evidence that said fences and cattle- 
guards were sufficient to turn ordinary stock, that were 
not breachy, they will find for defendant. 

2. If the jury believe from the evidence that plaint- 
iff ’s cow got over the fence erected by defendant, between 
the fences on the sides of its railroad and the cattle-guard, 
at a point where said fence joined to or connected with 
said cattle-guard, then the court instructs them that de- 
fendant was only bound to construct its fences at such point 
where they joined said guards, as high as the practical 
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operations of said road and the passage of trains over its 
track would permit without interfering with such trains 
ia passing, and if they find from the evidence that such 
fence, at the point where it joined the cattle-guard, was 
constructed as high as it could be built without interfering 
with the passage of trains over the track, they will find 
tor defendant. 

3. If the jury believe from the evidence that the de- 
fect or insuffciency in the fences erected by defendant, of 
which plaintiff complains, was in the fences which were 
constructed at right angles with defendant’s track, running 
from the cattle-guard to the fences on either side of the 
track, and that said defect or insufliciency complained of, 
consisted in the fact that such fences, at the point where 
they were joined to the cattle-guards, were only about two 
feet and a half in height, and that in consequence of said 
fence at said point being only.of said height, plaintiff’s 
cow got over said fence at said point, went onto defend- 
ant’s track and was killed or injured, then they will find 
for defendant. 

At the request of defendant, the court gave the fol- 
lowing instructions: 4. The negligence on which plaintiff 
bases his action herein, is the failure of defendant to build 
fences and cattle-guards, and the jury are directed to dis- 
regard all evidence, if any, of negligence in any other par- 
ticular. 

5. In this case, it makes no difference whether the 
railroad track north of the cattle-guards was inclosed with 
a fence or not. There was a verdict and judgment for the 
plaintiff. 

The defendant insists that the complaint is insufficient 
to support the judgment, because it does not allege that 
LA 1LRoA Ds: ve injury was occasioned pamper “oe 
forkiling cate: failure of the defendant to erect and main- 
Pleading: jeofails. tain fences and cattle-guards. The complaint 
alleges that “said cow did, without the fault of plaintiff, 
stray upon the track of said railroad, at a point on the 
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same where it, the said railroad, runs through and along 
cultivated landsand * * where said road was not 
sufficiently or lawfully fenced or guarded by cattle-guards, 
and where there was no public crossing on said road.” 
There is no express allegation that the cow got upon the 
track in consequence of the failure of the defendant to 
erect or maintain fences and cattle-guards, as required by 
the statute; but we think the averments quoted, if not 
equivalent to such an allegation, will at least warrant an 
inference that the cow got upon the track by reason of the 
failure to fence. The case presented is not one of an en- 
tire failure to state a cause of action, as in Cunningham v. 
R. R. Co., 70 Mo. 202, and Sloan v. R. R. Co., ante, p. 47. 
and in which cases the complaint could not, therefore, be 
amended on appeal in the circuit court, but the case is one 
where the cause of action is defectively stated, and such 
defective statement is good after verdict, evidence having 
been given in support of it which cured the defect. 

At the point where the catile-guard in question was 
constructed in the track, it was undoubtedly the duty of 
e seattle. tne defendant to construct a cross-fence, or 
Guaste. other barrier extending from the track to the 
fences on the sides of the road, “sufficient to prevent horses, 
cattle, mules and all other animals from getting on the 
railroad,” otherwise the fences along the sides of the road 
and the opening in the track to prevent cattle from walk- 
ing along the road-bed, would be wholly unavailing. Such 
cross-fences, or other barriers, may very properly be con- 
sidered as necessary parts of the cattle-guard. 

The first and second instructions asked by the defend- 
ant, and refused by the court, were substantially given by 
the court in other instructions, and the third instruction 
refused by the court was not the law. We are of opinion 
that the case was fairly submitted to the jury under the 
instructions given, and the judgment of the circuit court 
will, theretore, be affirmed. The other judges concur. 
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GoLDING v. GoLDING, Appellant. 


Divorce: ALIMONY; ST. LOUIS COURT OF APPEALS. In divorce cases 
coming from the St. Louis court of appeals, the Supreme Court has 
no jurisdiction to pass upon the question whether the decree of 
divorce is justified by the evidence; but if there bea decree for 
alimony to an amount exceeding $2,500, the Supreme Court may 
inquire into its propriety in respect to the amount. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


C. F. Moulton and G. Y. Overall for appellant, argued 
that the right to appeal from the money judgment for ali- 
mony could not be questioned, that the plaintift’s right to 
have any alimony at all depended upon her right to have 
a divorcee, and that in contesting the judgment for alimony, 
defendant had the right to go to the full extent of showing 
that plaintiff was not entitled to the divorce. 


Noble « Orrick tor respondent, argued that there was 


no right of appeal; that that clause of section 12, article 


6 of the constitution which permits appeals in cases where 
the “amount in dispute exclusive of costs, exceeds $2,500,” 
had no application because the divorce was the matter in 
dispute, and the alimony was but an incident to the dis- 
pute. Clearly, the class of cases designated by that por- 
tion ef the section, referred to suits for money, and where 
the main controversy was for money. 


Norton, J.—This case is before us on an appeal from 
the judgment of the St. Louis court of appeals, aflirming 
a judgment of the cireuit court of St. Louis county grant- 
ing a decree of divorce to plaintiff and allowing to her, as 
alimony, the gross sum of $15,000. This court has no ju- 
risdiction in divorce cases, when brought here by appea! 
from the St. Louis court of appeals, to pass upon the ques- 
tion whether the decree granting a divorce is justified by 
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the evidence. § 12, art. 6 of the Constitution. When, 
however, a decree for alimony is also made and a judgment 
rendered for an amount in excess of $2,500, we are author- 
ized by said section, on an appeal from said court, to look 
into the propriety of such decree in respect thereto. 

The decree for alimony in this case being in excess of 
$2,500, the only question to be determined is, whether the 
sum allowed was either unwarranted or excessive. Section 
2179, Revised Statutes, provides that “ when a divorce shall 
be adjudged, the court shall make such order touching the 
alimony and maintenance of the wife * * as 
from the circumstances of the parties and the nature of 
the case shall be reasonable.” Section 2180, provides that 
“upon a decree of divorce in favor of the wife, the court 
may, in its discretion, decree alimony in gross or from year 
to year.” The decree is not, therefore, objectionable because 
the alimony was allowed in gross, nor do we think it open 
to the objection that it is for an excessive amount, c’. »sid- 
ering the circumstances of the parties. It appea.: from 
the evidence that defendant is a well qualified and skillful 
physician, and that during his marriage, except for the 
year preceding the institution of this suit, he derived from 
his practice an annual average of $3,000. It further ap- 
pears that he held, under deeds, property, after deducting 
incumbrances, of the value of about $75,000, and that this 
property came through his wife. Under these circumstancer 
we think the alimony allowed is neither unreasonable nor 
excessive. Judgment affirmed. All concur. 
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O’Bryan v. Kinney, Appellant. 


Common Carrier: BILL oF LADING: EvIpENCE. If a shipper re- 
ceives a bill of lading at the time the shipment is made, and does 
not object to its terms either then or at any time before it is too late 
to reclaim the property, in the absence of fraud or mistake, he is 
bound by it; and it does not matter that he did not read it 
or know its contents. It was his duty to have informed himself. 
In such case evidence of a prior verbal agreement as to the trans- 
portation is inadmissible. 

: PRINCIPAL AND AGENT: EVIDENCE. Statements of the mas- 
ter of a steamboat made after the transaction to which they relate is 
at anend, are not evidence against the owner. 


Appeal from Cooper Circuit Court.—Hox. Gro. W. MILLER, 
Judge. 


REVERSED. 
Draffen « Williams for appellant. 
John Cosgrove for respondent. 


ilenry, J.—Defendant was the owner of the steamboat 
‘vate Kinney, navigating the Missouriand Mississippi rivers, 
and engaged as a common carrier of passengers and freight. 
The petition alleged that on the 20th of August, 1876, 
mMlaintitts, partners in buying and selling cattle, made a 
contract with the defendant to receive on said boat, on the 
29th of August, 1876, 102 head of cattle, 100 at Saline 
City, and two at Old Franklin, and transport them to the 
levee opposite’St. Louis, by daylight of the morning of the 
dist of August, 1876, at $1.75 per head, and that the agree- 
ment to deliver them at East St. Louis at that time was a 
special inducement for plaintiffs to ship them on said boat ; 
that the cattle were received on said boat, 100 at Saline 
City and two at Old Franklin, and were not delivered at 
East St. Louis until ten o’clock September Ist, 1876, and 
that by reason of the delay plaintiffs sustained damages by 
shrinkage in the weight of the cattle, and a decline in the 
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market, in the sum of $850. The answer denied the agree- 
ment stated in the petition; and alleged the contract to 
have been to deliver the cattle without delay, the dangers 
of fire, navigation, explosion, collision, bridges, ete., ex- 
cepted, and averred that the cattle were received and car- 
ried under said contract and delivered without unnecessary 
delay, ete. Plaintiffs had judgment for $650, from which 
defendant has appealed. 

It appears from the evidence that defendant was owner 
and William Young master of the boat, and there was evi- 
denoe tending to prove the verbal agreement with the lat- 
ter, as alleged by plaintifts, to which defendant objected as 
incompetent, but his objection was overruled. 100 head 
of the cattle were received at Saline City, on the Missouri 
river, a few miles above Old Franklin, and two head at 
Old Franklin, opposite Booneville where O’ Bryan resided. 
When the 100 head were received at Saline City, a bill of 
lading was delivered to one Ballard, who delivered the 
eattle, which was as follows: “ Received from W. A. Me- 
Nulty, in apparent good order and condition, on board the 
good steam oat Kate Kinney, the following articles marked 
as below, which are to be delivered, without delay, in like 
good order, (the dangers of navigation, fire, explosion, 
collision, bridges and all known and unknown obstructions 
excepted,) to Irons, Cassidy & Co., at East St. Louis, on 
levee or wharf-boat, he or they paying freight at the rate 
of $1.75 and charges.” On receipt of the two head at Old 
Franklin, a bill of lading for them, similar in all respects, 
except in the number of cattle, was delivered to O'Bryan. 

Such being the facts, was evidence of the oral agree- 
ment admissible? ‘As a general rule, when goods are de- 
I. coMMON can- livered to a carrier for transportation, and a 
ing: evidence. bill of lading or receipt is delivered to the 
shipper, he is bound to examine and ascertain its contents; 
and if he accepts without objection, he is bound by its 
terms, and resort cannot be had to prior parol negotiations 
to vary them.” Germania Fire Ins. Co. v. M.§ C. R. R. 
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Co., 72 N. Y.93; s.¢.,28 Am. Rep. 113. To the same effect 
are Long v. N. Y. Cent. R. R. Co., 50 N. Y. 76; Belger v. 
Dinsmore, 51 N. Y. 166; Steers v. Liverpool, etc., S. S. Co., 
51 N. Y. = Maghee v. C. g A. R. R. Co., 45 N. Y. 514. 
3ut when a complete contract has been made and the goods 
delivered to the carrier, and afterward, while the goods are 
in transitu, a bill of lading is delivered varying in its terms 
from the verbal agreement, the shipper is not bound by the 
terms of the bill of lading, but may stand upon the verbal 
contract. Such was the case of Bostwick v. B. § O. R. R. 
Co., 45 N. Y. 712, relied upon by plaintitts. In the Ger- 
mania Ins.Co. v. M. 4% C. R. R.Co., supra, the distinction was 
drawn between that and Bostwick v. B. ¢ O. R. R. Co., that 
in the latter the shipper was in no condition to object to 
the terms of the bill of lading, and could not have reclaimed 
the goods which were then on the way to their destination. 
Here, O’Bryar, who received the- bill of lading, when the 
two head of cattle were taken on board the boat at Old 
Franklin, was in a condition to object to the terms of the 
bill of lading and reclaim the cattle. That he did not read 
the bill of lading, or know its contents, makes no difter- 
ence. He might have read it, and it was his duty to do 
so, and in the absence of fraud or mistake, “the writing 
must be taken as the sole evidence of the final agreement 
of the parties.” Longv. N. Y. C. R. R. Co., 50 N. Y. 76; 
Snider v. Adams Ev. Co., 63 Mo. 377; Grace v. Adams, 100 
Mass. 507; s. ¢., 1 Am. Rep. 131; Belger v. Dinsmore, 51 
N. Y. 166; s. ¢., 10 Am. Rep. 575. 

On the trial of the cause, plaintitis, over defendant’s 
objections, were permitted to prove certain statements 
2 ——  prineipal made by Young, after the transaction was 
dence. at an end. If admissible, they bad an im- 
portant bearing on the case, but they were wholly inadmis- 
sible. This question is fully discussed in McDermott v. H. 
§ St. Jo. R. R. Co., 73 Mo. 516. <A reference to that case, 
as decisive of this question, is all that we deem necessary. 

Nor is it necessary, in the view we have taken of the 
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first question herein considered, to decide whether evidencx 
offered by defendant was admissible to show that time con- 
tracts were never made by masters of steamboats navigat- 
ing the Missouri river, and that this was well understood by 
the shipping public. It was intended to show that if Young 
made the contract alleged, he had exceeded his authority, 
and defendant was not bound by it. If the bill of lading 
is the sole evidence of the contract, in the absence of fraud 
and mistake, and neither was alleged nor proved, then it 
is wholly immaterial whether there was a verbal contract 
ornot. The judgment is reversed and the cause remanded. 
All concur. 


THe State V. PHELPs, Appellant. 
P} 


Confessions as Evidence. A confession not induced by promises 
or threats is admissible in evidence, notwithstanding it was obtained 
by artifice practiced upon the prisoner by the officer having him in 
charge, and, when properly corroborated will sustain a conviction. 
Practice, Criminal: 1nstructioxs. In criminal cases there is no 
express statutory requirement that the jury shall take the instrue- 
tions to their room ; and, ifthere were, in a case as plain as this the 
refusal by the trial court to allow them to do so would not justify 
a reversal. 


Appeal from Saline Cireuit Court.—Hon. Joun E. Rywanp, 
Judge. 


AFFIRMED. 


The testimony showed that the body of the deceased 
was found on Saturday night, the 23rd day of April, 1881, 
about 300 yards from the house occupied by Charles L. 
Wood and family; that Wood and defendant were together 
at the house on that night; that deceased was heard by 
them calling cows; that shortly afterward, Wood went 
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into another room leaving one of his children with detend- 
ant; that, a few minutes afterward, the child came in and 
said defendant had gone to the stable; that a few minutes 
after that, defendant came back and inquired where deceased 
was, and then, at the instance of defendant, he and Wood 
went to look for deceased and found him dead at the place 
mentioned ; that, on the next day, from a point about forty 
yards from the place where the body was found, tracks, 
about six feet apart, were found leading to and from the 
house; that defendant’s boots worn by him on Saturday, 
together with the nails in the boots, corresponded exactly 
with the tracks; that there were three wounds on deceased, 
one on each side, and one on the back of the head; that 
after his arrest defeudant said to the sheriff that he had 
killed deceased and had taken his money, and if the sheriff 
would take him down to the farm, he would get the money ; 
that the defendant did recover the money he claimed to 
have taken, from the spot where he said he had plowed it 
under; that deceased had received $100 on the day he was 
killed; that before defendant made any confession of the 
killing, he was told by the officers having him in custody 
that he had been tracked to and from the point where de- 
ceased had been killed; that he had been seen running 
across the field that night; that the evidence was straight 
against him, and that there were but two penalties for such 


mm O¥ 


an offense, the gallows or the State prison ; that defendant 
was prevented from talking with the counsel he had con- 
ditionally employed ; that he was told the girl to whom he 
was engaged had “ gone back upon him,” and an engage- 
ment ring which he had given was then returned to him 
ior the purpose of discovering the effect which it would 
produce; and that he was in a state of great excitement: 


W. Hl. Letcher, Samuel Davis, Leslie Orear and C. M, 
Hawley for appellant. 


D. H. McIntyre, Attorney General, for the State. 
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SuEeRwoop, C. J.—The defendant was indicted for the 
murder of Elijah Keyton. On trial had, he was convicted, 
and now appeals here. The testimony upon which he was 
convicted consisted in a great degree of extrajudicial con- 
fessions, both oral and written. The latter is as follows: 
State oF Missouri, ) __ 
County of Saline, ; 

I, John A. Phelps, do voluntarily make this, a full and 
complete statement in regard to the killing and murder of 
Elijah Keyton in Saline county, Missouri, on Saturday 
evening, April 23rd, 1881. I was born in Adair county, 
Missouri, eight miles southeast of Kirksville. My parents 
are both dead. My mother died in June, 1874. My father 
died on the 5th of April, 1878. I lived in Adair county 
until I was four years old. [went with my parents to 
Cedar cou ty, Missouri, and lived there until I was sixteen 
years old. I went back to Adair county and lived there 
one year. I came to Saline county, and will have been 
here four years next September. Twas born on the 14th 
day of September, 1859. I commenced work for Mr. Key- 
ton March 8th, 1880, on his farm in Saline county, near 
Arrow Rock. I worked for him up to September 27th, 
1880. I then went to work for John Durrett, and worked 
for him until January 24th, 1881 Ithen went to work 
for Mr. Keyton again. Mr. Keyton said he could not get 
a hand up at his farm near Herndon (four miles southwest), 
and took me with him. This was on the 18th of the 
month we went out there. I drove the wagon and he rode 
horseback. I drove two bay horses. We got to the farm 
about half past seven o’clock in the evening. On the next 
day, Tuesday, we went to hauling posts. Mr. Keyton, 
myself and Charles Wood hauled the posts. Mr. Keyton 
put on thirty-seven posts, and I put forty-seven on my 
wagon— Wood put on fifty. My team could not pull the 
load up the hill, and I went to make a short turn and broke 
the wagon. Mr. Keyton hauled all his poste home, and 
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Wood threw all his off but thirty-seven. I went home 
without any load. When I got home Mrs. Wood asked 
why I did not bring a load of posts. I told her I broke 
my wagon and could not fetch them. Mr. Keyton said: 
“ Yes, the helled fool went that far to break a wagon down 
this morning.” I said: “ Yes, sir, and I done it, too.” 
i went after the team, and Mr. Keyton said: “ You’ve 
got no team to haul posts.” After he hitched his team up 
he showed me where he wanted me to work. He put me 
to digging post holes and setting posts. I set posts until 
Thursday night. Friday morning he put me to flattening 
pickets, and Saturday he had Mr. Wood and myself to put 
the pickets in the wire. Mr. Keyton came out about eleven 
o’clock where we were at work. He asked us what was 
the reason we had not gotten any farther in putting in the 
pickets. Mr. Wood told him we had never made any fence 
of that kind, and Mr. Wood asked him if he thought we 
had not done enough? Mr. Keyton said: “No, I think 
I could have gotten along faster.” Mr. Wood told him if 
he (Keyton) was not satistied with his work, to say so, and 
he would quit. Mr. Keyton then went to putting in pick- 
ets, aud I twisted the wire for him. When he would go 
to put ina picket I would have the wire twisted, and he 
would say: “Be dods, I want that wire twisted, and not 
be standing there doing nothing.” He put in twenty-tive 
or thirty pickets, and said he would count how many they 
put in yesterday, and see if we had put in as many as they 
did. Mr. Keyton then left and went to Brownsville. After 
he left, Mr. Wood said he would take a club and knock 
his brains out. I just said to him: “Mr. Wood, you 
have not got nerve enough to do that.” I just told Wood 
if he would say nothing about it that I would knock Mr. 
Keyton in the head. Mr. Wood said: “I wish you would; 
I have threatened to do it myself.” Mr. Wood said if I 
would knock Mr. Keyton in the head, that we would bury 
him, and tell his family and others that inquired about 
him that he (Keyton) had gone southwest. This was 





132 SUPREME COURT OF MISSOURI, 








The State v. Phelps. 


Charley L. Wood I have been speaking of. Wood then 
said: “TI will tell you a better plan than that.” I asked 
him what it was. Wood said, we will get him to go and 
watch the oats stack, and when we got him to the straw 
atack we would kill him and put him in the straw stack, 
and set fire to itand burn himup. This conversation took 
place while we were at work. We both went to the house 
together about seven o’clock Saturday evening, April 23rd, 
1881. I stopped at the stabie to feed, and Mr. Wood went 
to the mule lot. Mr. Wood returned from the mule lot 
about half past seven o’clock, and Mr. Wood said: “John, 
I want to have a talk with you,” and we went to the granary 
out in the yard, and Mr. Wood said: “John, you can go 
and get that axe; Mr. Keyton has gone to the far part of 
the pasture, and you can go up there to the mule lot, and 
when he comes along, you step up behind him and knock 
him in the head.” I went down to the barn and got the 
axe, and went around up the hollow north of the house on 
the outside of the fence, until I got within about 100 yards 
of the northeast corner of the wheat field, in which the 
house is situated. In crossing this hollow going up I 
jumped the ravine. I then crossed over this fence and 
went through the gate where Mr. Keyton was found dead 
—the gate into the pasture east of the house. I saw Mr. 
Keyton coming, and I got inside of the mule lot south of 
the gate, and when Mr. Keyton came along I stepped out 
behind him, and when he got close to the gate I struck him 
on the right temple with the axe, and the lick knocked 
him down to the ground. He never made any noise of 
any kind. Ithen took his pocket books, both of them, 
out of his pocket. He had them in his left breeches pocket. 
I then took the money out of them and put it in my 
pocket. I then scattered the papers around his side. I 
noticed him making a little noise, like he was groaning or 
trying to get his breath. I then struck him on the left 
temple with the axe. I then started away, and thought 
he might not be dead, so I went back and struck him on 
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the top of the head with the back part of theaxe. IL then 
went through the gate and struck across the corner of the 
wheat field, and climbed the fence about the same place as 
I did going up, as near asI can recollect. I went around 
back to the barn and left the axe at the barn. Ithen went 
to the house and asked Mr. Wood if Mr. Keyton had come 
back. He said he had not. I told Mr. Wood to come to 
mea minute. He put the child out of his arms and came. 
I told him I had killed Mr. Keyton. Wood said: “ Let 
us go to the barn, John, and get the axe you left down 
there.” As we were going to the barn, Mr. Wood said: 
“Let us take him to the straw stack and burn him up.” 
I told him I could not do that. I told him when we went 
back to the house we would call him. I went to the door 
and called Mr. Keyton. I asked Wood to let us go and 
see about him. Wood said: ‘ We will tell them that 
Keyton had gone to watch his oats, and they will think 
that old Kinnikin killed him.” When we got there, Wood 
hallooed out, “ Lord, there he lies dead!” This was while 
we were on the inside of the gate, next to the house. Mr. 
Wood went in and shook Mr. Keyton, putting his hand 
on his back, and calling him Uncle ’Lijah. I picked the 
papers up, and while I was picking them up asked Mr. 
Wood whether I must do it or not. Hesays: “Yes, I'll 
swear [ saw you pick them up.” We then ran back to the 
house right down the road. When we got to the house I 
hallooed to Mrs. Wood, and told her that some one had 
killed and robbed Mr. Keyton. Mrs. Wood just remarked: 
“That was old Kinnikin.” She said: “That was what I 
expected when you all went up there.” Charles came in 
and said: “ Yes, I thought that old Kinnikin would kill 
him when he went up there.” (I mean by Charles that it 
was Charley Wood.) I said: “Charley, I will go down 
and tell the folks at home.” Ile says: “Go by and tell 
Joe Cowie and his father to come over.” I told him that 
as soon as Joe Cowic came over, to send Jim Wood word. 
I told Charley that as I went through Herndon I would 
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tell the people there. Charley told me before I started 
that he wouid tell that Mr. Keyton went to watch his oats 
and was robbed. I said yes, tell them that he was killed. 
[said to Wood: “Don’t you tell anything I have said.” 
Wood said: “No, I would rather give my right arm away 
than to tell it on you, for lam glad you did it.” I then 
went on over to the home farm and told his folks. I did 
not go back with the family, but changed my clothes and 
put on my Sunday clothes. Mrs. Keyton, Miss Martha 
Keyton, Miss Naney Keyton and Jim Parks left about one 
o’clock Sunday morning to go to the place where Mr. Key- 
ton was killed. I staid there until four o’clock, and got 
my horse and went back there by myself. I took the 
money back with me in my pants pocket on Sunday morn- 
ing. I got out there about twenty minutes before eight 
o'clock. When I got there Charles Wood called to me 
and said he wanted to see me. He was down between the 
house and barn unhitching the team. I asked him what 
he wanted, and he said: “Go into the barn.” WhenI 
got to the barn I asked Wood whether they had suspicioned 
any one ornot. He said: “ Yes, they have suspicioned 
old Kinnikin.” Hesaid: “ Jolin, don’t say another word 
about it, and don’t whisper it to any one.” Ilesaid: “I’m 
as deep in itas you are, and if they find it out on us they'll 
hang us both.” This was said in a whisper. I then went 
back to the home place east of Marshall. When I got 
down there they had the grave dug. I told them they 
would not be there to bury him before the next day. They 
came down on Sunday night, and got there about eleven 
o'clock. When Mr. Cason came down on Monday, I was 
at the grave and had the money in my pocket, and I went 
down in the cellar and put the money under some straw. 
As I was going down toward the cellar I called Charley 
Wood and told him I wanted to see hima minute. He 
said: “T’ll be down directly.” When he came down [ told 
him that was Mr. Cason and Sail Aulgur; that they had 
come down to find out something. He said: “John, tell 
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the same tale every time, and dun't change it any, or they 
will take us up on suspicion.” On Tuesday Charley Wood 
went back to the farm where Mr. Keyton was killed, and 
when he came home I met him at the gear house about 
half past nine that night, and he said: “ Let us not say 
anything about that, nor whisper it to any one.” I told 
him no, not to say anything about it; that I did not think 
they would suspicion us at all. He said: “John, I don’t 
believe you did that.” I told him I did, and how I did it. 
He says: “From what I swore, if they find it out, they 
will do as much with me as they would with you.” He 
says: “I don’t think you were gone long enough to have 
done that.” He says: “They don’t think it was done 
with an axe, but they think it was done with a club.” On 
Wednesday I was plowing in the field, and when I saw 
Cason approaching [took the money out of my pocket 
and threw it in the furrow and plowed it under. I first 
counted the money Saturday night at James Parks’, up- 
stairs; [ was by myself; he had gone after his horse to go 
with the family. There was $87.65. When Mr. Cason 
and Mr. Aulgur went with me to-day to the place, I went 
and kicked the money up, and Mr. Cason picked it up and 
now has itin his possession. It had been in my mind 
three weeks before to kill old man Keyton, but I never 
made up my mind fully to do it until [ went over on Black- 
water. It had been suggested to me to kill him. 

This statement is freely and voluntarily made by me, 
this 29th day of April, 1881. 

Joun A. PHELPs. 

Signed in the presence of: 

Dean D. Dvaerys, 

Joun R. Cason, 

Sart C. AULGUR. 


I, 


It will be observed that the written confession is very 
particular in all its details respecting the commission of 
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the murder, and of many occurrences subsequent to that 
event. The more formal confession, though more in de- 
tail, is not materially variant from the prior verbal confes- 
sion. It is strenuously insisted by counsel for defendant 
that neither confession should have been admitted in evi- 
dence. Weare not of this opinion. At the last term of 
this court in the State v. Patterson, 73 Mo. 695, we had oe- 
casion to examine the authorities quite extensively relative 
to the question of the admissibility of confessions. It is 
unnecessary that we go over the same ground again. In 
this case, as in that, neither threats nor promises were em- 
ployed to extort a confession; no inducements were held 
out to the prisoner to flatter his hopes or to arouse his fears. 
In this case, as in that also, the testimony of witnesses, 
and the circumstantial evidence are wonderfully coincident 
with the details of the confession; as to the money of the 
deceased being in the defendant’s possession; as to the 
number and character of the wounds inflicted; as tothe in- 
strument with which those wounds were given; as to the 
tracks made in the field being fitted exactly by defendant’s 
boots, and as to the other incidents immediately attendant 
on the killing; thus corroborating that confession as fully 
as could be desired. As the substance of the evidence will 
accompany this opinion, it is not deemed necessary to do 
more than to refer to the testimony in this general way. 
There is one particular, however, wherein this case 
differs from Patterson’s case, and that is, here the officers in 
charge of the prisoner asked questions and used artifice, 
cunning, falsehood and deception to cbtain a disclosure 
from the prisoner. But no law is better settled than that 
such practices will not render inadmissible a confession ob- 
tained by such means. State v. Jones, 54 Mo. 478, and cases 
cited ; State v. Staley, 14 Minn. 105, (loc. cit. 113 ;) People v. 
Wentz, 37 N. Y. 303; King v. State, 40 Ala. 314; People 
v. McMahon, 15 N. Y. 391. In cases of this sort, “ The 
real question, (as said by Keating, J., in Reg. v. Reason, 12 
Cox Cr. Cases 228,) is, whether there has been any threat 
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or promise of such a nature that the prisoner would be 
likely to tell an untruth from fear of the threat, or hope 
of profit from the promise.” The many points of agree- 
ment between the matters confessed and those established 
aliunde wholly forbid the idea that the prisoner falsely 
accused himself of that whereof he was innocent. 


If. 


Relative to the instructions it is enough to say that all 
the instructions asked on defendant’s part were given, and 
that the 5th and 6th instructions given on behalf of the 
State, fully and correctly define the offense of which the 
defendant stands convicted; and that the others, if incor- 
rect, were harmlessly so, and could not have worked the 
defendant any hurt. Patterson’s case, ubi, supra. 


ITT. 


If any error was committed by the court in reference 
to a question propounded to Chas. L.Wood, it was a harm- 
less error, and could not possibly affect the result one way 
or the other. 

IV. 

The same may be said respecting the taking of the 
instructions by the jury, when retiring to consider of their 
verdict. The statute does not in criminal cases, as it does 
in civil, expressly require that the jury take the instrue- 
tions with them to their room; (R. 8., $$ 3655, 1906, 1907, 
1920 ;) if it did, the refusal by the court in a case so plain 
as this record presents, should not be permitted to work a 
reversal of the judgment. As to the case of the State v. 
Tompkins, 71 Mo. 613, it merely decides that it was not an 
error, that it was in the discretion of the court to permit 
the jury in a criminal case to take the instructions with 
them when they retired. 

Finding no substantial error in the record, we affirm 
the judgment, and order that the sentence pronounced be 
carried into execution. All concur. 
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Forney et al., Appellants, v. ADAMS. 


Partnership Property: TRANSFER FOR PRIVATE DEBT OF PARTNER. 
If a partner transier goods of the firm in payment of his private 
debt, without the consent of his co-parmer, the tirm may treat the 
transaction as a sale by the firm and recover their value from any 
one receiving them with knowledge of their true ownership. 
Custom: PARTNERSHIP. A custom on the part of the several 
members of a firm that when a member was indebted his account 
would be taken in and ena ged against him on the books of the 
firm; Held, not toauthorize one of the partners to dispose of goods 
of the firm in payment of his private debt. 


Appeal from Moberly Court of Common Pleas.—Hon. G. H. 
Burckuartt, Judge. 


REVERSED. 


0. T. Rouse and W. J. Hollis for appellant, cited 56 
Mo. 558; Flanagan v. Alexander, 50 Mo. 50; 59 Mo. 258; 


Rogers v. Batchelor, 12 Pet. 221; Caldwell v. Scott, 54 N. 
H. 414; Todd v. Lorah, 75 Pa. St. 155; Stegall v. Coney, 49 
Miss. 761. 


Martin & Priest for respondent. 


Hoven, J.—This is a suit for the value of certain to- 
bacco and cigars alleged to have been sold by plaintitls to 
defendant. There was evidence tending to show that 
Forney, one of the firm of Forney, Elliott & Co., plaintiffs 
herein, was indebted to one Tissue, and that he disposed 
of the tobacco and cigars in question, being the property 
of the firm, to Tissue, in payment of his private debt ; that 
Tissue was indebted to the defendant, Adams, and that he 
transferred said tobacco and cigars to Adams in payment 
of his debt to him, and that Adams knew at the time he 
agreed to receive the tobacco from Tissue, that it was the 
property of the firm of Forney, Elliott & Co., and had 
been transferred to Tissue by Forney in payment of his 
individual debt to Tissue. The plaintiffs requested the 
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court to instruct the jury that if they found the foregoing 
facts to be true, the defendant was liable for the vaiue of 
the tobacco and cigars, and the court refused so to instruct. 
This was error. Ackley v. Staehlin, 56 Mo. 558; Price v. 
Hunt, 59 Mo. 258. There was no testimony tending to 
show consent on the part of the other members of the firm 
to the disposition made by Forney of the firm property. 
The defendant introduced evidence, against the objec- 
tions of the plaintifis, tending to show a custom on the 
part of the several members of the firm to deal as individ- 
uals with the customers of the firm, and that under such 
custom “ when a member was indebted, his account would 
be taken in and charged against him on the books of the 
firm.” Conceding that evidence of such a custom was 
admissible, which it is unnecessary now to decide, the cus- 
tom sought to be proved was not broad enough to cover 
the transactiou in question, nor does it appear that the 
transaction itself was had by either Tissue or Adams in 


reliance upon any such custom. Lawson on Customs, § 
150. The judgment will be reversed and the cause re- 
manded. The other judges concur. 


Stus v. Frevp, Appellant. 


Fences: DIVISION FENCES: CONNECTING FENCES: REMOVAL! NOTICE RE- 
quirep. A fence not built upon the boundary line between adjoin- 
ing proprietors is nota division fence within the meaning of the 
statute, (Wag. Stat., p. 633.) It may, therefore, be removed by its 
owner without giving the six months’ notice required by the statute; 
but if he have given his neighbor leave to connect with it, he can- 
not remove it without giving reasonable notice so as to enable his 
neighbor to protect his premises. Explaining Jeffries v. Burgin, 57 
Mo. 327. 
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Appeal from Audrain Cireuit Court.—Hon. G. Porter 
Judge. 


REVERSED. 


The following diagram represents the plaintiff’s and 
defendant’s lands and the fences in question in the case: 


e 





Plaintiff’s Land 








a represents the dividing line between the lands of 
plaintiff and defendant; ed e represents defendant’s fence; 
fg represents plaintiff’s tence; d g represents the connect- 
ing fence. 


D. H. McIntyre and F. M. Brown for appellant. 
Belch § Silver for respondent. 


Henry, J.—Plaintiff and defendant were occupants of 
adjoining tracts of land, each claiming to own the land in 
his possession, and, for the present purpose, the latter fact 
may be conceded. The defendant’s land was inclosed by 
a fence, the south line of which stood twenty feet north of 
the south line of his land. Plaintiff’s fence was on or near 
the north line of his land, and was joined to defendant’s 
by a short string of fence, running north from his own. 
This connection was made by agreement, it is alleged, be- 
tween former owners. The defendant removed his fence 
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without giving six months’ notice to plaintiff of his inten- 
tion to do so, and the latter commenced this action to 
recover damages, which, he alleges, he sustained in conse- 
quence thereof. He had a judgment from which defend- 
ant has appealed. 

The fence removed was not a division fence, under the 
statute, (Wag. Stat., 633,) and its provisions have no appli- 
eation to the case. Jefries v. Burgin, 57 Mo. 327, so far 
from sustaining respondent’s position, is an authority to 
the contrary. There is some ambiguity in the language of 
the learned judge who delivered the opinion in that case, 
and the syllabus is calculated to mislead, but on a careful 
perusal of the opinion it will be found that the court did 
not hold that a fence built by one on his own land, could 
become a division fence under the statute. The concluding 
sentence of that opinion is as follows: “Under the act of 
1869, a fence built on the line separating adjoining pro- 
prietors, may become a permanent fixture, by complying 
with the terms of the statute, and could only be removed 
as provided in that act. But as that statute does not apply 
to fences not built on the boundary line, the plaintiff had 
no standing to maintain this suit.” The license given in 
such a case by one to another to connect with his fence, is 
revocable, and one who without notice of the license, pur- 
chases the tract from him who gave it, is not bound by it. 
Hour v. Seat, 26 Mo. 179. A party who has consented to 
such connection cannot sever it by arbitrarily removing his 
fence without any previous notice to the occupant of the 
adjoining land, but must give him reasonable notice of his 
purpose, so that the other may protect his premises. In 
this case the court below proceeded upon the theory that 
defendart’s was a statutory division fence, and instructed 
the jury that he could not remove it, until after six months’ 
notice to the adjoining occupant. This was such an error 
as leads to a reversal of the judgment. It is, therefore, re- 
versed and the cause remanded. All concur. 
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ALEXANDER V. CAMPBELL, Appellant. 


— 


Ejectment: pixapinc. In an action of ejectment between per- 
sons who are not co-tenants, it is not necessary for the plaintiff to 
allege in his petition an entry or ouster by the defendant. The only 
substantive facts required to be alleged are that, at the commence- 
ment of the action, defendant was in possession of the property 
sought to be recovered, and that plaintiff, at that time, was legally 
entitled to the possession of the same. 

2. ———: POSSESSION AS A BASIS OF RECOVERY. Plaintiff in ejectment, 
to maintain his action, relied upon possession in his grantor, but 
failed to show that such possession had continued long enough to 
confer title under the statute of limitations, or that it was prior to 
that of defendant, the dace of whose encry was not shown, or that 
it was taken and held undera claim of right, or that it was not 
abandoned. Held, insufficient. Something more than a mere naked 
prior possession is necessary as a basis for an action of ejectment. 

8. Deed: recirats as EvipeNce. Asagainsta stranger, the recitals in 
a deed executed by a trustee acting under a power QQuiained in a 
deed of trust, are no evidence of the facts recited. ” 

: TRANSCRIBED RECORDS AT KANSAS CITY. A statute, (Sess. 
Acts 1873, p. 136,) enacted that properly certified copies from tran- 
scribed records of deeds, originally recorded at Independence, kept 
at the recorder’s office in Kansas City, should have the same force 
and effect as copies of the original records. A book purporting to 
contain such transcribed records having been received in evidence 
without proof that it came from the proper custody or that it was 
what it purported to be; Held, that there was error. 








5. : COLOR OF TITLE: POWER OF ATTORNEY. A deed purporting 
to be executed by an attorney in fact, may be received as color of 
title, without the power of attorney being produced. 


Appeal from Jackson Circuit Court——Hon. 8. H. Woopson, 
Judge. 





REVERSED. 


Ejectment for lots in Kansas City. Plaintiff gave in 
evidence a deed of trust from Jay Adams, dated March 
24th, 1871, conveying the lots in dispute to R. W. Stover, 
to secure Geo. W. Tew in a $1,400 note of even date, and 
also a trustee’s deed conveying the same property, dated 
September 3rd, 1875, executed by C. B. L. Boothe, sheriff 
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of Jackson county, to plaintiff, which deed recited the 
death of Stover, the original trustee, and a sale by the 
sheriff under said deed of trust and in virtue of the power 
thereby conferred upon him in case of the death of the 
said original trustee. A witness testified that Jay Adams 
lived on the property in 1869 and 1870, and, he believed, in 
1871, and that Adams had built the house on said property. 
To show that Adams went into possession under claim or 
color of title, plaintiff next read in evidence what pur- 
ported to be a copy of a deed to said lots, from a book 
purporting to contain copies of deeds originally recorded 
at Independence, said deeds purporting to be made by 
Josiah B. Allen and wife, by E. fl. Allen, their attorney 
in fact, dated March 16th, 1870. Plaintiff then read a 
deed, dated October 30th, 1866, purporting to be made by 
Thomas M. Hite and wife, by H. I. King, their attorney 
in fact, to Josiah Bb. Allen. The powers of attorney, it 
any, under which these deeds were made, were not read in 
evidence, and the deeds were objected to on this ground. 


J. B. F. Cates for appellant. 
Dunlap « Freeman for respondent. 


SureRwoop, C. J.—The petition states that on the 27th 
day of October, 1875, the plaintiff was lawfully entitled to 
the possession of the following described premises, to-wit : 
Lots 9 and 10, in block 3, King & Bouton’s addition to the 
City of Kansas, Jackson county, Missouri, and that being 
so entitled to the possession, the defendant afterward, on 
the 30th day of October, 1875, being in possession of said 
premises, did unlawfully withhold and does yet unlawfully 
withhold the possession of said property from the plaintiff. 
The answer denies every allegation of the petition. 


a 


It is insisted that plaintitf’s action 1s not ejectment, 
but unlawful detainer. The statute respecting the former 
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action states that: “It shall be sifflicient for the plaintiff 
to aver in the petition that on some day therein to be spec- 
ified, he was entitled to the possession of the premises, 
describing them, and being so entitled to the possession 
thereof, that the defendant, afterward, on some day to be 
stated, entered into such premises and unlawfully with- 
holds from the plaintiff the possession thereof,” etc., ete. 
R. 8. 1879, § 2245. The next succeeding section of the 
statute, ($ 2246,) provides that: “All pleadings and pro- 
ceedings in this action shall be conducted as in other civil 
actions, except where it is hereinafter otherwise prescribed.” 
The general provisions respecting a petition, are that it 
shall contain “a plain and concise statement of the facts 
constituting a cause of action, without unnecessary repe- 
tition.” R.S., $3511. Facts are required to be stated, not 
the legal effect of those facts. It is not necessary under 
the code to state “ a cause of action,’ ’ but only “* facts suffi- 
cient to constitute a cause of action.” Furley v. Railroad, 
72 Mo. 338. Another section of the code provides: “ No 
allegation shall be made in a pleading which the law does 
not require to be proved, and only the substantive facts 
necessary to constitute the cause of action * * 
shall be stated.” § 3527. Recurring to the chapter enti- 
tled ejectment, we find that an action for the recovery of 
the possession of premises, may be maintained “in all cases 
where the plaintiff is legally entitled to the possession 
thereof.” § 2240. And on looking to another section of 
the same chapter, we find that: “ To entitle the plaintiff 
to recover, it shall be sufficient for him to show that, at 
the time of the commencement of the action, the defend- 
ant was in possession of the premises claimed, and that the 
plaintif® had such a right to the possession thereof as is 
declared by this chapter to be sufficient to maintain the 
action.” § 2247. 

Now, if we consider, as we must, all the sections I 
have quoted in connection with each cther, it would seem 
unnecessary, nay, forbidden, to ullege that which “ the law 
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does not require to be proved;” and that an entry by « 
defendant is not necessary ; is not one of the “substantive 
facts,” necessary for the plaintiff to prove, as shown by the 
section last quote]. The only “substantive facts” requisite 
under that section to be proved, are: Ist, The defendant 
in possession at the commencement of the action; 2nd, 
The plaintiff legally entitled to such possession. And the 
statute we are considering seems to make a distinction be- 
tween an ordinary action of ejectment, one between stran- 
gers, and one between co-tenants; for, in the latter case, 
section 2248 provides: “ The plaintiff shall also be required 
to show on the trial the defendant actually ousted him, or 
did some act amounting toa total denial of his right as 
such co-tenant.” Moreover, the code requires that: In 
the construction of a pleading, for the purpose of deter- 
mining its effect, its allegations shall be liberally construed, 
with a view to substantial justice between the parties,” (R. 
S., § 3546,) and we are commanded to disregard any error 
not *‘ materially affecting the merits of the action.” Ib., 
$ 38775; Gurth v. Caldwell, 72 Mo. 622. Here, the defend- 
ant, according to the theory of the petition, had not made 
an entry on the premises with a view to oust the plaintiff, 
but was lawfully in possession, and afterward did unlaw- 
fully withhold the premises from the plaintiff. The petition 
appears to state “facts sufficient to constitute a cause of 
action,” the “ substantive facts ;’ and we must hold it suf- 
ficient, though we can by no means commend it as a model 
of good pleading. 

Defendant in support of his position cites Watson v. 
Zimmerman, 6 Cal. 46, where it is held that a plaintiff 
must “allege and prove an actual ouster.” That case re- 
fers to Payne v. Treadwell, 5 Cal. 310, but the latter case 
seems to be based on a statute essentially ditierent from 
our own; because our statute, as already seen, distinetly 
permits the use of the expression “ unlawfully withholds.” 
And it is to be further observed that section 2245 does not 
require that the petition shall state certain facts, but it says 


10-74 
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“it shall be sufficient,” if it does. The case of Ensign v. Sher- 
man, 13 How. Pr. 85, also cited by defendant, is based upon 
a statute from which ours was probably derived, but has 
been expressly repudiated and overruled, (Znsign v. Sher- 
man, 14 How. Pr.439 ;) and a complaint substantially similar 
to the present petition, held sufficient. To the same effect 
see People v. Mayor, etc., 28 Barb. 220; Walter v. Lockwood, 
23 Barb. 228; Sanders v. Leavy, 16 How. Pr. 308, 312; 


People v. Mayor, etc., 17 How. Pr. 56; s. c., 8 Abb. Pr. 7. 
IT. 


Notwithstanding we hold the petition sufficient, we 
must reverse the judgment for the following reasons: It 
was not shown that Jay Adams had occupied the premises 
for a sufficient length of time to give him a title by reason 
of the operation of the statute of limitations; nor that his 
possession was prior to that of defendant ; nor that his pos- 
session, even though short of the statutory bar, was taken 
and held under a claim of right; nor but what he had 
abandoned that possession. Something more than a mere 
naked prior possession is necessary as a basis for an action of 
ejectment. Bledsoe v. Simms, 538 Mo. 305; Crockett v. Mor- 
rison, 11 Mo. 3; and furthermore: 

ITI. 

The deed made by the sheriff, Boothe, was improperly 
admitted in evidence against defendant. The recitals of 
that deed may be prima facie evidence as between the par- 
ties to the deed and those holding under them, their privies 
in estate, because so the deed of trust made by Jay Adams 
to Stover, the original trustee, provided. Curter v. Abshire, 
48 Mo. 300; Neilson v. Chariton Co., 60 Mo. 386; Vail. v. 
Jacobs, 62 Mo. 130. But the defendant, so far as the rec- 
ord shows, is an utter stranger to that deed, and could not, 
of consequence, be bound by any of the recitals contained 
in the deed from Boothe to plaintiff. 

Even if it be admitted that all that deed recites is 
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true, how does that affect the defendant? It nowhere ap- 
pears that he holds from or claims under Jay Adams, either 
as tenant or otherwise. How, then, can such deed possess 
any relevancy as to defendant? It possesses none. 

[V. 

We may assume that the act of March 23rd, 1873, ac- 
complished all that plaintiff claims for it, and still error 
was committed in admitting in evidence “a large book 
entitled Reeords 75, 76 A, No. 33.” No one testified 
that this book czme from the proper custody, nor that it 
was what it purported to be. 

If any preliminary objections as to the introduction of 
the boek in evidence had been obviated, there would have 
been no objection to the copy of the deed being read, not- 
withstanding the power of attorney to execute the deed 
did not appear. The deed might still have been offered in 
evidence as tending to support the theory that Adams went 
on the premises under a claim and color of right. Hamil- 
ton v. Boggess, 63 Mo, 233, and cases cited; Rannels v. Ran- 
nels, 52 who. 108; IZughes v. Isracl, 73 Mo. 538. And it 
was only fcr the purpose of showing color of title in Ad- 
ams, that che copy of the deed was offered in evidence. 

There are other errors to which we might advert, but 
as they may not occur again, we forbear, reverse the judg- 
ment and remand the cause. All concur. 


Triag v. Tur St. Louts, Kansas Crry & NortuEern Ratiway 
Company, Appellant. 


1. Action by Passenger against Carrier: EXCESSIVE JUDGMENT. 
In an action by a female passenger against a railroad company for 
carrying her beyond her station, plaintiff had judgment for $1,000. 
There was no circumstance of malice, insult, wantonness, violence, 
oppression or inhumanity practiced by the company’s servants 
toward plaintiff, but on the contrary, their conduct was polite and 
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considerate. Held, that the jp-dgment was excessive in amount and 
must, for that reason, be reversed. 

2. ——: MEASURE OF DAMAGES. A passenger on a railroad train who 
is car ie bevond her station, by the negligence of the company, 
but vi_aout any circumstances of aggravation, and without receiv- 
ing any personal injury, may recover compensation for the incon- 
venience, loss of time, labor and expense of traveling back, but not 
for anxiety and suspense of mind suffered in consequence of the 
delay, nor the effects upon her health, nor the danger to which she 
was exposed in consequence of the train being stopped at her station 
an insutlicient length of time to enable her to get off. 


Appeal from Ray Circuit Court.—Hon. Gro. W. Dunn, 
Judge. 


REVERSED. 
Wells H. Blodgett for appellant. 


Such damages as result from getting wet, catching 
cold or being made sick, are too remote to be allowed in 
an action on contract like this. J/obbs v. R’y Co., L. R., 10 
Q. B. 111; P. P. Car Co. v. Barker, 4 Col. 344; s. ¢., 84 
Am. Rep. 89; Francis e. Transfer Co.,5 Mo. App. 7. Anx- 
iety and suspense of mind, effects upon her health, and 
danger from train being stopped an insufliciert time, are 
not elements of damage, not being connected with any 
bodily injury, (Canning v. Williamstown, 1 Cush. 451; Pierce 
Am. R. R. Law, 494; Indianapolis, etc., R. R. Co. v. Staples, 
62 Ill. 813, 821; Johnson v. Wells, 6 Nev. 224; s. ¢., 3 Am. 
Rep. 245;) or with any circumstances of malice, insult or 
inhumanity. Indianapolis, etc., R'y Co. v. Birney, 71 Ill. 
391. Plaintiff was entitled only to compensation for time 
lost and expense incurred in returning to her station. 
Walsh v. Ry Co., 42 Wis. 23; s. ¢, 24 Am. Rep. 376; 
Hamlin v. Ry Co., 1 Hurlst. & N. 408; 31 Mo. 243; 71 II. 
391. The verdict is excessive. The case has in it no feat- 
ure which is even suggestive of wanton, willful, malicious 
or intentional misconduct on the part of the defendant or 
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its servants. Aansas City, elc., R. R. Co. v. Campbell, 62 
Mo. 585; Aennedy v. R. R. Co., 36 Mo. 351. 


James W. Black, Joseph EF. Black and James L. Farris 
for respondent. 


The amount of damages is not excessive, and the weight 
of evidence supporting the allegations of the petition and 
the issues presented, clearly shows that the jury were not 
influenced by prejudice or induced by fraud, or any other 
improper motive, to render the verdict returned by them. 
Graham v. R. R. Co., 66 Mo. 536; Kennedy v. R. R. Co., 36 
Mo. 351 ; Stoneseife r v. Sheble, 31 Mo. 243; Steinberg v.G the 
hardt, 41 Mo. 519; Goetz v. Ambs, 27 Mo. 28; Hicks v. R. 
R. Co., 68 Mo. 314, 329. The elements of damages were 
properly enumerated in the instruction given by the court. 
Kennedy v. R. BR. Co., 36 Mo. 351; Hicks v. R. R. Co., 68 
Mo. 829. 


Hoven, J.—In August, 1876, the plaintiff was at Nor- 
borne, in Carroll county, with her two children, one being 
four and the other between one and two years of age; and, 
desiring to go to Hardin, in Ray county, she purchased a 
ticket entitling her to be carried from Norborne to Hardin 
on one of defendant’s passenger trains, The train she took 
was the defendant’s west-bound day train between St Louis 
and Kansas City, which usually arrived at Hardin in the 
evening, between sundown and dark. 

The material allegations of the petition are substan- 
tially as follows: “That she delivered her ticket to the 
conductor of the train, who was the agent of, and in the 
employ of. defendant; that said conductor had full knowl- 
edge that she was to get off at Hardin; that it was the 
duty of said conductor to stop said train at Hardin a suffi- 
cient length of time to permit plaintiff to get off at said 
station, but that, instead of stopping said train a reasonable 
length of time for plaintiff to get off at said station, he 
carelessly and negligently started almost instantly upon 
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stopping, and gave no assistance té plaintiif to get off; 
that she was not able to get off, and was exposed to great 
danger by the starting of the train, encumbered as she was 
with her children and baggage, and that, in consequence 
thereof, she was carried to Richmond and Lexington. June- 
tion, in the county of Ray, about six miles from said station 
of Hardin.” 

The defendant’s answer denied all negligence on its 
part, aud averred that it was in consequence of plaintiff’s 
own negligence that she failed to get off said train at 
Hardin station. 

The facts developed at the trial were as follows: 
When the train arrived at Hardin, the plaintiff, being en- 
cumbere« with considerable baggage and two small children, 
got to the platform of the car and handed out her baggage, 
but before she could hand one of her children to the per- 
son who was there to help her off, the train started. The 
brakeman, seeing her situation, and thinking she was about 
to step off while the train was in motion, stepped in front 
of her and prevented her from doing so. This, he says, 
he did, because he thought she would fall under the train 
with her children. The brakeman then pulled the bell- 
cord to give the engineer a signal to stop, but the bell-cord 
was caught, so that the engineer did not get the signal. 
By that time the conductor had arrived, and, finding out 
the trouble, he sent the brakeman through the train to tell 
the engineer to stop; but, by the time the brakeman got 
to the engineer, and the engineer had stopped the train, it 
was some distance from the depot. The conductor then 
asked plaintiff if she would get off there, and she said she 
would not, and demanded that he should take her back to 
the depot at Hardin; the conductor testified that he told 
her that, after passing over the road, he had no right to go 
back, and that he was afraid to do so, for fear of running 
into something. 

The testimony of the plaintiff, on this point, was as 
follows: ‘After a few moments the conductor came back 
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* We have carried you past your station 
—what will you do about it? I[said: ‘You will have to 
carry me back.’ He said: ‘tle could not do it, and 
turned off. Ithought he spoke very sharp. After we had 
gone to the trestle-work below the town, the train stopped 
and the conductor said: ‘We will put you off here.’ I 
sail: ‘No; if you had stopped within a reasenable dis- 
tance, I would have got off’ It was then night. He then 
said: ‘I cannot do any better than to carry you on to the 
Junction.’ Isaid: ‘If that is the best you can do, you 
will have to carry me there.” The conductor then told 
her that they would soon be at the Junction, and that when 
they got there, he would have the porter come and carry 
her child to the waiting-room, and that he would meet her 
there. ‘The conductor went to the waiting-room and asked 
her what was to be done; and she said he would have to 
get a conveyance to take her back to Hardin, and there- 
upon the conductor went and got a light spring wagon in 


to me and said: 


Which to carry her back, but she refused to go in it, saying 
she wanted a “hack.” The conductor told her he could 
get nothing better than the spring wagon. Mr. Hughes,a 
by-stander, then advised her to go back on the freight 
train, but the conductor told her the freight train was be- 
hind time, and advised her to go back in the morning on 
the passenger. ‘The conductor then took her and her 
children to the dining-room, and gave them, as she says, a 
good supper, for which he paid. He then told the landlady 
to give them a good room, and she gave them the best in 
the house, for which he also paid. He then gave the 
plaintiff fifty cents with which to pay her fare back to 
Hardin, which was only six miles from Junction, and went 
on with histrain. It afterward appears that, at the request 
of plaintiff’s father, the defendant’s section boss at Hardin 
got out his hand-car and went to the Junction, and that 
plaintiff got up and returned with them of her own ac- 
cord, and without any expense, to Hardin on the same 
night. 
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As to the measure of damages, the court instructed 
the jury, at the request of the plaintiff, as follows: If the 
jury find for the plaintiff, in assessing the damages, they 
will take into consideration the delay to which plaintift 
was subjected, the anxiety and suspense of mind suffered 
by her in consequence thereof, the physical hardship to 
which it subjected her, and the effect upon her health in 
consequence thereof, and the danger to which she was ex- 
posed in consequence of the train being stopped an insuffi- 
cient length of time, and will find such sum and amount 
as the jury may believe the plaintiff is justly entitled to 
from the evidence, not to exceed the sum claimed in the 
petition. 

The jury found a verdict for plaintiff, and assessed her 
damages at $1,000; and judgment was rendered accord- 
ingly. 

We are all of opinion that the judgment should be 
reversed because the damages are excessive. ‘The evidence 
sufficiently supports the finding of the jury 
that the defendant was negligent in carrying 
the plaintiff beyond her destination, but as 
the case is utterly barren of any circumstances of aggrava- 
tion, such as malice, insult, wantonness, violence, oppression 
or inhumanity, the damages awarded are so utterly dispro- 
portionate to the injury inflicted, that we feel called upon 
to interfere. It is true the plaintiff testified that when the 
conductor told her he could not take her back, she thought 
he “spoke very sharp.” But taking this statement in con- 
nection with the subject of conversation and what he actu- 
ally said, and viewing it also in the light of his subsequent 
language and conduct, we take it to mean only that the 
conductor was very positive—and as the action which the 
plaintiff proposed was such as involved, perhaps, not only 
her own safety, but the safety of all the passengers on the 
train, it was a matter about which he probably expressed 
himself with emphasis. Every passenger, and especially 
ladies unattended by an escort, have a right to expect and 
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receive ordinary civility from all the servants of a railroad 
company, with whom they are necessarily brought in con- 
tact, and if there is any deviation from this standard, it 
should be on the side of courtesy; and if we were of 
opinion in this case, that the language or manner of the 
conductor connected with the negligence complained of 
bordered upon indignity or insult, we would not hesitate 
to let the verdict stand. 

The instruction as to the measure of damages was er- 
roneous. Neither the anxiety and suspense of mind suf- 
. . measure 1eTed by the plaintiff in consequence of the 
of damages. delay, nor the effect upon her health, nor the 
danger to which she was exposed in consequence of the train 
being stopped an insvflicient length of time, were proper ele- 
ments of damage in this case, as no personal injury was re- 
ceived by the plaintiff and no circumstances of aggravation 
attended the wrongful act complained of. If the anxiety and 
suspense of mind suffered by the plaintiff in consequence 
f the delay in this case is a ground of recovery, similar 
suspense and anxiety of mind would be an equally good 
ground of recovery in a case where a railroad train should 
wrongfully stop to take on a passenger. ‘The general rule 
is that “ pain of mind, when connected with bodily injury, 
is the subject of damages; but it must be so connected in 
order to be included in the estimate, unless the injury is 
accompanied by circumstances of malice, insult or inhu- 
manity.” Pierce on Railroads, (Ed. 1881) 302; Indianap- 
olis, ete., Ry Co. v. Birney, 71 Ill. 391. Vide, also, Hobbs 
webs S. By Co, L. KR. 10 Q. B. 111; P. P. Car Co. v. 
Barker, 4 Col. 344; Francis v. St. Louis Transfer Co.,5 Mo. 
App.7. If anxiety and suspense of mind are not a ground 
of recovery here, of course the effects are not. There is 
no evidence that, as a consequence of the defendant’s neg- 
ligence, the plaintiff was subjected to any physical hard- 
ship. The only exposure suffered by her was in returning 
on a hand-car at night in the month of August, to Hardin, 
and that was voluntarily encountered by her. Francis v. 
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St. Louis Transjer Co.,5 Mo. App-7. We have not been 
referred to any case in which a simple exposure to averted 
danger has been held to be a ground of recovery, and we 
do not think it should be, unless the exposure were wanton 
and produced injury. The measure of damages in a case 
like the present should be limited to compensation for the 
inconvenience, loss of time, labor and expense of traveling 
back. Nelson v. A. § P. R. R. Co., 68 Mo. 593; 2 Redfield 
on Railways, (5 Ed.) 262. The judgment will be reversed 
and the cause remanded. The other judges concur. 


Wotrr v. ScHAEFFER, Appellant. 


1. Principal and Surety: apministRaror’s BonD. One who has 
signed an administrator's bond as surety cannot avoid liability by 
showing that he signed upon an understanding with the adminis- 
trator that another person was also to sign, and that such under- 
standing was made known to the probate court at the time of accept- 
ing him as surety, and that the other person never signed. 

2. Administration: CONVERSION BY ADMINISTRATOR: LIABILITY OF HIS 
suRETIESs. If an administrator who has converted assets of the es- 
tate by pledging them for his own purposes, fails to recover them 
when he might, his conduct constitutes a continuing breach of duty, 
and if he has given an additional bond after the original conversion, 
but while he might yet recover the assets, the sureties in both bonds 
will be liable. 

3. Practice: FQUITABLE DEFENSE. The fact that an equitable defense 
is interposed in an action at law, does not make it a proceeding 
equity.* 

4. Scire Facias on Administrator’s Bond: ivry rriaL. 
interposition of an equitable defense in an action by scire facias 
against a surety on an administrator’s bond, to enforce a judgment 
against his principal, does not warrant the trial court in refusing 
parties a jury to try issues of fact. 

5. Administration: FINAL SETTLEMENT: ADDITIONAL BOND. The 
surety upon an additional bond of an administrator is liable for the 
amount of an order of distribution from which there has been no 





This and the following points were decided by the court of ap- 
peals. 4 Mo. App. 367. 
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appeal, where the administrator has refused to comply with the 
ord Ve 

6 ———:———.. The surety onan administrator’s bond is concluded 
by, and cannot attack collaterally, a tinal settlement from which 
there has been no appeal. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


Louis Wolff died leaving a will, by which he devised 
the residue of his estate, after the payment of specified 
legacies, to his widow, Dorothea. On the 25th of July, 
1872, Christian Staehlin qualified as executor, giving a 
bond in the sum of $60,000, with Henry B. Berning and 
others as sureties, and immediately took into his possession 
assets of the estate to the value of $45,993.89. On the 
15th of September, 1873, upon petition of the residuary 
legatee, the probate court adjudged this bond insufficient, 
and ordered that a new one be given. The executor re- 
quested defendant Schaeffer to go on the new bond, telling 
him that John Clemens, J. D. Decker and Ilenry B. Bern- 
ing, who was known to Schaeffer as a man of wealth, would 
go on it with him; that they had promised to doso. On 
the 27th of September, the last day for filing the bond, 
Schaetter went to the probate court and signed it. At that 
time no names were in the body of the bond or signed to 
it. Schaeffer’s name was inserted when he signed. When 
Schaetter was examined as to his sufficiency, the probate 
judge was informed, in Schaeffer’s presence and hearing, 
that Berning was also to sign; upon which the judge re- 
marked that the bond was good enough with Schaeffer 
alone. Schaetter left the court-house satisfied that Berning 
would sign. Later in the day a deputy clerk of the court 
took the bond to Berning’s house to obtain his signature, 
but he was not at home, and the bond was approved and 
filed without his name. The next day he called at the 
clerk’s oftice to sign, but finding the bond already approved, 
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left without doing so. Schaettfer was informed of this fact 
within a few days thereafter. 

At the time of filing the second bond, Staehlin was 
insolvent. Six months afterward an order was made di- 
recting him to pay to Mrs. Wolff, as residuary legatee, 
$5,000. ler agent called on Schaeffer and told him that 
he would get out an execution against him unless he paid 
this money. Thereupon Schaeffer paid it to the agent, 
who handed it over to Mrs. Wolff. Staehlin knew nothing 
of this; and in January, 1875, made final settlement with- 
out taking credit for this payment. Ile had a tew days 
betore obtained a discharge in bankruptcy. According to 
this settlement he appeared to be indebted to the estate in 
the sum of $30,806.09. This sum was made up in part of 
two notes due from himself to the deceased, and in part 
of notes of Gehrke, Ittner and Adamson, amounting in the 
uggregate to $18,000, besides interest. These latter notes 
Staehlin had pledged on the 8rd day of October, 1872, to 
the Central Savings Bank of St. Louis, as collateral secur- 
ity for an indebtedness of his own to the bank, and the 
bank had used the proceeds of the notes to pay the said 
indebtedness. 

Staehlin having failed to pay the amount found against 
him upon the final settlement, Mrs. Wolff instituted this 
proceeding in the probate court by seire facias against 
Schaeffer as surety in the second bond, and obtained judg- 
ment, from which Schaefter appealed to the circuit court. 
In that court ke defended on the grounds that he had never 
executed and delivered the bond, that Berning had failed 
to sign, that he was not liable for any waste committed by 
the executor before the giving of the second bond, and, by 
way of equitable defense, that the executor was induced 
by the fraud of plaintiff’s agent, in suppressing the fact of 
payment of the $5,000, to make final settlement without 
crediting himself with that payment. 

When the cause was called, a jury was empaneled, 
and the trial progressed until all the testimony was in and 














































OCTOBER TERM, 1881. 157 
Wolff v. Schaetfer 


instructions prayed, when the court, of its own motion and 
against the objections of both parties, discharged the jury, 
took the cause as submitted and rendered a decree for 
plaintiff for $27,706.60. From this there was an appeal to 
the St. Louis court of appeals, where the decree was re- 
versed for error in discharging the jury. 4 Mo. App. 367. 
Upon a second trial in the cireuit court the facts appeared 
to be substantially as stated above, and plaintiff again had 
judgment for the same amount, which judgment was af: 
firmed by the St. Louis court of appeals, (6 Mo. App. 589,) 
and defendant then appealed to this court. 


Madill \ Ralston tor appellant. 


Defendant was not liable because as to him the bond 
was never executed or delivered. State v. Potter, 63 Mo. 
212; Gasconade Co. v. Sanders, 49 Mo. 192; Linn Co. v. 
Furris, 52 Mo. 793 Ayres v. Milroy, 53 Mo. 516; State v. 
Modrel, 69 Mo. 152; State v. Hewitt, 72 Mo. 603. Defend- 
ant was not liable for any portion of the estate which had 
in fact been squandered and lost prior to the date of the 
bond. State v. Paul, 21 Mo. 51; Gum v. Swearingen, 69 
Mo. 553. 


Finkelnburg y Rassieur also for appellant. 
Kehr § Tittman for respondent. 


The bond is valid and binding on Schaeffer without 
Serning’s signature. The promise of his principal that 
the signature of a co-surety should be obtained consti- 
tutes no defense. State v. Potter, 68 Mo. 212; State v. Baker, 
64 Mo. 167; State v. Modrel, 69 Mo. 152 ; State v. Le witt, 
72 Mo. 603. Schaeffer is concluded by the final settlement. 
The evidence offered by him is, therefore, inadmissible. 
State v. Holt, 27 Mo. 3840; Tuylor v. Hunt, 34 Mo. 205; State 
v. Drury, 36 Mo. 281; State v. Fields, 53 Mo. 474; State v. 
Rucker, 59 Mo. 17, 25; Dix v. Morris, 66 Mo. 514; State v, 
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Creusbauer, 68 Mo. 257. The assets with which Staellin 
stood chargeable at the date of the second bond, were, in 
the eye of the law, in his hands at the date of the second 
bond and are secured by it. The sole object of taking it 
is to secure them, anc the giving of the second bond was 
the condition upon which he was permitted to retain the 
administration. Pinkstajf v. People, 59 Til.148. The breach 
of the bond consists in *):: failure of the executor to com- 
ply with the judgment or order of the probate court, di- 
recting him to pay over to the plaintiff the sum ascertained 
to be in his hands on the final settlement as cash assets of 
the estate. As this breach occurred during the life of the 
second bond, it is immaterial to inquire whether at a pre- 
vious period of the administration the executor squandered 
any part of the estate, or whether any of its assets became 
worthless in his hands. 68 Mo. 254, 257; 66 Mo. 514; 34 
Mo. 205; 27 Mo. 340. 


SuErwoop, C. J.—The St. Louis court of appeals took 
the correct view of the ettect of the opinion of this court 
in the Stale v. Potter,63 Mo. 212. There is nothing in this 
case to indicate that the bond was signed conditionally, or 
delivered as an escrow. 

The liability of the surety in this bond has been inci- 
dentally touched upon in the case of the State v. Berning, 
ante, p.87. The breach of the first bond given by Staehlin 
we regard as a continuing breach, commencing with the 
first bond, and continuing down through the time covered 
by the second bond; a breach for which the sureties on 
both bonds may be held to answer. 

The other questions arising in the case are fully and 
satisfactorily discussed by the court of appeals, per Judge 
Bakewell, and we affirm the judgment. Norton and Ray 
JJ., concur; Hough and Henry. dd., concur in the result 
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Halliday v. The St. Louis, Kansas City & Northern Railway Company. 


Hauuray et al., Appellants, vy. Tuk St. Louts, Kansas City 
& NorTHERN RatLway Company. 


Common Carrier: CONNECTING LINES: LIMITATION UPON LIABILITY: 
PLEADING. Where the contract of a common carrier contemplates 
the employment of a connecting carrier to complete the transporta- 
tion, the mere reception of the property by the latter will create 
suflicient privity between it and the shipper to enable him to main- 
tain an action against it on the contract, and in such case the con- 
necting carrier will be entitled to the benefit of all valid limitations 
upon the carrier’s liability provided in the contract ; but in order to 
avail itself of them, they must be specially pleaded. 


Appe al trom Moberly Court of Common Pleas.—Uon. G. H. 
Burckuartt, Judge. 


REVERSED. 
W. 7. MeCanne for appellants. 


it would have been a misjoinder to have made either 
the M., kK. & T. R’y Co., or its receiver, a party to this ac- 
tion. Hoagland v. R. R. Co., 39 Mo. 451. The receiver 
was only liable over his own line of road. Coates v. Ex- 
press Co., 45 Mo. 238. The defendant was liable both gen- 
erally as a common carrier and under the terms of the 
special contract made with the first carrier. 39 Mo. 451; 
45 Mo. 238; Cramer v. Express Co., 56 Mo. 524; Snider v. 
Express Co., 63 Mo, 377; Rice v. K. P. R. R. Co., 63 Mo. 
314. 


Wells 1. Blodgett and Geo. S. Grover for respondent. 


There was no privity of contract between the plaintitts 
and the defendant in this case. The plaintiffs had no con- 
tract with the defendant. The only contract made was 
with the first carrier, who undertook the whole duty of 
transporting the live stock from the starting point to its 
destination, and who collected all the freight charges there- 
for. Defendant was simply an agent or auxiliary of the 
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first carrier, not a partner, and the plaintiffs’ action, if they 


had any, was against the carrier with whom their contract 
was made. They proved no cause of action against de- 
fendant, and for this reason the instruction in the nature 
of a demurrer to the evidence was properly given. Coates 
v. Express Co., 45 Mo. 241; Gray v. Jackson, 51 N. H. 9; 
s. ¢., 12 Am. Rep. ) Ill. Cen. R. R. Co. v. Frankenburg, o4 
fll. 88; Milwaukee R. R. Co. v. Smith, 74 Ill. 197; Mulligan 
v. R. R. Co., 36 Iowa 181; s. ¢., 14 Am. Rep. 514. Plaint- 
iffs are not entitled to recover, because they failed to give 
notice of their claim for damages, as required by the special 
contract. It was not proven that notice of any claim what- 
ever was given by them to either carrier. Such stipula- 
tions as to notice are reasonable, and the courts will en- 
force them. Rice v. K. P. R’y Co., 63 Mo. 819; Express 
Co. v. Caldwell, 21 Wall. 264; Goggin v. K. P. R’y Co., 12 
Kas. 41 


Hoveu, J.—It is alleged in substance in the petition 
in this case, that on the 30th day of December, 1875, the 
plaintiffs delivered to Wm. Bond, receiver of the Missouri, 
Kansas & Texas Railway Company, at Madison station, in 
the county of Monroe, eighteen horses and mules, loaded 
in @ freight car belonging to the defendant, which said re- 
ceiver, for a certain sum paid to him by plaintiffs, con- 
tracted in writing to transport to the city of St. Louis; 
that by the terms of said agrecment, said receiver had the 
right to transport said car of horses and mules over any 
other connecting railroad to the city of St. Louis, and that 
by the terms of said agreement said receiver was to be 
released from all liability for said stock after its delivery 
to such connecting line; that said car of stock was trans- 
ported by said receiver over the Missouri, Kansas & Texas 
Railway to Moberly, and there delivered to the defendant 
to be by it transported to the city of St. Louis; that when 
sail car was so delivered to the defendant the stock therein 
were in good condition and uninjured: that the slats on 
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the side of the car of defendant in which said stock was 
loaded, were negligently placed thereon so far apart that a 
bay mare which was in said ear got hcr hind foot fastened 
between the same while on defendant’s road between Mo- 
berly and St. Louis, and was thereby permanently injured, 
to plaintiffs’ damage in the sum of $75. The petition then 
proceeds to charge the defendant, as a common carrier, 
with a breach of duty in failing to provide a good and 
sufficient car for the transportation of said stock. The 
answer of defendant was a general denial only. 

At the trial the contract between the plaintifis and 
Bond, the receiver, was introduced in evidence by the 
plaintiffs. This contract bound the receiver to transport 
the stock to the city of St. Louis, and contained the fol- 
lowing stipulations: “And said party of the second part 
(the plaintiffs) hereby accept for such transportation the 
cars provided by said receiver and used for the shipment 
of said stock, and hereby assumes all risk of injury which 
the animals, or either of them, may receive in consequence 
of any of them being wild, unruly or weak, or maiming 
each other or themselves, or in consequence of heat or suf- 
focation, or other ill-effects of being crowded in the cars, 


* or of loss or damage from any other cause 
or thing not resulting from the willful negligence of the 
agent of the party of the first part. * * Said 


party of the second part further agrees that, as a condition 
precedent to his right to recover any damages for any loss 
or injury to said stock, he will give notice in writing of his 
claim therefor to some oflicer of said party of the first part 
or its nearest station agent, before said stock is removed 
from the place of destination above mentioned, or from 
the place of delivery of the same to said party of the see- 
ond part, and before said stock is mingled with other 
stuck.” It appeared from the testimony that the live stock 
in question arrived in Moberly, Missouri, on the 30th day 
of December, 1875, in good condition, and was there trans- 
ferred by William Bond, as receiver, to the defendant, who 
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162 SUPREME COURT OF MISSOURI. 





Halliday vy. The St. Louis, Kansas City & Northern Railway Company. 








transported it to St. Louis for him, in pursuance of his 
contract with the plaintiffs. No contract was entered into 
between the plaintiffs and the defendant. The stock ar- 
rived in St. Louis on the morning of the next day, and 
was allin good condition, except the mare mentioned in 
the petition. She was found with one of her hind feet 
fastened between the slats of that car, and the slats had to 
be cut out in order to set her free. This injury loosened 
her hoof and rendered her lame, and injured her in value 
to the amount of $75. No notice cf this injury was given 
by the plaintiffs, as provided in the contract, to the officers 
or agents of William Bond, the receiver, or to the defend- 
ant. At the close of the plaintiffs’ case, the defendant 
demurred to the evidence, and the demurrer was sustained 
and judgment rendered for the defendant. 

The court erred in sustaining the demurrer to the evi- 
dence. When a carrier undertakes to transport to a point 
beyond the terminus of its own line, or to a point not on 
its line, it will be responsible according to the terms of the 
contract of shipment, if it contain no prohibited exemp- 
tions, for loss or injury occurring upon the connecting 
lines as well as upon its own line, and the connecting car- 
‘rier will also be responsible to the shipper for its own fault 
or negligence, and according to the terms of the shipper’e 
contract with the contracting carrieA The connecting 
carrier by receiving the goods from the contracting carrier, 
becomes its agent for the purpose of completing its contract 
with the shipper, and where, as in ‘this case, the contract 
of the shipper contemplates the employment of coinecting 
lines, the law will imply from this circumstance sufficient 
privity between the shipper and the connecting carrier to 
enable the shipper to maintain an action against such car- 
rier on the contract. Hutchinson on Carriers, § 150. As 
the contract of the plaintiffs with the receiver was for the 
entire route, he could not stipulate for exemption from all 
liability beyond the terminus of his line. Cinn. R. R. Co. 
r. Pontius, 19 Ohio St. 221; s. ¢c., 2 Am. Rep. 891+ Condict 
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v. Grand Trunk R. R. C., 54 N. Y. 500. By simply ac- 
cepting the stock from the receiver, Bond, to be transported 
to St. Louis, the defendant became entitled to claim the 
benefits of all valid exceptions he had made with the ship- 
per. Lawson on Carriers, § 243. But in order to avail 
itself of them at the trial it was necessary that it should 
have set them upin its answer. Oxley v. St. Louis, K. C. 
& N. Ry Co., 65 Mo. 629; Clurk rv. St. Louis, K. Cg N. Ry 
Co., 64 Mo. 447. The judgment will, therefore, be reversed 
and the cause remanded. Al! concur. 


State ex 7/. Boanp or Epucation or Moperzy, Appellant, v. 
Sr. Louis, Kansas Crry & Norrnern Ratpway Company. 


1. Taxes, for Building School House: constirution or 1875, skc- 
TION 11, ARTICLE 10, NoT SELF-ENFORCING. On the 11th day of April, 
1876, the Moberly Board of Education submitted to the people of 
their school district the question of making a levy of one per cent 
for the year 1876, upon all the property therein, to be used in the 
construction of a public school building. From the returns of that 
election it appeared that two-thirds of the qualitied voters had voted 
in favor of the proposition. The levy was thereupon made. Sec- 
tion 11, article 70, of the constitution of 1875, provides that: ‘“ For 
the purpose of erecting public buildings in school dis- 
tricts, the rate of taxation herein limited may be increased when 
the rate of such increase and the purpose for which it is intended 
shall have been submitted to a vote of the people, and two-thirds 
of the qualitied voters , of such schoo. district voting 
at s:ch election shall vote therefor.”” Iidd, that this provision of 
the constitution required legislation to enforce it, and that, as there 
was none such until May 24th, 1877, (Acts 1877, p. 405,) the levy of 
1876 and all subsequent proceedings were illegal and void. 

2. Taxes: EsTopPEL. Failure of a tax-payer io take steps to prevent 
an illegal levy of taxes, will not estop him from resisting the en- 
forcement of the tax, when levied, against his property 


Appeal from Randolph Circuit Court.—Ilon. G. Hi. BurcKc- 
HARTY, Judge. 


AFFIRMED. 
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W. 7. MeCanne tor appellant. ° 


The Moberly Board of Education had power to hold 
the special election, as held, for the purposes set out in the 
petition. Sess. Acts 1872, pp. 177, 178, $$ 2, 3; Sess. Acts 
1870, §§ 6, 8,9, pp. 129, 130. Prior to July 1st, 1877, it 
was not intended that the present constitution should affect 
any laws in force which could be enforced subject to the 
limitations in the constitution. Section 1, Schedule to Con- 
stitution; Cooley’s Const. Limit., p. 100; Supervisors of 
Doddrige v. Stout, 9 W. Va. 703, 705; Cahoon v. Comm., 20 
Gratt. 733; Lehigh Iron Co. v. Lower Macungie Township, 
81 Pa. St. 482. Respondent had a proper remedy at the 
proper time if said tax was irregular or illegal. Wathis v. 
Cameron, 62 Mo. 504; Newmeyer v. R. R. Co.,52 Mo.8 , 
State v. Saline Co., 51 Mo. 850; Overall v. Ruenzi 67 Mo. 
203. <A tax-payer is estopped after tax is expended and 
permanent and valuable improvements are made and ben- 
efits derived ; and is not permitted to evade payments after 
such silence and acquiescence. Tash v. Adams, 10 Cush. 
(Mass.) 252; Kellogg v. Ely, 15 Ohio St. 64; Weber v. San 
Francisco, 1 Cal. 455; Cooley on Taxation, p. 573, n. 5. 


Wells H. Blodgett and George S Grover for respondent. 


The constitution, except when special provision is 
made for that purpose, does not enforce itself. It defines 
certain powcrs, but to make them operative legislation is 
necessary. At. J. § D.C. R. R. Co. v. Buchanan Co. Ct., 89 
Mo. 490; Fusz v. Spaunhorst, 67 Mo. 269; Groves v. Slaugh- 
ter, 15 Pet. 449; Williams v. Detroit, 2 Mich. 560. If the 
legislature and the people desire to increase the rate of 
taxation beyond the constitutional limit, a mode is provided 
by which it may be done; but, until it is done, this limit 
must prevail. 62 Mo. 449; State ex rel. Baird v. Holladay, 
66 Mo. 387. Respondent was not estopped from pleading 
the illegality of the tax as a defense; it was in time with 
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its protest when it was sought to deprive respondent of its 
rights under proceedings to enforce the tax. Steckert v. 
East Saginaw, 22 Mich. 104,110; Starr v. Burlington, 45 
Iowa 87; 43 N. Y.107; 69 Mo. 372; Greencastle Township 
v. Black, 5 Ind. 557; Cooley on Taxation, p. 574; Hilliard 
on 'l'axation, p. 36. 


Henry, J.—On the 21st day of April, 1876, the relator 
levied a tax of 100 cents on the hundred dollars valuation 
on all property, including that of defendant, within said 
district. Prior to the first Monday in May, 1876, the board 
caused to be certified to the clerk of the county court of 


Randolph county, the estimates, with a report showing the 
rates of taxes levied, which were by said clerk duly ex- 


tended upon the schoo! tax-books. 


The total amount of 


taxes levied upon defendant’s property amounted to $4,- 





151.25, $1,383.75 of which defendant paid, but refused to 
pay the balance, which was levied for the purpose of build- 
ing a school house, and for the recovery of this balance 
this suit was instituted. 
rate for said building purposes was submitted to a vote of 
the qualified voters on the 11-h of April, 1876, and two- 


The proposition to increase the 


thirds of the qualified voters of said district voted in favor 
A demurrer to the petition was sus- 


of the proposition. 
tained, and plaintiff has appealed. 

The constitution of 1875, section 11, article 10, which 
took effect the 30th day of November, 1875, provides that: 


‘ 
1TAXES, FOR ¢ Fors 


BUILDING SCHOOL 


HOUSES: constitu- 
tion of 185, see- 
tion ll, article 10, 
not sei f-enforcing. 


chool purposes, in districts, the annual 


rate on property shall not exceed forty cents 
on the hundred dollars valuation; Provided, 


The aforesaid annual rates for school purposes may be in- 


creased in 


districts 


formed of cities 


and towns, to an 


amount not to exceed $1 on the hundred dollars valuation, 
and in other districts to an amount not to exceed sixty-five 
cents on the hundred dollars valuation, on the condition 
that a majority of the voters who are tax-payers, voting 





at an election held to decide the question, vote for said in- 
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crease. For the purpose of erecting public buildings in 


counties, cities or school districts, the’rates of taxation herein 
limited may be increased when the rate of such increase 
and the purpose for which it is intended shall have been 
submitted to a vote of the people, and two-thirds of the 
qualified voters of such county, city or school districts vot- 
ing at such election shall vote therefor. * * Said 
restrictions as to rates shall apply to taxes of every kind 
and description, whether general or special, except taxes 
to pay valid indebtedness, now existing, or bonds which 
may be issued in renewal of such indebtedness.” 

It was decided in the St. Joseph Board of Public Schools 
v. Patton, 62 Mo. 449, that: “The restriction in the con- 
stitution, in regard to taxation for school purposes, to forty 
cents on the $100, unquestionably requires no legisla- 
tion to enforce it;” but “ that the proviso which points out 
a mode of increasing the tax and removing the restric- 
tion,” did require legislation to enforce it. By section 1 of 
the schedule of the constitution, it is provided: “ That 
all laws in force at the adoption of this constitution, not 
inconsistent therewith, shall remain in full force until al- 
tered or repealed by the general assembly. * * 
The provisions of all laws, which are inconsistent with this 
constitution, shall cease upon its adoption, except that all 
laws which are consistent with such provisions of this con- 
stitution as require legislation to enforce them, shall remain 
in force until the Ist day of July, 1877, unless sooner 
amended or repealed by the general assembly.” There 
was no provision of the school law in force when the con- 
stitution was adopted, requiring or providing for a vote of 
the tax-payers of the school district, upon a proposition 
to levy a tax for the purpose of erecting a school building. 
By the law then in force, the school board, without sub- 
mitting the proposition to a vote of the tax-payers, could 
levy a tax for that purpose, and it was, therefore, incon- 
sistent with the proviso, which, in the St. Joseph Board of 
Pub. Schools v. Patton, was held to require legislation to en- 
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force it. The legislature places the same construction upon 
the proviso, by passing an act, May 24th, 1877, authorizing 
special elections in school districts for the purpose of in- 
creasing the rate of taxation for building purposes. Acts 
1877, p. 405. 

Nor is the proposition tenable, that defendant was es- 
topped from making this defense, because it did not insti- 
2. Taxes: estoppel. tute proceedings to restrain the enforcement 
of the levy. The Town of Cameron v. Stevenson, 69 Mo. 
372. If the levy of the tax was in conflict with the con- 
stitution, it was void and lifeless, and no mere silence on 
the part of the defendant could vitalize it. Cruger v. 
Dougherty, 48 N. Y.107; Starr v. The City of Burlington, 
45 Iowa 87; Steckert v. City of E. Saginaw, 22 Mich. 110. 
The judgment is affirmed. All coneur. 


AMERICAN INsuRANCE Company, Appellant, v. NEIBERGER. 


1. Proof of Custom: insurance. Proof that there was a custom ob- 
served by ten or twelve insurance companies to insert a particular 
clause in their policies; Held, not admissible to establish a similar 
custom on the part of another company. 

2. Custom: iNsURANCE: EVIDENCE. Where the insured refused to ac- 

cept the policy issued to him and declined to pay his premium note 
on the sole ground that the policy did not contain a clause which he 
alleged the company’s agent had agreed it should contain; Heid, 
that when sued upon the note he could not give evidence of a cus- 
tom on the part of insurance companies to insert such a clause in 
their policies. 
Insurance: APPLICATION: REJECTION OF POLICY TENDERED: PAROL 
EVIDENCE. Where the application tor insurance does not attempt 
to set forth all the provisions to be contained in the policy, and the 
agent of the company, with or without authority, represents that 
it will contain certain stipulations, which are not unlawful, the ap- 
plicant may refuse to accept the policy, when issued, if it does not 
contain them; but he must make his election and notify the com- 
pany without delay ; otherwise he will be deemed to have accepted 
it. In such case, when sued upon his premium note he may make 
parol proof of the agent’s representations, 
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Appeal from Henry Circuit Court.—Hoyn. F. P. Waren, 
Judge. 


REVERSED. 
M. A. Fyke for appellant. 


The note on its face is payable absolutely in four an- 
nual installments. It was incompetent to introduce any 
parol evidence to vary or control the written promise. 
Wright v. Moore, 9 Gray 387; Cunningham v. Wardwell, 12 
Me. 466; Adams v. Wilson, 12 Metc. 138; Allen v. Furbish, 
4 Gray 504; Jsaacs v. Elkins, 11 Vt. 679; Henderson v. 
Thompson, 52 Ga. 149. The written application of defend- 
ant was for insurance for the term of five years. This 
application was signed at the time the note was given. No 
parol evidence can be received as to any agreement made 
prior to or contemporaneous with the execution of the note 
and application. Coats v. Swindle, 55 Mo. 31; Helmrichs 
v. Gehrke, 56 Mo. 79; Jones v. Shaw, 67 Mo. 668. The 
court erred in admitting evidence as to the usual contents 
of insurance policies. The application of defendant was 
for five years’ insurance, and his note was given for the 
premium for four years, he having paid one installment in 
cash. And, again, if defendant relied on a custom it must 
be general and well known. There is no evidence of any 
such custom in this case. 


Robt. C. McBeth for respondent. 


Defendant having, by his agreement with the agent, 
reserved the right to cancel the policy at the end of a year, 
had a right to refuse to receive the policy issued because it 
did not so provide. Ocean Ins. Co. v. Carrington, 8 Conn. 
357; May on Ins., § 52. Having rejected it, the consider- 
ation of the premium note failed. May on Ins., § 555; 
Boland v. Whitman, 33 Ind. 64. The testimony clearly 
shows that the terms of the policy as issued are extraor- 
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dinary and unusual in not granting to insured the right to 
vancel, and the instructions of the court are supported by 
the testimony and were not prejudicial to the rights of ap 
pellant. The court did not err in admitting parol testi- 
mony as to the usual stipulations in such policies and as to 
the agreement made relative to the insurance at the time 
of executing the note and application ; for it is only through 
such testimony that a court, in a case like this, can arr.ve 
at its true inwardness and be able to gauge and determine 
the rights of the parties. 


Hoven, J.—On the 25th day of January, 1875, the 
plaintiff issued to the defendant a policy of insurance 
against loss by fire, for the period of five years from the 
15th day of January, 1875, in pursuance of a written ap- 
plication previously made by him to an agent of the 
plaintiff, then in Henry county, where the property insured 
was situated. The defendant paid the premium for one 
year in cash, and gave his note for the premium for the re- 
maining four years, payable in four annual installments of 
$12 each. This suit was instituted on February 8rd, 1877, 
to recover the two installments then due. It was admitted 
by the defendant that the plaintiff was duly authorized by 
the Insurance Department to do business in this State. 

The defendant’s testimony appears in the transcript in 
the following form: The installment note sued on was 
given to an agent of plaintiff for insurance on his farm- 
house and barn and contents for five years. The agent 
came around soliciting insurance, and defendant ard the 
agent made an agreement as to rates and time, and the 
agent made out an application for insurance which defend- 
ant signed and gave to the agent, and has not since seen 
it. The agent took this note and application, but did not 
at that time make out or deliver any policy of insurance. 
As defendant understood, the application and note were 
sent to the home office for the policy to be made out. In 
the course of time, shortly after the making of the appli- 
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cation and giving the note, defendant received a policy by 
mail from the company at Chi avo, which, when he read, 
he at once refused, and took it to Esq. Ellis to have it ean- 
celled and sent back to the company. Defendant says he 
refused to accept the policy as made out by the company, 
and notified them of his refusal without any delay; that he 
refused the policy because it was not in accordance with his 
agreement with the agent; that it contained conditions and 
provisions which were not set out in the application nor 
made known by the agent, and when the policy came he 
refused to receive it because it was different from the agree- 
ment made with the agent; that defendant never paid the 
note nor any part of it, but always refused to do so for the 
reason that he regarded the policy as void; that he never 
regarded that he had any insurance, and that he refused 
to pay the note; that the agent promised him when tie appli- 
cation was made, that he would get a policy containing a clause 
providing for cancellation by assured; that when the appli- 
cation was made he paid for one year’s insurance in cash, 
and that as soon as he could, conveniently, after the arrival 
of the policy, and he had read it, he brought it down to 
Esq. Ellis to have it cancelled; that he wrote out and 
signed the cancellation and sent the policy to Chicago to 
the company, and they sent it back here again. Esq. Ellis 
sent the policy for affiant. This cancellation was before 
the expiration of the time for which cash had been paid 
for insurance. I think it was along about the Ist of April 
that the policy came from Chicago. The application was 
made about the middle of February, and the agent wanted 
to date it back to January. I think it was in May that I 
sent it back, about the 10th. I went to Ellis as he was an 
insurance agent. My understanding with the agent was that 
if 1 lost the amount named in the policy to be sent me, I would 
get it. He did not inform me that he would pay only two- 
thirds of the cash value of the property if lost, nor did he 
say anything to me about the right of the company to can- 
cel the policy, and not give me the right to do sv. Nor do 
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I recollect that he said the policy would be void if the notes 
were not paid when due. I do not think anything was 
said about that with the agent. I did not know such con- 
ditions were in the policy until the policy came. 

Ques.—What particular condition did the egent rep- 
resent that the policy should contain, which wa3 not con- 
tained in it, that caused you to refuse to accept the policy ? 

Ans.—A clause giving me the right to cancel at the 
end of the year. 

Ques.— When you returned the policy to the company 
did you inform them what your reason waa for returning 
it ? 

Ans.—I do not know what Ellis did write. I made 
the statement to him, and he did the writing. 

Ques.— Your application was a written one, was it not? 

Ans.—Yes; all the statements and conversations with 
the agent were made at the time of signing the application. 

The plaintiff objected to that portion of the defend- 
ant’s evidence which is in italics, on the ground that he 
could not be permitted to show any agreement with the 
agent other than that contained in the written application, 

Ellis, who returned the policy, testified that at the re- 
quest of the defendant, and without other authority, he 
indorsed on the face of the policy the words, “Cancelled 
May 10th, 1875,” and returned it by mail to the plaintiff. 
This witness further testified that Neiberger told him that 
the reason he wanted to return the policy was, because he 
had heard that the company was insolvent, and a forged note 
had been sent out in favor of the company, against him, 
and that he did not want to do business with that kind of 
a& company. 

The date at which the defendant received the policy 
in question, is not shown by the record. The written ap- 
plication, which was offered in evidence, was for insurance 
for the period of tive years, for a given sum, which is stated 
not to be in excess of two-thirds of the cash value of the 
premises insured. An insurance agent, who stated that. he 
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represented ten or twelve companies, testified, against the 
objections of the plaintiff, that in tlfe applications generally 
used, nothing was said about cancellation, but that the 
policies issued by all the companies he represented, gave 
the insured the right to cancel at any time, and reserved 
the same right to themselves. There was no testimony as 
to the custom of the plaintiff in regard to the insertion of 
such a provision in its policies, and there is nothing in the 
record to indicate that the policy issued was in any respect 
different from those ordinarily issued by the plaintiff. 
Judgment was rendered for the defendant, and the plaintiff 
has appealed. 

We are of opinion that the testimony offered to show 
that it was the custom of ten or twelve companies repre- 
| proor or cvs. 8@ted by the witness to insert in their poli- 
Tom: insurance. ies provisions permitting the insured to 
cancel the same at any time, was inadmissible for the pur- 
pose of establishing a similar custom on the part of the 
plaintiff. 

Nor do we think it important in the present case 
whether such a custom existed or not. The defendant does 
a resist the payment of his note on the 
ance: evidence. = oround that the policy issued to him was not 
such as is ordinarily issued by the plaintiff. It is true he 
testified that it contained provisions and conditions which 
he did not expect it to contain, but he distinctly states that 
the sole ground on which he refused to receive the policy 
was, that it did not contain a clause providing that he 
might cancel it at the end of a year, the agent of the plaintiff 
having agreed with him, at the time he made his applica- 
tion for insurance, that the policy should contain such a 
clause. 

The written application is silent upon this point, as it 
is in regard to most of the stipulations and conditions in- 
3. ixscrance: ap- Serted in fire policies. It states, as is gener- 
plication : | relec- ally the case, the time for which insurance is 


tion of policy ten- 
— desired, the amount of insurance, the loca- 
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tion, character and value of the property, and conditions 
as to ownership, incumbrances and other insurance. If 
the written application had undertaken to set forth all the 
provisions which the policy to be issued should contain, of 
course both parties would be bound by it, and parol evidence 
would be inadmissible to vary its terms. But when the 
application does not attempt to set forth all the provisions 
which the policy to be issued must contain, and the agent, 
with or without authority, represents that the policy will 
contain certain stipulations, which are not unlawful, then 
the policy must contain them, or the insured will not be74 
bound to accept it. But in such case it will be the duty of 
the insured when he receives the policy promptly to ex- 
amine the same, and if it does not contain the stipulations 
agreed upon, to at once notify the company of sugh fact, 
and of his refusal to accept said policy. The policy in this 
case was issued on the 25th day of January, 1875, and it 
was not rejected by the defendant until May 10th, 1875. 
If the policy was received by the defendant soon after the 
date on which it purports to have been issued, we think 
he waited too long to elect whether he would receive the 
policy without the stipulation in regard to cancellation, or 
refuse to accept it because it did not contain such stipula- 
tion. After such delay, he will be deemed to have accepted 
the policy as issued. The judgment will be reversed and 
the cause remanded. The other judges concur. 


Cuynowircu v. THe Gransy Mininc & SMELTING CoMPANY, 
Appellant. 


Mines and Mining: UNLAWFUL DETAINER. A mining notice or state- 
ment posted as required by section 6441, Revised Statutes 1879, pre- 
scribed, among other terms, conditions and requirements upon 
which the proprietor of the lots named in it would permit persons 
to engage in mining operations upon them, that no miner should 
acquire any right, title or interest in the land or the mineral taken 
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therefrom, but the mineral should always remain the property of 
the proprietor, and all payments made by him, whether in 
money or mineral, should be regarded as compensation only for the 
miner’s labor; that no miner should remove any mineral from the 
ground, except for delivery to the proprietor, under penalty of for- 
feiting his right to continue work, and that the proprietor should 
have the right, in case of forfeiture, to enter upon and take posses- 
sion of the lot without giving any notice to quit or bringing any ac- 
tion. Inan action of unlawful detainer brought against the pro- 
prietor by a miner who had commenced work while tuis statement 
was posted, and, upon being detected removing mineral, had been 
expelled from the lot on which he was working; Held, that the 
statement amounted to a license revocable upon condition broken, 
that by his act plaintiff had forfeited all his rights under the license, 
and that he had no such interest in the lot as entitled him to main- 
tain the action. 


Appeal from Jasper Court of Common Pleas.—Hon. EK. O. 
Brown, Judge. 


REVERSED. 
fiarding § Buller for appellant. 
J. Morris Young tor respondent. 


Norton, J.—This was an action of unlawful detainer 
for the recovery of the possession of a mining lot on land 
belonging to defendant, which being tried in the court of 
common pleas in Jasper county, where the cause was pend- 
ing on appeal, the plaintiff had judgment, from which the 
defendant has appealed. 

It appears from the record that plaintiff had been 
mining on said lot for about six months with the consent of 
defendant until April, 1878, when defendant’s superintend- 
ent ordered him to quit work, and set some other men to 
work on said lot, thereby compelling him to quit. The 
detendant claimed that the land on which the lot in ques- 
tion was situated, was subject to the provisions of the 
mining law, and that, under its rules and regulations, the 
plaintiff had a mere license to mine the lot as an employe 
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of the company, and was not in possession nor entitled to 
the lot, and that whatever rights he might have had, he 
had forfeited by reasen of his violation of the rules and 
regulations of defendant, in running off mineral raised on 
said Jot with intent to convert it to his own use. 

The evidence offered on the trial tended to show tha 
defendant had complied with section 6441, Revised Stat- 
utes, relating to mines and mining, by keeping a statement 
of the terms, conditions and requirements upon which the 
land on which the lot in question was located, might be 
mined, posted up in a conspicuous place in plain legible 
characters in the place of business of defendant; that said 
statement,among other conditions, contained the following, 
viz: that “no right, title or interest of, in and to any land, 
ores or minerals shall be acquired or owned by persons so 
mining, and it is hereby expressly stipulated, that all ores 
or minerals, whether the same remain in the ground or be 
severed or removed therefrom, are and shall remain in 
every event the absolute property of said company, and 
the said ores and minerals are the rent and royalty due 
said company, and that the lead delivered or money paid 
to miners, is not, and shall not in any event be considered 
as price paid for minerals or ores, but shall be only com- 
pensation for labor and services rendered by said miners, 
in working mining lots; that if any such miner shall, at 
any time, violate or fail to carry out any condition or stip- 
ulation herein contained, then, and in any such event, such 
party so violating or failing to carry out such conditions 
and stipulations, all rights of such party hereinunder or 
in respect of any and all lands of said company shall 
thereby become forfeited, and said company, without any 
notice to quit, or action to be taken, may immediately take 
possession of all mining lots * . which such 
party may have been working.” It was also provided in 
said statement that no miner was to remove any mineral 
from the ground except for delivery to defendant. The 
evidence also tended strongly, if not conclusively, to show 
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that plaintiff had removed mineral mined by him on said 
lot, with a view of converting it to his own use and de- 
priving defendant of it, and that his purpose was only 
defeated by the vigilance of defendant. Upon this evi- 
dence the defendant asked the court to instruct,in substance, 
that if plaintiff had violated any of the stipulations con- 
tained in said statement he thereby forfeited all rights to 
mine said lot, and that plaintiff was merely working said 
lot under a license revocable upon conditions broken, and 
had no such interest in the lot as to enable him to maintain 
the action. Section 6441, Revised Statutes, expressly pro- 
vides that after the posting up by the landlord of such a 
statement, as the evidence in this case shows was posted 
up, “all persons digging or mining on said lands shall be 
deemed to have accepted and agreed to the terms thereof, 
and shall, together with the owner or lessee, be bound 
thereby, and upon failure or refusal to comply with the 
terms, conditions and requirements of such statement, he 
or they shall forfeit all right thereunder, and the owner or 
lessee of such lands may re-enter thereon and take posses- 
sion of the same. 

Under this statute and the statement in evidence, and 
the cases of Boone v. Stover, 66 Mo. 430, and Lunsford v. 
Lamotte Lead Co., 54 Mo. 426, the court erred in refusing 
the instructions asked by the defendant, and for this error 
the judgment will be reversed, in which all concur, except 
Ray, J., absent. 


HAmILton, Appellant, v. Berry. 


1. Verdict Against Weight of Evidence. The court again de- 
clares that where the record contains evidence both ways upon a 
disputed question of fact, the judgment will not be reversed on the 
ground that it is against the weight of evidence 

Principal and Agent: Evipence. A letter written by a third 
person should not be received in evidence against a party to a suit 


) 
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uniess the writer is shown to have been the agent of the party, and 
not then unless it refers to a matter within the scope of his agency, 
and was written under such circumstances as to constitute part of 
the res gestae. 


Appeal from Cass Circuit Court—Hon. Noan M. Givan, 


Judge. 
REVERSED. 
Robert T. Railey and A. Comingo for appellant. 
R. O. Boggess for respondent. 


Norton, J.—This is an action brought in the circuit 
court of Cass county for the recovery of 2,000 bushels of 
corn grown, as alleged in the petition, on the farm of 
plaintiff in said county, in the year 1874. The defendant 
answered and set up a partnership between himself and 
plaintiff formed in the year 1871, for the purpose of gen- 
eral farming on the land of plaintiff in said county, and 
for stock raising, stock feeding and grain raising; that the 
corn in controversy was grown upon said land during the 
existence of said partnership, and that the corn seized by 
the writ is and was at the time of such scizure, the property 
of said partnership. The reply of plaintiff admits the for- 
mation of the partnership as alleged in the answer, but 
avers that it was dissolved and ended prior to the 1st day 
of January, 1874, and that the corn in question was raised 
by his tenants in the year 1874, after said dissolution. 
Upon atrial of the cause defendant obtained judgment, 
trom which the plaintiff appeals, and assigns for error that 
the verdict is against the evidence, and that the court erred 
in admitting illegal and irrelevant evidence, to his preju- 
dice. 

lt will, therefore, be seen that the material issue in 
the case was, whether the partnership between plaintiff and 
defendant was continued through the year 1874. or had 
been dissolved prior thereto. Plaintiff swore positively 


12—74 
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that it had been so dissolved, and defendant as positively 
that it had not, and as it was for the jury to determine the 
question, and there was evidence before them tending to 
prove and also to disprove the fact in dispute, we will not, 
under a rule long since established by this court, interfere 
with the verdict on the ground that it is against the weight 
of evidence. 

During the trial defendant offered, and was allowed to 
read over plaintitt’s objection, a letter dated January 22nd, 
1874, written to defendant by Samuel Fulton. This letter 
was clearly inadmissible, as it was not pretended or shown 
that Fulton was the agent of plaintiff. The defendant also 
offered in evidence three letters written by Archie L. Ham- 
ilton from Buffalo, Illinois, dated respectively, March 22nd, 
May 8th and May 15th, 1874, and also one dated Kansas 
City, November 19th, 1874. These letters were irrelevant 
and are nothing more than hearsay. It is not shown that 
they were written by the authority of plaintiff, or that the 
writer, who was a son of plaintiff residing in Illinois, was 
the agent of plaintiff in reference to any matter to which 
the letters related. These letters related to some settle- 
ment to be made between plaintiff and defendant. The 
only evidence tending to show an agency of the writer was 
that of plaintiff, who stated that his sons Archie and Ash- 
bie were his agents in the management of his farm in Cass 
county, and had been for several years. There was noth- 
ing to show that either of them was his agent in reference 
to a dissolution of the partnership or of any settlement to 
be made growing out of such dissolution. The evidence 
was calculated to deceive or mislead the jury in this, that 
they might have inferred that settlement was necessary in 
order to a dissolution of a partnership as between the part- 
ners, and that, as the letters tended to show that no settle- 
ment had been made, therefore, there had been no dissolu- 
tion. The utmost extent to which the agency of the writer 
of these letters went was, that he was the agent of plaintiff 
in managing the farm. The contents of these letters did 
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not relate to matters within the scope of the agency, nor 
were they written under such circumstances as to constitute 
a part of the res gestae, and under the authority of the case 
of McDermott v. Hannibal & St. Joseph R. R. Co., 73 Mo. 
516, the evidence was improperly admitted. Judgment 
reversed and cause remanded, in which all concur. 


CARTWRIGHT V. CULVER, Appellant. 


1. Practice: coNTINUANCE : WITNESS, CANNOT TESTIFY TO A CONCLUSION 
or Law. Where the issue is one of title to real estate, the testimony 
of a witness that he once owned the land is inadmissible—even if 
his title were acquired by adverse possession for the required period, 
he could only testify to the facts which established his title, and not 
to the conclusion of law from these facts; and a continuance asked 
on the ground of the suppression of a deposition containing such 
testimony and the absence of the witness who had given the testi- 
mony is properly refused. 


2. : : REAL PROPERTY, WANT OF TITLE NO DEFENSE TO SUIT 





FOR PURCHASE MONEY, WHEN. A purchaser who takes a deed with 
covenants of warranty, and is placed in possession of the land, can- 
not, in the absence of fraud, retain possession and defend a suit on 
the notes for the purchase money, on the ground that his vendor 
had no title and is insolvent; anda continuance on the ground of 
suppression of a deposition which, it was claimed, showed that the 
vendor, in such a case, had no title, was properly refused. 


VERDICT : HARMLESS ERROR. In a suit brought upon two 


o 


notes for the purchase money of land, a verdict for the aggregate 
amount of the two notes, instead of a separate finding upon each, 
will not be set aside for that reason alone, where the only defense 
pleaded applied to both notes, and the plaintiff was entitled to re- 
cover, if at all, the amount of both, and it is plain from the record 
that the verdict is just. 


Appeal from Buchanan Circuit Court.—tHlon. Jos. P. Gruss, 
Judge. 


AFFIRMED. 


Allen H. Vories and James W. Boyd for appellant. 
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The discretion of the trial court as to granting or re- 
fusing the continuance, was unsoundly exercised, to the 
prejudice of the appellant. Carpenter v. Meyers, 32 Mo. 
213; State v. Shreve, 39 Mo. 90; State v. Klinger, 43 Mo. 

27; Frederick v. Rice, 46 Mo. 24. There was a failure of 
consideration for the notes. Appellant got neither title 
nor possession of the land for which they were given. 
Jones v. Shaver, 6 Mo. 642; Wellman v. Dismukes, 42 Mo. 
101; Gamache v. Grimm, 23 Mo. 38; Morrison v. Edgar, 16 
Mo. 411. The verdict of the jury is fatally defective in 
not finding on the two notes separately. Jooney v. Ken- 
nett, 19 Mo. 551; Clark v. H. & St. Jo. R. R. Co., 36 Mo. 
202; Pitts v. Fugate, 41 Mo. 405; State v. Dulle, 45 Mo. 
269; Brownell v. Pacific R. R. Co., 47 Mo. 239; Bigelow »v. 
N. M. R. R. Co., 48 Mo. 510; Brady v. Connelly, 52 Mo. 19. 


Doniphan & Reed for respondent. 


The ownership of land cannot be proven by a mere 
verbal declaration. A defect of title, where the grantee 
of land is in possession under a warranty deed, can- 
not be set up as a defense to an action for the purchase 
price. Mitchell v. McMullen, 59 Mo. 252; Wheeler v. Stand- 
ley, 50 Mo. 510; Key v. Jennings, 66 Mo. 356; Pershing v. 
Canfield, 70 Mo. 140. A separate assessment on each cause 
of action is required in order that the court may know 
how the issues were found and what amount was assessed 
on each count. Brownell v. Pacific R. R. Co., 47 Mo. 248; 
Mooney v. Kennett, 19 Mo. 554; State v. Dulle, 45 Mo. 269, 
The verdict in this case for the aggregate of both notes 
could have inflicted no possible injustice upon defendant. 
Sweet v. Maupin, 65 Mo. 69. 


Henry, J.—This suit originated before a justice of the 
peace on two notes executed by defendant and J. M. Shep- 
herd, for $50 each, payable to plaintiff’s intestate. They 
were given for the balance of the purchase money of a 
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tract of land, and the defense relied upon was, that the 
vendor had no title, and induced Shepherd to purchase the 
land, by fraudulently and falsely representing that he had, 
and that plaintiff was insolvent, and Shepherd had not, nor 
ever had, possession of the land. From a judgment in 
favor of defendant, plaintiff appealed to the circuit court, 
in which a judgment was rendered for plaintiff in accord- 
ance with the verdict for the aggregate amount of the two 
notes and interest, from which defendant has appealed to 
this court. 

An application for a continuance, made by defendant, 
at the term of the court at which the trial was had, was 
overruled, and defendant contends that it should have been 
granted. The deposition of one Callahan had been taken 
in defendant’s behalf, which, on motion of plaintiff, was 
suppressed, and the continuance was asked on account of 
the suppression of the deposition, and the absence of wit- 
ness, then a resident of the state of Kansas, 

The testimony of said witness, contained in the sup- 
pressed deposition, was, that he knew the land in question, 


|. practice: con. CHCe Owned it, and never made a deed con- 


tinuance; witness 


cannottestiytoa Veying it to plaintiff's intestate; that witness 
conclusion of law. owned the land four or five years ago. ‘This 
evidence was inadmissible if witness had been present in 
court to testify. Parol evidence is admissible to prove a 
title to real estate in some cases—for instance a title ac- 
quired by adverse possession continued until the statute 
of limitations has barred the former legal owner, but in an 
aflidavit for a continuance, if that is the kind of title the 
absent witness is to testify to, the facts which establish the 
title are to be proved by the witness, and he cannot testify 
to a conclusion of law. That he has or has not a title, in 
such a case, is a conclusion of law from the facts. 

There is another ground upon which we may sustain 
the refusal to grant the continuance. The jury found that 
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‘peal propery, 2O fraud was perpetrated by plaintitt’s intes- 
Jetense tocuitiee tate to induce Shepherd to purchase the land, 


Mhen ™" and that the purchaser was in possession of 
the land; and under the decisions of this court, it was 
wholly immaterial in such case whether the vendor has a 
title or not. A purchaser who takes a deed with covenants 
of warranty and is placed in the possession of the land, 
cannot, in the absence of fraud, retain possession of the 
land, and defend a suit on the notes for the purchase money, 
on the ground that his vendor had no title and is insolvent. 
If such a defense were permitted, he might defeat a recov- 
ery of the purchase money, and yet never be disturbed in 
his possession of the land. Mitchell v. MeMullen, 59 Mo. 
252; Wheeler v. Standley, 50 Mo. 511; Connor v. Eddy, 25 
Mo. 75, and to the same effect cases will be found in 66 
Mo. 356, and 70 Mo. 140. The question of the fraud of 
the vendor and the possession of the vendee, were sub- 
mitted by instructions in conformity with the foregoing 
authorities. Nor did the court err in declaring that the 
burden of proving the alleged fraud rested upon defendant. 
The instructions asked by defendant were in conflict with 
the above cited adjudications, and were properly refused. 

That there was not a separate finding on each note we 
do not regard as an error which will warrant a reversal of 
8 : : the judgment. The suit originated in a jus- 








2. 
verdict: harmless i : 
error. tice’s court, and no petition, declaration or 


statement was filed, or required, but the filing of the notes, 
as has been held by this court, was all that was necessary. 
The defendant filed an answer, and the only defense pleaded 
applied to both notes. They originated in the same trans- 
action. On the case as made by the evidence, all or none 
of the amount could be recovered; and, inasmuch as on 
the evidence and instructions, plaintiff was clearly entitled 
to recover the full amount of both notes, we cannot see 
that it could possibly have prejudiced the defendant, that 
the verdict was for the aggregate amount of the two notes 
with interest, instead of a finding on each note separately. 
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All the cases cited by appellant’s counsel were suits insti- 
tuted in the circuit court, in which, by the code, each cause 
of action, when two or more are embraced in the petition, 
must be separately stated. Even in the circuit court, if 
suit had been instituted on these notes and the same de- 
tense had been pleaded, and the same case developed by 
the evidence, that we are considering, and a general verdict 
had been rendered for plaintiff, we cannot see that the 
error would have materially affected the merits of the ac- 
tion. If the verdict and judgment were in every other 
‘espect warranted, and the cause were, for such an error as 
is here complained of, remanded, what substantial benefit 
could the defendant have derived from a reversal of the 
judgment? To reverse a judgment for such an error, would 
be to disregard section 3775 of the Revised Statutes, which 
reads as follows: “The Supreme Court shall not reverse 
the judgment of any court, unless it shall believe that error 
was committed by such court against the appellant or 
plaintitt in error, and materially affecting the merits of the 
action.” The judgment is aftirmed. All concur. 


TernErow, Plaintiff in Krror, v. CHAMBERS. 


Pleading : EJECTMENT: SUIT TO SET ASIDE SALE-—FOR AN ACCOUNT—TO 
REDEEM. A petition cannot be sustained as a petition in ejectment 
if it fails to allege either ouster of plaintiff or possession by defend- 
ant; or asa petition to set aside a sale and compel a reconveyanco 
if it fails to allege the execution of 2 deed; oras a petition by a 
mortgageor for an accounting for the rents and profits of the mort- 
gaged premises, if it faiis to allege tha the mortgagee has taken 
possession; or asa petition to redeem if it fails to allege that the 
mortgagee is in possession of the mortgaced promises and has re- 
fused to permit the mortgaccor to redeem. 










































184 


SUPREME COURT OF MISSOURL 


Tetherow vy. Chambers 


Error to DeKalb Circuit Court.—Hon. Joseru P. Grusn. 
Judge. 


AFFIRMED. 
Samuel G. Loring for plaintiff in error. 
Strong Ay Mosman for detendaut in error. 


Norton, J.—This case is before us on writ of error 
presented by plaintiff from a judgment rendered by the 
circuit court of DeKalb county, on sustaining a demurrer 
to plaintiff’s seconu amended petition. In said petition 
plaintiff, in substance, “alleges that he owed Chambers 
$1,000; gave his note for same at twelve months, with ten 
per cent interest, and to secure it executed a deed of trust 
on lands in DeKalb county, Missouri, to Morgan, as trustee, 
with power of sale, and providing that in case of death of 
Morgan, the sheriff of DeKalb county might sell as sub- 
stituted trustee, after notice of time, terms, place of sale, 
and of property to besold; that Morgan died; that plaintii 
defaulted as to payment; that defendant requested th 
sheriff to sell; that said sheriff did sell without any au- 
thority whatever to act in the premises, and without hay- 
ing given any notice of time, terms and place of sale, and 
of the property to be sold; that defendant purchased the 
land at said sale.” Plaintiff nowhere alleges that defend- 
ant ever received a deed for said land, nor that he is, or 
ever was, in possession of it, nor that plaintiff was ever 
ousted by reason of the said sale. It is further alleged 
that in 1864, the time when said sale was made, Stewarts- 
ville, the place at which it was made, was occupied by fed- 
eral troops, that 1t was an inauspicious time to sell, and 
that defendant agreed with plaintiff to buy said land, hold 
it as security for the debt, and reconvey to plaintiff upon 
his paying within ten years the debt and interest. After 
alleging defendant’s refusal, the plaintiff asks that the sale 
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be declared void, and the land vacated, and that an account 
be ordered to he taken and that he be permitted to redeem. 

We are of the opinion that the demurrer was properly 
sustained, the petition not being good either as an action 
of ejectment, because it neither alleges ouster of plaintiff 
nor possession by defendant; or, as a bill to set aside a 
sale, vacate a deed, and compel a reconveyance, because it 
does not allege the execution of a deed by the sheriff to 
defendant, conveying to him the land; or, as a bill to take 
an account between the mortgageor and mortgagee, because 
it does not allege that defendant either as mortgagee went 
into possession of the land after condition broken, or that 
he entered into possession of the same under the sale made 
by the sheriff; or, as a bill to redeem, because it does not 
allege that defendant refused to allow plaintiff to redeem 
on the payment by him of the debt and interest which the 
deed of trust was given to secure; the only allegation on 
this subject being that plaintiff in 1866 offered to pay the 
balance of the debt upon defendant’s accounting for the 
rents of said lands, without alleging that defendant had 
entered into possession of said lands either as mortgagee 
or purchaser at the trustee’s sale. Judgment affirmed, in 
which all concur, except Ray, J., absent. 


MANSFIELD, Appellant, v. Ponuock. 
L’} ’ 


1. Defective Deed, as Color of Title. A deed described the 
land conveyed as “a part of northeast quarter of southeast quarter 
of section 26, township 51, range 9.” Held, that though not good to 
pass the title because of the indefiniteness of the description, it was 
admissible as color of title, when offered in connection with other 
evidence tending to show that the grantor had previously conveyed 
part of the said northeast quarter of southeast quarter, and that the 
remainder was known in the neighborhood by the description given 
in the deed. 

2. Ejectment: secrion 3225, REvIsED sTATUTES 1879, consrRUED. One 
who enters into the possession of land, not asa mere intruder or 
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trespasser, but in good faith, and erects valuable improvements 
thereon, is in the lawful possession thereof within the meaning of 
section 3225, Revised Statutes 1879, and may ‘invoke the provisions 
of that section to defeat recovery in an action of ejectment brought 
more than one year after February 27th, 1874, by one holdinga 
patent from the United States issued more than ten years prior to 
that date, but who for more than thirty years prior to that date had 
not been in the actual possession of the land either by himself or 
by others, and during all that period had paid no taxes thereon. 


Appeal from Audrain Cireuit Court.—Honx. G. Porter, 


Judge. 
AFFIRMED. 
Ira Hall with W. B. MeIntyre for appellant. 
Macfarlane § Trimble for respondents. 


Norton, J.—This is an action of ejectinent commenced 
by petition filed September 12th, 1877, in the cireuit court 
of Audrain county, for the recovery of the possession of 
certain lots in the city of Mexico, all of which are parts of 
northeast quarter of southeast quarter section 26, township 
51, range 9,in said county. The answer admits possession 
and avers that defendants were entitled to such possession, 
and, after denying all other allegations of the petition, sets 
up an open, notorious, continuous, adverse possession of 
the premises sued for, for ten years. It also sets up an 
estoppel, and also facts bringing defendants under the pro- 
tection of section 3225, Revised Statutes, which is invoked 
by them. Upon the trial of the cause defendants obtained 
judgment, from which the plaintiff has appealed. 

On the trial plaintiff, in support of his title, offered in 
evidence a patent issued by the United States, dated Au- 
gust, 1838, conveying to him the northeast quarter of 
southeast quarter section 26, township 51, range 9, which 
covered the lots in dispute. Defendants read in evidence 
a deed executed by the sheriff of Audrain county on the 
8th day of July, 1840, conveying to Isham Willingham all 
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of plaintiff’s interest in a part of northeast quarter of 
southeast quarter of section 26, township 51, range 9; also 
a quit-claim deed from said Willingham dated September, 
1840, conveying the said land by the same description to 
Kdward Beaty; also a quit-claim deed from said Beaty to 
John Lb. Morris, dated September 19th, 1840, conveying 
the land by same description as in said sheriff’s deed. Both 





of these deeds were acknowledged before Robert C. Mans- 
tield, who was a justice of the peace, and who is the 
plaintiff in this suit. Defendants also otiered various mesne 
conveyances, being deeds of general warranty, which car- 
ried whatever title, if any, which passed by the said sher- 
it’s deed down from said Morris to the defendants. Vari- 
ous objections were urged to the introduction of said 
sheriff’s deed, which we deem it unnecessary to particular- 
ize, for the reason that they were substantially sustained 
when the court held that said deed could not be received 
for the purpose of showing that it passed the title of 
plaintiff, but that while it was ineffectual to pass the title, 





it was, nevertheless, admissible for the purpose of showing 
color of title. 

Although the description of the land conveyed by said 
deed was quite indefinite, we think its admission in evi- 
|. perectiveprep, “enee to establish colorable title, was author- 
AS COLOR OF TITLE. ive by the cases of Hamilton v. Boggess, 69 
Mo. 233, and Long v. Higginbotham, 56 Mo. 246. In the 
ease last cited the description in all the deeds relied upon 
by plaintiff to show color of title was quite as indefinite 
as in the deeds in this case; the description being the south 
fourth of the northwest fractional quarter section 10. It 
was held that said deed, while it would not pass title be- 
cause of defective description, was, nevertheless, receiva- 
ble in evidence to show colorable title, in connection with 
a survey pointing out the boundaries of the tract. So, in 
the present case, while the description in the deeds might 
he held too indefinite to pass title, yet they were properly 
admitted to show color of title in connection with the other 
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evidence offered, that plaintiff had previously conveyed ten 
acres off of said forty acre tract, leaving thirty acres re- 
maining, and that this thirty acres was well known in the 
neighborhood by the description given in the deeds, 


We deem it unnecessary to notice the evidence intro- 


duced, either for the purpose of showing such adverse pos- 


2. EJECTMENT : sec- 
tion 3225, Revised 
Statutes 1879, con- 


strued. 


session of defendants as would bar plaintift’s 
right of action, or the evidence offered to 
show that plaintitf by his acts was estopped 


from asserting title as against defendants, or the instruc- 
tions given and refused by the court relating to either of 
suid defenses, inasmuch as section 
Statutes, under the proved facts in the case, cut off plaint- 
That section is as follows: “Any 
person claiming any real estate in the lawful possession of 
another, and which has not been in possession of such 
claimant, or any one under whom he claims, for thirty con- 
secutive years, and on which neither he nor those under 
whom he claims has paid any taxes during all that period 
of time, and the equitable title to which has emanated 
from the government more than ten years, shall within one 
year from the approval of this act bring his action to re- 
cover the same, and in default thereof he shall be forever 
barred, and his right and title shall ipso facto vest in such 


iff’s right to recover. 


possessor.” 


of the Revised 


The uncontradicted evidence shows that de- 


fendants went into the possession of the premises sued for 
in 1869, not as mere intruders or trespassers, but in good 
faith, claiming title under the deeds read in evidence, and 
erected improvements thereon costing about $30,000, and 


worth at the time of the trial about $20,000. 


Having thus 


entered into the possession of the premises, they were, we 
think, in the lawful possession within the meaning of the 
statute. 
who had acquired title to the land sued for by entry and 
patent from the government in 1838, had never been in the 
actual possession of it, either by himself or others, and that 


for more than thirty years he had not paid any taxes on 


The undisputed evidence shows that plaintiff, 
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said land. His evidence upon that subiect is as follows: 
“T never, at any time, occupied the lands sued for. I 
never, at any time, paid any taxes on any part of the lands 
sued for. I knew that William Pollock, the defendant, 
built a mill on the land in 1869, and has had possession 
ever since.” There was no conflict in the evidence on any 
of these facts, and the court would have been warranted 
in assuming them to be true, and directing the jury that 
under the evidence their verdict must be for defendants. 
This, however, the court did not do, but referred the ques- 
tion of fact to the jury, directing them to find for defend- 
ants if they believed they had been established by the 
evidence. Judgment affirmed, in which all concur, except 
Hoven, J., who dissents. 


Hoven, J.—I dissent from the opinion of the court in 
this case, for the reason that I do not think that section 
3225 of the Revised Statutes has any application to a case 
of this kind. 


LANGENER ef al., Appellants, v. PHELps. 


Practice: continuance. An application for a continuance on account 
of the absence of a material witness, who lives beyond the juris- 
diction of the court, should show that due eflorts were made to 
obtain his deposition ; and, if it appears that he was present during 
the term at which the trial was had, it should show that a subpwna 
has been served upon him; the subsequent sickness of the witness 
and his inability to attend after return to his home upon an adjourn- 
ment of court for two weeks, preventing compliance with his prom- 
ise, and disappointing the expectation that he would be present at 
the trial, does not entitle a party to a continuance. 


Appeal from Buchanan Circuit Court—Hon. J. P. Gruss, 
Judge. 


AFFIRMED. 
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The application for a continuance, was as follows: 
“Come now the above named plaintiffs and move the court 
to grant a continuance of this cause till the next term of 
this court on account of the absence of a material witness, 
and in support of such motion the plaintiff, Ernst Lang- 
ener, being duly sworn on his oath deposeth and saith, 
he cannot safely go to trial at this time on account of the 
absence of Fred. Reischel, a witness for plaintiffs, who re- 
sides in Doniphan county, in the state of Kansas; that the 
testimony of said Reischel is material in this cause; that 
no other witness is in attendance or known to plaintifts 
whose testimony could have been procured in time or at 
all, upon which plaintifts can safely rely to prove the par- 
ticular facts that said absent witness is expected to prove; 
that plaintiffs believe they cannot safely go to trial without 
the testimony of said absent witness; that said Reischel is 
not absent by the consent, connivance or procurement of 
the plaintiffs, or either of them; that said Reischel has 
been here in attendance upon this court at the present term, 
at the request of the plaintiffs, for the purpose of giving his 
testimony in this cause; that upon the adjournment of this 
court on January 25th last past, said witness went to his 
home in Doniphan county, and since said time he has been 
taken sick and is now confined in and unable to leave his 
house; that plaintifis notified him to attend upon this court 
Monday of this week, and on said day the plaintiff Lang- 
ener received the letter hereto annexed written by August 
Schmohl, whose handwriting is known tothe affiant, and 
the said letter is in the handwriting of said Schmohl and 
came to affiant by due course of mail. Said letter is in the 
German language, and a correct translation thereof is as 
follows: ‘Troy, Kansas, 10 February, 1879. Langeuner; 
I am requested by Fred. Reischel to write you that it is 
impossible for him to come to St. Joseph and testify for 
you in your case, for he can’t move his limbs. I have got 
no work yet. Hoping to get some. If not, I will be in 
St. Joe inashort time. AugustSchmohl.’ Affiant knows 
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said Schmohl, and that he is a responsible and truthful 
person ; that but for said Reischel’s sickness he would be 
here in attendatice to testify in this cause. The plaintifts 
have not taken his deposition for the reason that they ex- 
pected him to be present at the trial, as he has been until 
the adjournment of this court two weeks ago Monday last; 
that if a continuance be granted, plaintiffs believe they can 
and will have said witness or his testimony present, at the 
trial of this cause at next term of this court; that this ap- 
plication is not made for vexation or delay, but for the 
purpose of having a fair trial; that this is the plaintitts’ 
tirst application for a continuance in this cause.” 


Vinton Pike tor appellants. 
£. C. Zimmerman for respondents. 


Suerwoop, C. J.—The application for a continuance 
was very properly denied. ‘Not a particle of diligence was 
used by plaintifts. The witness lived in a foreign juris- 
diction, yet no effort was made to be ready for trial, by 
taking his deposition. Nor when he came within the 
jurisdiction of the court, was any subpena served upon him. 
The fact that he was present at a previous time during the 
term and trial, and that he promised, as it is said, to return 
and testify when the cause came on for hearing, can be of 
no more avail than if the witness were a resident of this 
State. A party who, instead of relying on legal process, 
chooses rather to rely on the promise of his witness, has 
no ground of complaint if such promise does not pass as 
currently with the court as it did with himself. These re- 
marks are made as if a promise had really been given by 
the witness to return as stated; but the affidavit for the 
continuance, which is to be taken most strongly against 
the affiant, will not admit so liberal a construction. We 
affirm the judgment. Norron and Ray,JJ., concur; Hoven 
and Henry, JJ., dissent. 
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CaMp’s CREDITORS AND DiIsTRIBUTEES v. Camp’s ADMINIS- 
TRATOR. 

1. Charging the Administrator with Interest. Where an ad- 
ministrator has used the funds of his intestate in his own business, 
rendering no account thereof, he is properly charged with compound 
interest thereon at ten per cent. 


- 


2. ———. The failure to account raises the presumption of such use 
of the money 

Inventory. That an administrator has charged himself in his in- 
ventory with an account against himself on the books of his intes- 
tate is open to explanation ; and whether this charge on the intes- 
tate’s books at the time of his death represented a subsisting in- 
debtedness of the administrator to him isa question to be deter 
mined by the circumstances of the case.* 


“~ 














Appeal from St. Louis Court of Appeals. 






AFFIRMED. 


Thos. T. Gantt for appellant. 










If a trustee retains balances in his hands, which he 
should invest, or delays to invest for an unreasonable time, 
or mingles trust money with his own, or uses it in his pri- 
vate business, or deposits it in his own name, or that of 
his firm, or neglects to settle his account for a long time, 
or to distribute or pay over meney when he ought to do 
so, he will be liable to pay simple interest at the rate es- 
tablished by law as the legal rate in the absence of special 
agreement. 1 Perry on Trusts, (2 Ed.) p. 570, § 468, and 
cases cited. 












Glover & Shepley for distributees, respondents. 










The court properly charged the administrator with 
interest at ten per cent, with annual rests, upon the amount 
which it found he was chargeable with as so much cash, 







These Syllabi are taken from the report of the case in 6 Mo. 


b pe 
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and which he failed to account for as such. Williams, Ad’r, 
v. Heirs of Pettigrew, 62 Mo. 460; Barney v. Saunders, 16 
How. 535; Hook v. Payne, 14 Wall. 252. 





Finkelnburg & Rassieur for creditors, respondents. 


The method of calculation of interest adopted is the 
only one resting on authority in this State. Riney v. Hill, 
14 Mo. 500. 


Henry, J.—This is a controversy which originated in 
the probate court of St. Louis, between distributees of the 
estate and the administrator, respecting a certain indebted- 
ness of the administrator to the estate, inventoried as such 
by him, but which he claimed credit for in his final settle- 
ment, alleging that $4,500 he did not owe and never owed, 
and that, as regards the balance, he was insolvent, and, 
therefore, entitled to a credit for it. On an appeal to the 
circuit court he was successful as to the $4,500 item, and 
on appeal to the court of appeals the judgment of the cir- 
cuit court was affirmed and cross-appeals have been taken 
to this court. The facts are fully stated in the opinion de- 
livered by the court of appeals, and as we all agree that 
the opinion of that court, in its arguments and conclusions, 
satisfactorily disposes of all the questions presented by the 
record, its judgment is affirmed. All concur. 


oWERS V. [NGRAM, Plaintiff in Error. 


Costs, when Amount Recovered is Below Jurisdiction of the 
Court: JUDGMENTS, CONCLUSIVENESS, AND PRESUMPTIONS IN FAVOR 
or. In an action to recover $500 damages for breach of contract, 
the circuit court rendered judgment in favor of plaintiff for $1 dam- 
ages, and $264.50 costs. Held, that it would be presumed in favor 
of the judgment, that the court was of opinion that the plaintiff 
had, at the commencement of the action, reason to believe that he 
was justly entitled to recover a sum within the jurisdiction of the 

13—74 
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court, as otherwise, under section 996 of the Revised Statutes of 
1879, the costs should have been adjudged against the plaintiff. 
Held, further, that the judgment was conclusive evidence of a find- 
ing by the court that such was its opinion, and that it had no power 
to set aside such judgment at the succeeding term. 


Error to Nodaway Circuit Court.— Hon. H. 8. Keviey, 
Judge. 


REVERSED. 
Johnston & Jackson for plaintiff in error. 
James Monier for defendant in error. 


Hoven, J.—This was an action instituted in the circuit 
court of Nodaway county to recover $500 damages for 
breach of contract of lease. There was a verdict for the 
plaintiff for the sum of $1, and judgment was entered 
against the defendant for said sum, and for all costs. Sec- 
tion 996 of the Revised Statutes provides, that where the 
plaintiff’s claim has not been reduced by set-off, and he 
shall recover an amount below the jurisdiction of the court, 
the costs shall be adjudged against him, “ unless the court 
shall be of opinion from the evidence that the plaintiff 
had, at the time of the commencement of the suit, reason- 
able grounds to believe that he was justly entitled to re- 
cover judgment for an amount within the jurisdiction of 
the court.” The judgment, after reciting the trial and 
verdict of the jury, concludes as follows: “It is, tlere- 
fore, considered and adjudged by the court that plaintifi 
have and recover of defendant the said sum of $1, the 
damages by the jurors aforesaid, in form aforesaid, assessed, 
together with the costs and charges herein expended, taxed 
at $264.50, and have thereof execution.” At the next 
succeeding term the defendant filed a motion to re-tax the 
eosts, on the ground that the court did not, at the term at 
which said cause was tried, find that plaintiff had reason 
able ground to believe that he was justly entitled to » cover 
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an amount within the jurisdiction of the court. This mo- 
tion the court overruled, and thereupon set aside the judg- 
ment entered at the previous term, on the ground that it 
was unauthorized, and rendered a judgment for $1 and 
costs, reciting therein that the court found that plaintiff 
iad reasonable ground to believe that he was justly enti- 
tled to recover an amount within the jurisdiction of the 
court. 

The judgment first rendered was sufficient. As the 
court could net legally tax the defendant with the costs 
unless it was of opinion from the evidence that the plaintiff 
had reasonable ground to believe he was justly entitled to 
recover a sum within the jurisdiction of the court, and 
as that judgment did tax the defendant with the costs, and 
as it was solely within the discretion of the trial court 
whether they should be so taxed, it must be presumed, ana 
indeed we may say that the judgment itself is conclusive 
that the court was of opinion that the plaintiff had reason 
to believe he was entitled to recover a sum within its juris- 
diction. Hannan v. Shotwell, 55 Mo. 429. The court had 
no authority to set aside this judgment and render another 
judgment at the succeeding term, and its action in that 
regard is reversed. Jones v. Hart, 60 Mo. 356. This leaves 
the original judgment, which taxes the defendant with the 
costs, in full force. The other judges concur. 


Water ef al., Appellants, v. Forp. 


1. Donatio causa mortis: Bank cHEcks. To constitute a valid do- 
natio causa mortis, there must be actual delivery of the subject of 
the gift in the lifetime of the donor. Delivery to an agent with 
irections to him to deliver to the donee after the death of the donor, 
and if he should recover then to return the property to the donor, 
is insufficient. 

Whether a bank check can be the subject of a donatio causa mor- 
tis, quaere ? 
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Administration: INVENTORY OF OMITTED PROPERTY. At any time 
before final settlement, the probate court has jurisdiction to compel 
the administrator to inventory any property of the estate which has 
been overlooked or omitted. 

Practice: supreme court. Where the trial is by the court, and 
there is no dispute as to the facts, matters of law necessarily passed 
on by the court in arriving at its conclusion are subjects of review 
in the appellate court, although no instructions were asked or given. 


Appeal from Andrew Circuit Court—Hon. H. 8. KeEtwey, 
Judge. 


REVERSED. 


Rea, Heren & Son for appellants. 


There is no distinction between a donation causa mor- 
tis and any other parol gift in respect to the necessity of 
actual delivery. Harris v. Clark, 3 N. Y. 93, 113, 106; 
Champney v. Blanchard, 39 N. Y. 116. The transaction in 


the present case was an executory gift to take effect upon 
the death of the donor, and, as such, was void, because not 
authorized by statute. 2 Wag. Stat., p. 1367, § 21. The 
probate court had jurisdiction. Sess. Acts 1866, p. 54, §§ 
1, 6; Sess. Acts 1870, pp. 224, 225; Hnsworth v. Curd, 68 
Mo. 282; Pearce v. Calhoun, 59 Mo. 271; Titterington v. 
Hooker, 58 Mo. 593; Caldwell v. Hawkins, 73 Mo. 450. 
Where the facts are admitted, this court will review the 
questions of law involved, although no instructions are 
asked by either party. Gambs v. Ins. Co., 50 Mo. 44; Waa- 
dell v. Williams, 50 Mo. 216; Wood v. Williams, 61 Mo. 65. 


Charles F. Booher, W. W. Caldwe. and Bennett Pike 


for respondent. 


Where one in apprehension of death delivers a thing 
to another, to be given by him to a third person after the 
death of the donor, and on such donor’s death the thing is 
delivered accordingly to the donee designated, and accepted 
by him, this is a valid gift causa mortis. There was an ac- 
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tual delivery to a person for the use of the donees, an ex- 
pectation of death, the death of the donor ensuing, a 
subsequent delivery to the donees, and an acceptance of the 
gift by them. Sessions v. Moseley, 4 Cush. 87; Parish v 
Stone, 14 Pick. 198 ; Phipps U. Hope, 16 Ohio St. 586; Craig 
v. Kittredge, 46 N. H. 57; Busby v. Byrd, 4 Rich. (8. C.) 
Eq. 9. A delivery to a trustee for the use of a party to be 
benefitted, is as effectual as a delivery to the party himself. 
Stone v. Hackett, 12 Gray 227; Kekewich v. Manning, 1 DeG. 
MacN.& G. 135; s.¢., 50 Eng. Ch.176; Jiller v. Billingsly, 
41 Ind. 489. The probate court had no jurisdiction. Sher- 
wood v. Hill, 25 Mo. 391. The questions of law involved 
in the case cannot be reviewed, not having been raised by 
instructions. Weilandy v. Lemuel, 47 Mo. 322; Wilson v. 
R. R. Co., 46 Mo. 36; Easley v. Elliott, 43 Mo. 289. 


Henry, J.—This was a proceeding in the probate court of 
Andrew county by plaintiftS, who are heirs at law of David 
Walter, to compel the administrator to inventory $4,000 
as assets of said estate. The following are the facts upon 
which they rely: On the 12th day of May, 1873, the de- 
ceased, David Walter, requested Ford to fill up four checks 
on the State National Bank for $1,000 each, payable, one 
to Catharine M. Sigrist, one to Durham, one to Louisa 
Gicke, and the other to Ed. Walter. These checks were 
then signed by Walter, and delivered to Ford, with direc- 
tions to him to deliver them to the parties in whose favor 
they were respectively drawn, if he, Walter, should die, 
but, if he recovered, to return the checks to him. Ford 
held the checks until the death of Walter, which occurred 
on the 21st of May, nine days after the checks were made, 
and then delivered them to the payees thereof, who drew 
the money on them at the bank. 

The question is, were these valid as gifts causa mortis? 
In the 2nd volume of his Commentaries, page 444, Chan- 
1. ponatio causa cellor Kent says: “Such gifts are conditioned 


MORTIS: bank ,, ° —— ° 
checks. like legacies, and it is essential to them that 
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the donor make them in his last illness or in contempl:- 
tion and expectation of death ; and, with reference to their 
effect after his death, they are good notwithstanding the 
previous will; and, if he recovers, the gift becomes void.” 
Judge Story says: “To give it effect there must be a de- 
livery of it by the donor, and it is subject to be defeated 
by his recovery, or escape from the impending peril of 
death.” All the authorities agree that there must be an 
actual delivery of the subject of the gift by the donor. It 
only differs from a gift inter vivos, in that it is “defeasable 
by reclamation, the contingency of survivorship, or deliv- 
erance from peril.” Nicholas v. Adams, 2 Whart.17. Was 
there a delivery of the subject of the gift to the payees of 
the check by Walter in his lifetime? Ilis injunctions to 
Ford were that they were not to be delived unless the donor 
died, and were to be held by Ford to be redelivered to the 
donor, if he recovered. Ford was the-agent of Walter and 
bound to obey his instructions, and so doing, could not 
have delivered the checks to any one while Walter lived. If 
they had been given to Ford to be held for the payees at 
all events, the authorities cited to show that a delivery to 
an agent or trustee of the beneficiaries is a sufficient de- 
livery, would be in point, but that is not this case. The 
checks were given to Ford, not to be delivered in the life- 
time of Walter, but after his death. It was in the nature 
of a testamentary disposition, and possessed none of the 
elements of a donatio causa mortis. 

It is unnecessary to determine whether a donatio causa 
mortis can be made of checks on a bank. 

The probate court had jurisdiction of the cause. 
Overton v. McFarland, 15 Mo. 318; Caldwell r. Hawkins, 73 
2. apuinistration: Mo, 450. Ford had advertised his final set- 
inventory of omit- ° ° : 
ted property. tlement. On delivering the checks in ques- 
tion to the payees he required, and they executed to him, 
a bond of indemnity. The controversy could, with less 
delay and more appropriately, be determined on the final 
settlement, than ina suit on the bond. At any time be- 
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fore a final settlement, the probate court has jurisdiction 
to compel the administrator to inventory any property of 
the estate which has been overlooked or omitted. 

Nor is there anything in the position taken by re- 
spondent’s counsel, that this court cannot review the action 
5 practice: su- Of the circuit court, because no declarations 
sari of law were asked or given. The facts were 
not in dispute. There was no trial by jury, and the court 
could not have reached its conclusion without determining, 
as a matter of law, that on the facts, the gifts were causa 
mortis. The judgment, which was for defendant, is re- 
versed and the cause remanded, to be proceeded with as 
herein indicated. All concur. 








Tue State, Appellant, v. Er. 


1. Insanity asa Defense to Homicide. To entitle a defendant 
charged with homicide to acquittal on the plea of insanity, it must 
appear, to the reasonable satisfaction to the jury, that his mental fac- 
ulties were, at the time the act was committed, so perverted and de- 
ranged as to render him incapable of distinguishing between right 
and wrong in respect to that particular act. 

2. Murder in the Second Degree. There can oe no murder in the 
second degree without premeditation. 


Y 


3. Insanity: opINION OF NON-EXPERT. A witness who is not an expert 
will be allowed to give an opinion upon a question of insanity, only 
in connection with a statement of the facts which form the basis of 
his judgment. 


4. Certain remarks of the prosecuting attorney in his closing address 
to the jury; Held, not objectionable. 


Appeal from St. Louis Court of Appeals. 
REVERSED. 
D. H. McIntyre, Attorney General, for the State. 
Allen § Coste for respondent. 


Norton, J.—The defendant, William Henry Erb, was 
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indicted in the St. Louis criminal court on the 2nd of July, 
1879, for murder in the first degree for the homicide of his 
divorced wife, Rose Mion, alias Aglae Rosalie Erb, on the 
19th day of June, 1879. He was arraigned at the same 
term and pleaded guilty, which the court refused to accept, 
and ordered the plea of “not guilty”’ to be entered. After 
several continuances, the cause came on for trial at the 
March term, 1880, and defendant was convicted of murder 
in the first degree, as charged in the indictment. After 
an unsuccessful motion for a new trial, he made an appli- 
cation for an appeal to the St. Louis court of appeals, 
which was granted. That court reversed the judgment of 
the criminal court, whereupon the circuit attorney for the 
State appealed the case to this court. 

The principal objections made by defendant’s counsel, 
in their motion fora new trial, are to the action of the 
court giving certain instructions on its own motion, and 
refusing others asked by defendant ; in admitting improper 
and illegal testimony for the State, and excluding compe- 
tent and legal testimony for the defendant, and the action 
of the court in refusing to instruct the jury to disregard 
certain alleged improper statements made by the circuit 
attorney in his address to the jury. 

The facts disclosed by the evidence on the part of the 
State to establish the corpus delicti are that the defendant, 
having heard that the deceased, who had been divorced 
from him for some years, was about to marry again, went 
to his home, procured a knife and proceeded to the house 
of deceased, where she was engaged in washing, and asked 
her “if that was true,” to which deceased made no response, 
whereupon defendant stabbed her twice in the back, the 
knife penetrating the left ventricle of the heart, and inflict- 
ing a wound of which she immediately died; that defend- 
ant, after committing the homicide, threw the knife, with 
which he inflicted the wound, into the vault of a water- 
closet, and walked away up Spruce street, and upon being 
arrested said he did not cut any woman; that about three 
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hours after his arrest, upon being asked why he killed his 
wife, he answered: “ Who said I killed her?” and upon 
being told “your little daughter said so,” replied that: 
“She can’t say so; I have not seen my wife for overa 
year. I never had such a knife.’ On the morning after 
the homicide defendant said there was no use in denying 
the killing; that his wife had not treated him well; had 
once put him in the workhouse; that he had been told, 
the afternoon of the homicide, that she was going to marry 
somebody, and he made up his mind, while sitting on the 
stone, to get his knife; that he then went home and got 
it; that he then went to his wife’s house and entered the 
front door and met bis little girl and asked her where her 
mother was, aud, upon being told that she was in the yard, 
he went into the yard and saw his wife at a wash-tub, and 
asked her if that was true, meaning if she intended to 
marry, and upon receiving no reply, defendant said he 
“then gave it to her” and “threw it away,” meaning the 
knife, and then went up Spruce street to Fourth street. 
These facts sufliciently characterize the brutal nature of 
the act, and viewing the homicide in the light of them 
alone, they unquestionably establish the crime of murder 
in the first degree. 

The only defense relied upon at the trial was that of 
insanity. This defense was sought to be established by 
showing that defendant had been addicted to strong drink 
for a number of years; that previous to 1865 he lived in 
Paducah, Kentucky, and while there had drunk to such 
excess as to produce on several occasions delirium tremens ; 
that he had attempted, while in Kentucky, on one occasion, 
to jump out of a two-story window, on another occasion to 
poison himself, and on another attempted to kill a man 
with a knife, which he was trying to take from him; that 
when sober he was peaceable and quiet; when drunk, dan- 
gerous and quarrelsome ; that he removed to St. Louis in 
1865, where he continued his habit of drinking. As to 
the extent to which he indulged in this habit after his re- 
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moval to St. Louis the evidence is conflicting, some of the 
witnesses stating that he indulged in it in 1876 to such an 
extent that he became very much depraved and on the 
verge of delirium tremens, on which occasion he cut his 
wrist and said he was going to kill himself; that in 1878 
he was prostrated from the heat ; that about that time and 
afterwards he would not rest well of a night, would often 
be restless and complain of headache and burning sensation 
in his stomach, and request not to be left alone at night. 
All the witnesses concur in saying that during his residence 
in St. Louis he was never unwell except as above stated, 
and never unable to attend to business, though during the 
time he was often drunk. As to the condition of defend- 
ant at the time the homicide was committed, all the wit- 
nesses who saw him immediately after the occurrence 
concur in saying that he was not drunk, but appeared to 
be sober, his own admission being that he had drunk twice 
on the day of the homicide. Upon the close of the evi- 
dence, defendant’s counsel put a hypothetical case to a 
physician who was an admitted expert on the question of 
insanity, to which the physician answered “ that he would 
sall it simply a case of alcoholism; that he could not define 
it as a case of insanity ; that the case put was one where 
the responsibility of the individual is modified by the con- 
dition of his mind. This moditied responsibility is all I 
could predicate of this case. It would come under the 
head of nervous cases where an individual, though sane, 
would be less responsible than many who are insane.” The 
State also put a hypothetical case to another physician, 
also an expert, embodying substantially the same facts, 
who answered “that he saw no insanity in the case.” 

The defendant asked nine instructions, of Which the court 
gave numbers one and seven, and refused the others, and in 
l. wsawity as 4 SO doing it is insisted by counsel that the 
co. court committed error. x Instruction number 
two, which was refused, asked the court to direct the jury 
in substance that if they believed defendant, at the time 
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of committing the homicide, was incapable of distinguish- 
ing right from wrong, or of exercising control or will 
power over his actions, or wus unconscious at times of the 
nature of the crime he was about to commit, they would 
find defendant not guilty. In an instruction given by the 
court, of its own motion, the jury were told that if, at the 
time the stabbing occurred, defendant was so insane that 
he could not and did not know or comprehend the nature 
or character of the act, although he may have committed 
it, he is not guilty; that to entitle defendant to an acquit- 
tal on the plea of insanity, his mental faculties must have 
been, at the time the homicide was committed, so perverted 
and deranged as to render him incapable of distinguishing 
between right and wrong, and of knowing the right from 
the wrong of that particular act. The instruction given 
by the trial judge is in strict conformity to the ruling of 
this court in the cases of the State v. Baldwin, 12 Mo. 223; 
State v. Hurting, 21 Mo. 464, and State v. Redemeier, 71 Mo. 
175.y This instruction covered the ground as to insanity, 
and no error was committed in refusing instruction num- 
ber two. Besides this, I cannot see anything in the facts 
of this case, transpiring at the time the act was committed, 
upon which to predicate an instruction telling the jury 
that 1f they believed defendant was unable to exercise 
control or will power over his actions when he committed 
the act, they would acquit. 

Instructions numbers three and six were properly 
overruled, for the same reasons which apply to the second 
instruction{ In all cases where insanity is interposed as a 
defense, whether such insanity be denominated alcohol- 
ism in its chronic form or in its acute form of delirium 
tremens or dypsomania, affective or emotional, ideational, 
or whether it be designated by any other of the various 
technical terms denoting peculiar forms of insanity, the 
question, according to the uniform course of decisions in 
this State, is, whether such insanity rendered the person 
laboring under it incapable of distinguishing petween right 
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and wrong in respect to the act he was about to commit. 

The fourth and fifth of defendant’s instructions were 
properly refused, as they asked the court to tell the jury 
that if they had a reasonable doubt as to the insanity of 
the accused, they would acquit. Instructions containing 
the above principle have been repeatedly condemned by 
this court. State v. Redemeier, and cases there cited. 

The eighth instruction is as follows: “ The court in- 
structs the jury that if they believe at the time of the 
> worper ix tae “llling charged in the indictment the mental 
SECOND DEGREE. an moral faculties of the defendant were so 
perverted from their normal condition by the habitual use 
of alcoholic liquors as to prevent him from understanding 
the nature and consequences of the act he was about to 
commit, and such perverted and diseased condition of his 
mental and moral faculties was inconsistent with delibera- 
tion and premeditation, as charged in the indictment,-so 
that he could not have acted with deliberation and pre- 
meditation, the jury must find the defendant guilty of mur- 
der in the second degree, and assess the punishment at a 
term in the penitentiary for not less than ten years. But 
such diseased condition of the menial and moral faculties 
must be the result of an habitual use of liquor and not 
merely the disturbance incident to a fit of intoxication.” 
The facts in this case, if defendant was not insane, show it 
to be murder in the first degree, and nothing else, and the 
instruction might well have been refused on that ground; 
but it was fatally defective on another ground, in this: that 
it authorized the jury to find defendant guilty of murder 
in the second degree without finding that the act was done 
with premeditation. State v. Curtis, 70 Mo. 594. 

The ninth instruction refused, asked the court to in- 
struct the jury to disregard the evidence of Sergt. Frank 
& weaner conte Watkins. This witness was called in rebut- 
fon of non-expert. tal and was asked the question “ What was 
defendant s appearance and conduct as to sanity or insan- 
ity?” This question was objected to on the ground that 
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Watkins was not an expert and could not, therefore, give 
an opinion. This objection was properly overruled under 
the anthority of State v. Klinger, 46 Mo. 229, where it was 
held that “ Witnesses who are not experts may be permitted 
to state whether they deem the prisoner to be insane, but 
it can only be done in connection with their statements of 
the particular conduct and expressions which form the 
basis of the judgment.” 

It is also urged, as a reason for reversing the judg- 
ment of the trial court, that after the argument of the case 
before the jury had been closed, the court was asked to in- 
struct the jury to disregard the following language used 
by the prosecuting attorney in his closing speech. The 
circuit attorney, in his closing argument, said: ‘“ Where 
aman is really insane, from whatever cause, he shall be 
protected by the State whose representative I am.. For 
instance, take the case of Heuman, which startled the com- 
munity the other day, and which, doubtless, you have all 
read about. He had fits and delirium tremens, and while 
so suffering he killed his little infant, whom he loved, and 
his wife by his bedside, in his insane delusion that his little 
infant and his wife meant to kill him. Now that is alco- 
holism or insanity resulting from it, which the law recog- 
nizes wherever it exists. There is nothing of this kind in 
Erb, the case before you. He had no delusion or insanity 
of any kind, and none that any person swears to. 

That there was no murder in the second degree in 
the case; that the testimony proved murder in the first 
degree, and this was not denied, as insanity was the de- 
fense ; that if this was so, the jury ought not to convict of 
murder in the second degree, as this would be virtually 
pardoning the accused, and the pardoning power belonged 
to the governor and not to juries; that they should do 
their duty, and if they thought there were any mitigating 
circumstances they could write to the governor.” We 
‘annot say that these utterances were not fully warranted 
by the facts disclosed in the evidence. It is true that the 
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court had given an instruction for murder in the second 
degree, doubtless under the belief that section 1234 of Re- 
vised Statutes directed trial courts in every case of indict- 
ment for murder in the first degree to give an instruction 
not only as to murder in the first degree but also to murder 
im the second degree. This was a misconception of the 
statute, this court having held in the case of the Sfate v. 
Hopper, 71 Mo. 425, that said section is not to be understood 
as requiring the trial court to instruct the jury as to mur- 
der in the second degree where there is no evidence upon 
which to predicate it. 

The remark of the prosecuting attorney “that there 
was no murder in the second degree; that the testimony 
proved murder in the first degree, and that this was not 
denied, as insanity was the defense,” could have been un- 
derstood by the jury in no other sense, than if they did not 
believe that defendant was insane at the time he committed 
the act, they were bound under the evidence and the law 
to find him guilty of murder in the first degree. The 
principle thus announced in the remarks of the prosecuting 
attorney was directly sanctioned by this court in the case of 
the State v. Baldwin, supra. There was no mistake of law 
or fact, and the case does not come within the principle 
announced in the case of State v. Lee, 66 Mo. 167. 

Nor do we think the appeal made to the jury to do 
their duty would warrant an interference with the judg- 
ment. It amounted to nothing more than an assertion of 
what every juror in the box, if intelligent enough to sit 
on a jury, knew to be a fact, viz: that their function was 
not to bestow mercy, but to do justice between the State 
and the accused.¥ Perceiving no error, the judgment of 
the St. Louis court of appeals is reversed, and that of the 
criminal court is affirmed, in which all the judges concur, 
Judge Hoveu concurring in the result. 
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Statements Admitted as Testimony of Absent Witness: 
CONTINUANCE. Where a party, for the sake of avoiding a continu- 
ance, admits that an absent witness, if present, would swear to cer- 
tain statements, these statements are as much a part of the evidence 
in the cause as if the witness were present at the trial and testified 
to them before the jury, and should be so considered by the jury 
in making up their verdict. 

Manslaughter: “REASONABLE PROVUCATION.” The term “ reason- 
able’’ may properly be used in an instruction as descriptive of the 
kind of provocation which will reduce homicide from murder to 
manslaughter. 

Homicide: passion, as FIXING THE GRADE OF THE OFFENSE. The 
passion which will reduce homicide to the grade of manslaughter is 
an excited state of mind produced by some lawful provocation, e. y., a 
blow. That which will reduce it to murder in the second dcgree is 
the same state of mind produced by some just cause of provoca- 
tion short of lawful provocation, ¢. g., grievous and degrading words 
of reproach. 

— : ——: QUESTIONS OF LAW AND Facr. What words of re- 
proach and attendant circumstances will be deemed a just cause of 
provocation, and constitute the homicide murder in the second de- 
gree is in every case a question of law for the court. Whether 
the state of mind necessary to make the killing the lowest grade of 
murder was, in fact, superinduced by such provocation and actually 
existed at the time of the killing, is a question of fact for the jury. 

InsTrucTIONS. It is for the court to determine what grade 
or grades of homicide the evidence tends to establish, and it is the 
duty of the court in instructing the jury to confine itself to such 
grade or grades. 

DELIBERATION. Only such murders are deliberate as pro- 
ceed from deep malignity of heart or are prompted by motives of 
revenge or gain. 

INSTRUCTIONS, HARMLESS ERROR. This court will not reverse 
a judgment in a case of homicide because the trial court gave in- 
structions as to murder in the second degree, when the act, if not 
done in self-defense, must have been murder in the first degree, if 
the jury have found that it was the latter; and it does not matter 
that the instructions incorrectly defined the offense of murder in 
the second degree. The error could not have been prejudicial to 
the appellant. 


-——-: PREMEDITATION. In defining the term “ premeditatedly,” 








the trial court said: “It means thought of in the sense of thought 
over.’ Held, an erroneous definition, because it gave to premedita- 
tion an element of deliberation which does not belong to it. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Merrick & Bishop for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Hoven, J.—The defendant was convicted of murder 
in the first degree in the St. Louis criminal court, and 
sentenced to be hanged. He appealed to the court of 
appeals, where the judgment of the criminal court was 
affirmed. 

The opinion of the court of appeals contains the fol- 
lowing statement of facts: “There was a house on the 
Levee in St. Louis called the ‘Red House,’ where negro 
steamboatmen were accustomed to meet for the purpose 
of gambling. The defendant Ellis was an employe of the 
house. On the day of the homicide the deceased, Mack 
Sanders, had been in the house, had given trouble, and 
had been put out by a policeman ; but upon promising to 
behave himself he was allowed to come back. A little 
after that he took the money of some one, which was lying 
on the table, and was compelled by the defendant to give 
it up. Later in the day the proprietor, having occasion to 
go out, left the defendant in charge of the place. The 
deceased got into a dispute with one Tom Kelley about tlie 
reckoning of a throw of dice; Kelley claimed that he had 
won twenty cents of the deceased, which the deceased re- 
fused to pay. There was a large number of negroes in 
the room at the time. The defendant, hearing the noise, 
came in. The deceased in the meantime had drawn and 
opened a common pocket-knife, and threatened, in the 
rough language used by such persons, to cut any one who 
interfered with him. The defendant got upon the table, 
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examined the checks, which were in a box, and then, tak- 
ing a pistol fromthe box in which it was kept, ordered 
the deceased to pay the twenty cents which Kelley claimed 
of him, and to put up his knife. According to the de- 
fendant’s testimony, the deceased said +I will drink my 
heart’s blood before I will put up the knife.’ An affidavit 
as to what Kelley and another person, both of whom were 
colored steamboatmen, would testify to if present, was ad- 
mitted in evidence by the State to prevent a continuance. 
It was there admitted that these witnesses, if present, 
would testity that the defendant told the deceased several 
times to put up his knife, and the deceased refused; that 
the defendant got down from the table, whereupon the de- 
ceased advanced upon him with his open knife in his 
hand, saying that he would cut any son of a bitch that 
came towards him, whereupon the defendant fired this 
pistol shot. No witness testified at the trial that the de- 
ceased was advancing on the defendant at the time the de- 
fendant tired the shot On the contrary, the evidence of 
the State’s witnesses tends to show that at the time the 
deceased was in the act of backing towards the door with 
the apparent purpose of escaping from Kelley who was 
pressing him to pay the money which he had won from 
him. 

“Tlow then does the case stand upon this evidence? It 
is a case Where two persons quarrel in a public house, and 
one of them draws a knife and threatens to use it if inter- 
fered with. The person who is in charge of the house in 
the absence of the proprietor comes in, commands him to 
put up his knife, and on his refusing to do so takes a pis- 
tol out of a box and shoots and kills him.” 

It may be stated in addition that the affidavit fora 
continuance stated that one of the absent witnesses would 
swear that it was not until the deceased advanced upon 
the defendant in a threatening manner, with a knife in his 
hand about twice as large as an ordinary pocket knife, 


that the defendant fired. Other witnesses stated that at 
13-74 
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the time of the shooting the deceased and the defendant 
were about six or seven feet apart. 

While the statement of the court of appeals sets forth 
substantially the material facts developed at the trial, yet 
l. STATEMENTS AD- in summarizing these facts in the last two 


MITTED AS TESTI- . ° 
MONY OF ABSENT sentences of its statement, it seems to have 


WITNESS: continu- 

ance. entirely ignored as a part of the evidence in 
the cause, the facts which it was admitted by the State the 
absent witnesses of the defendant would testify to if pres- 
ent. These facts were as much a part of the evidence in 
the cause as if the absent witnesses had been present at 
the trial and testified to them in the presence of the jury, 
and the judge of the criminal court very properly so in- 
structed the jury in response to an inquiry from them as 
to whether said facts should be considered by them in 
making up their verdict. The statute on this subject is as 
follows: “If in any such case the adverse party will con- 
sent that on the trial the facts set out in the application, 
or aflidavit, as the facts which the party asking the con- 
tinuance expects to prove by the absent witnesses, shall be 
taken as, and for, the testimony of such witness, the trial 
shall not be postponed for that cause; but the facts thus 
set out shall be read on the trial, and shall be taken and 
received by the court or jury trying the cause as the testi- 
mony of the absent witness; but such facts may be con- 
tradicted by other evidence, and the general reputation of 
such witness may be impeached as in the case of other 
witnesses who testify orally or by deposition.” 

The charge of the court to the jury was as follows: 
“The charge in this cause is for murder in the first degree. 
Against the accused the indictment alleges that he shot 
and killed one Mack Sanders, and that he did so feloni- 
ously, willfully, deliberately, premeditatedly and of his 
malice aforethought. By the term ‘feloniously’ is meant 
wickedly and unlawfully, from a depraved heart or a mind 
which regards not social obligation, but is fatally bent on 
mischief. By the term ‘willfully’ is meant intentionally, 
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not by accident. By the term ‘deliberately’ is meant a 
cool state of the blood, not in that heated state which the 
law denominates passion; and the passion here meant is 
not that which comes of no cause, but that, and that only, 
which is produced by some reasonable provocation. By 
the term ‘ premeditatedly’ is meant thought of beforehand, 
but for any length of time however short. It means 
thought of in the sense of thought over. If any act be 
thought of at all, even for a moment, and a design to per- 
petrate it is fully formed in the mind before the act is 
done, it is in law a premeditated act, but if not thus thought 
of before it is done, it is not a premeditated act. By the 
term ‘ malice’ is meant the intentional doing of a wrongful 
act without just cause or excuse for it; and by ‘malice 
aforethought’ is meant to do an evil deed formed in and 
by the mind before the doing of the deed is begun. In 
other words, by ‘ malice aforethought’ is meant simply a 
mental condition, and as applied to the facts of this case, 
the terms mean an intent actually to take the life of San- 
ders fully formed and existing in the mind of Ellis at some 
time, however short, before the act of killing was done. 

‘‘ With this explanation of the meaning of these tech- 
nical terms, the court instructs you that if from the evi- 
dence you believe and find that, at the city of St. Louis, 
within three years next before the finding of the indict- 
ment, the defendant did, with the pistol alleged, loaded as 
alleged, make an assault upon the said Mack Sanders ; that 
with it he did shoot and kill said Sanders in the manner 
described in the indictment, and that he did all this feloni- 
ously. willfully, deliberately, premeditatedly and of his 
malice aforethought, you will find him guilty of murder 
of the first degree, as by the indictment he is charged, 
And unless from the evidence you so believe and find, you 
will find him not guilty of murder of the first degree. 

‘Murder is either of the first or second degree. To 
constitute the killing of a human being murder of the first 
degree, the elements of willfulness, deliberation, premedi- 
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tation and malice aforethought must exist together in the 
act. To constitute such a killing murder of the second de- 
gree, all these elements must exist together in the act except 
that of deliberation. If, therefore, because of the absence 
of deliberation you acquit the defendant of the offense 
charged, but from the evidence believe and find that, at 
the city of St. Louis, and within three years next before 
the finding of the indictment, the defendant did, with the 
pistol alleged, loaded as alleged, make an assault upon the 
said Sanders; that with it he did shoot, and, by thus shoot- 
ing did actually kill him as alleged, and that he did all 
this not deliberately but feloniously, willfully, premeditat- 
edly and of his malice aforethought, you will find him guilty 
of murder of the second degree, and unless from the evi- 
dence you so believe and find, you will acquit him. 

“ The right to defend one’s self against the violent as- 
saults of others, is a right which the law concedes to all 
men. In repelling danger not of his own seeking, whether 
such danger be real or only apparently real and impending, 
the law permits one to use force even to the extent of slay- 
ing his assailant, if that be necessary to avert the appre- 
hended danger, and in such cases the killing will be 
justifiable, although it may afterward turn out that the 
appearance was false. But one so placed must act at his 
peril from the force of the circumstances in which he 
stands, for his conduct will be subject to judicial review 
and must be justified or condemned by the facts and cir- 
cumstances which on his trial are shown to have surrounded 
him. The defendant, therefore, may have done the shoot- 
ing complained of and still be innocent of any offense 
against the law. If at the time he did it he had reasonable 
cause to apprehend from Sanders, and in good faith did 
apprehend the immediate danger of some serious injury to 
his own person, and to avert such danger he shot, and if 
at the time he did so he had reasonable cause to believe, 
and in good faith did believe it necessary, in order to pro- 
tect himself from the infliction of such injury, for him to 
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shoot, then, and in that case, his shooting was neither 
felonious nor malicious, and you ought to acquit him on 
the ground of necessary self-defense. But if he voluntarily 
sought the difficulty and himself brought on the attack, 
you ought not te acquit him on this groand, for if that be 
true the law of necessary self-defense has no application 
in this case. 

* You are the sole judges of the credibility of the 
witnesses. You must determine for yourselves the degree 
of credit to which their testimony is entitled, and if you 
believe that any one of them has willfully sworn falsely to 
any material fact in the case, you are at liberty, if you 
think proper so to do, to disregard the whole of such wit- 
ness’ testimony. The law clothes the defendant with the 
presumption of innocence, and allows this presumption to 
continue until overcome by proof which establishes his 
guilt to your satisfaction and beyond a reasonable doubt, 
and the burden of proving his guilt rests with the State. 
But when this presumption has been thus overcome, and 
where his guilt has been thus clearly made to appear, it 
demands his conviction. If he is guilty of murder of the 
first degree and by the evidence you are thus convinced of 
it, the law demands at your hands his conviction oi mur- 
der of the first degree. If he is not guilty of murder of 
the first, but is guilty of murder of the second degree, the 
law demands his acquittal of the one and his conviction of 
the other. And if he is not guilty of murder of either 
degree, or if by the evidence you are not convinced of it 
beyond a reasonable doubt, it demands his acquittal. By 
the terms ‘ convinced beyond a reasonable doubt’ is meant 
convineed to a moral certainty. If you convict the de- 
fendant of murder of the first degree, your whole duty is 
simply to pronounce him guilty. The punishment to be 
inflicted is for the court, not for you to say. But if you 
acquit him of murder of the first, and convict him of mur- 
der of the second degree, you will assess his punishment at 
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imprisonment in the penitentiary for any term not less than 
ten years.” 

The defendant asked nineteen instructions, all of which 
were refused. It will only be necessary to notice three of 
these instructions, as the others were sufficiently embodied 
in the general charge of the court. These three are as 
follows: 

12. The court instructs the jury that before they can 
find the defendant guilty of murder in the first degree, as 
charged in the indictment, they must believe from the evi- 
dence that the killing of the deceased, Sanders, was com- 
mitted by the defendant, Ellis, willfully, deliberately, pre- 
meditatedly and of his malice aforethought, and that to 
constitute murder in the first degree there must concur 
willfulness, deliberation, premeditation and malice afore- 
thought. “ Willfully” means intentionally, not accident- 
ally ; “deliberately”” means in a cool state of the blood, 
and is used to characterize what are ordinarily termed 
cold-blooded murders, such as proceed from deep malig- 
nity of heart and are prompted by motives of revenge or 
gain; “ premeditatedly ” means thought of beforehand for 
any length of time however short; “malice” means an 
intention to kill or do some great bodily harm to another 
without just cause or excuse; “aforethought” means 
thought of beforehand for any length of time however 
short. 

13. The court instructs the jury that although they 
may believe from the evidence that the killing of de- 
ceased was committed by the defendant intentionally, will- 
fully, premeditatedly and with malice aforethought, yet if 
they further believe from the evidence that such killing 
was committed without deliberation, but in an excited or 
passionate frame of mind, even without adequate cause or 
provocation, then they can find the defendant guilty only 
of murder in the second degree; and the word “ delibera- 
tion” as used in this instruction, and in the statute and 
indictment, implies a cool state of the blood, and is in- 
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tended to characterize what are usually termed cold- 
blooded murders, such as proceed from deep malignity 
of heart and are prompted by motives of revenge or 
gain. 

14. The court instructs the jury that if they believe 
from the evidence that the killing of deceased was com- 
mitted by defendant, and that defendant, in so killing 
deceased, acted upon a sudden passion engendered by 
reasonable provocation, then the presumption of malice 
will be negatived, and the killing although intentional will 
be manslaughter in the fourth degree. 

Instruction numbered fourteen, in regard to man- 
slaughter was properly refused, as there were no facts 
2 MaNSLavGNTER: UPON which to base it. It is correct, how- 
ocation.’ ever, as an abstract proposition of law, al- 
though its soundness is denied by the court of appeals. 
Speaking of this instruction, that court said: “ This is 
not the law. As already stated, provocation which will 
reduce homicide to manslaughter is well defined in law, 
and is spoken of asa lawful provocation and not as a rea- 
sonable provocation.” This instruction is in the exact lan- 
guage of the opinion of this court in the State v. Curtis, 70 
Mo. 599, and the use therein, of the word “reasonable” in 
lieu of the word “lawful,” was neither inadvertent, nor in- 
tended as an innovation upon the established criminal law. 
The word “reasonable” has been frequently employed in the 
same connection in the opinions of some of our most dis- 
tinguished judges, and is similarly employed by the most 
eminent and authoritative writers upon criminal law. Mr. 
East, a writer of acknowledged accuracy, in his Pleas of 
the Crown, volume 1, page 232, says: ‘“ Whenever death 
ensues from sudden transport of passion or heat of blood, 
if upon a reasonable provocation and without malice, or 
if upon sudden combat, it will be manslaughter.” Mr. 
Bishop, in his work on Criminal Law, volume 2, section 
697, (6 Ed.,) says: “There must be sudden passion upon 
reasonable provocation, to negative the idea of malice.” 
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In Wharton’s Criminal Law, volume 1, (6 Ed.,) in section 
969, and in the caption to section 987, the word “ reasona- 
ble” is used in the sense of “lawful.” In Russell on 
Crimes. volume 1, (7 Am. Ed.) page 580, it is said: +“ When- 
ever death ensues from the sudden transport of passion, or 
heat of blood upon a reasonable provocation and without 
malice, it is considered as solely imputable to human in- 
firmity, and the offense will be mauslaughter.” In the 
State vr. Iolme, 54 Mo. 158, (/oc. cit. 165,) this court, speak- 
ing through Wagner, J., defined manslaughter to be a 
homicide * committed under the influence of passion or in 
the heat of blood produced by an adequate or reasonable 
provocation.” In Young v. The State, 11 Humph. 200, the 
supreme court of Tennessee used the following language : 
“The books say: Whenever death ensues from sudden 
transport of passion or heat of blood, if upon reasonable 
provocation aud without malice, or upon sudden combat, 
it will be manslaughter.” East P. C., 232; Foster, 313; 
Roscoe’s Crim. Ev., 557. There must be sudden passion 
upon reasonable provocation, to negative the idea of mal- 
ice. In the State v. Zellers, 2 Halst. 220, Kirkpatrick, C. 
J., in his charge to the jury, quoted on page 474 of Hor- 
rigan & Thompson’s Cases on Self-defense, suid: “ Man- 
slaughter is where a person kills another upon a sudden 
transport pf passion or heat of blood upon a reasonable 
provocation and without malice.” An intentional killing 
under the influence of sudden passion engendered by rea- 
sonable provocation, being manslaughter at common law, 
is by our statute made manslaughter in the fourth degree. 
R.S., § 1250; State v. Edwards, 70 Mo. 480. We have re- 
ferred in this connection to the foregoing authorities wherein 
the term “ reasonable”’ is employed as descriptive of that 
provocation which will reduce a homicide to manslaughter, 
in order to correct a manifest error on the part of the court 
of appeals, and also because the words “ reasonable provo- 
cation” were improperly used by the trial court in its 
charge to the jury, in defining the term “deliberately.” A 
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cursory examination of the text-books and adjudicated 
cases will show that the words “ reasonable,” “adequate,” 
sufficient,” “lawful ” and “ legal ” are used interchangea- 
biy in connection with the word “ provocation ” in defining 
manslaughter. 

Instruction numbered thirteen, asked by the defend- 
ant, was properly refused. It has never been held by this 


> 


&. memtcinr: pee court, in any case, that a homicide committed 

grade of offense. in an “ excited or passionate frame of mind,” 
is murder in the second degree. The passion or excitement 
of mind spoken of in the Curtis vase, in defining murder 
in the second degree, is the passion spoken of in the books; 
that state of mind which, when produced by lawful provo- 
‘ation, will reduce the homicide to manslaughter. It is 
the same state of mind, though produced by a different 
cause, which was indicated by the terms “ passion” and 
“temporary excitement” as used by-this court in its opin- 
ion in the State v. Holme, 54’Mo. 153. It was there said: 
“It is true that if a homicide be committed under the in- 
fluence of passion or in the heat of blood produced by an 
adequate or reasonable provocation, and before a reasona- 
ble time has elapsed for the blood to cool and reason to 
resume its habitual control, and is the result of the tem- 
porary excitement by which the control of reason was dis- 
turbed, rather than any wickedness of heart, or cruelty or 
recklessness of disposition, the offense is manslaughter 
only and not murder.” Mr. Bishop says: “ The passion 
must be such as is sometimes called irresistible; yet it is 
too strong to say that ‘the reason of the party should be 
dethroned’ or he should act ‘in a whirlwind of passion.’ ” 
Vol. 2, (6 Ed.,) § 697. 

In the case of the State v. Hill, 4 Dev. & Batt. 494, 
Gaston, J., after stating that if the defendant killed the 
deceased in a transport of passion, excited as stated by 
him, it would have been a clear case of manslaughter, pro- 
ceeds as follows: “Not because the law supposes that this 
passion made him unconscious of what he was about to 
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do, and stripped the act of killing of an intent to commit 
it, but because it presumes that passion disturbed the sway 
of reason and made him regardless of her admonitions. 
It does not look upon him as temporarily deprived of in- 
tellect, and therefore not an accountable agent, but as one 
in whom the exercise of judgment is impeded by a vio- 
lence of excitement, and accountable therefore as an infirm 
human being. We nowhere find that the passion which 
in law rebuts the imputation of malice, must be so over- 
powering as for the time to shut out knowledge and de- 
stroy volition. All the writers concur in representing this 
indulgence of the law to be a condescension to the frailty 
of the human frame, which during the furor brevis renders 
a man deaf to the voice of reason, so that although the act 
done was intentional of death, it was not the result of ma- 
lignitv of heart, but imputable to human infirmity.” The 
state of mind referred to in the phrase “ passion of eXxcite- 
ment of mind,” employed by this court in the Curtis case, 
‘is the state of mind described in the foregoing extract. 
It is to be observed, also, that it is this state of mind, 
when produced by lawful provocation and not the provoca- 
tion itself, which makes the killing manslaughter, for, al- 
though there may have been what is denominated lawful 
provocation, yet if such provocation did not, in fact, produce 
the state of mind above described, or if, having produced it, 
there was sufficient time for the blood to evol before the 
killing, the killing would be murder at common law, and, 
under our statute, murder in the first degree. Itis because 
the party provoked is, in consequence of the provocation, 
and by reason of the infirmity of our nature, under the do- 
minion of passion, and not subject to the control of reason, 
that the killing is declared to be manslaughter. Now, at 
common law, if precisely the same state of mind which, when 
produced by a blow, will constitute the killing manslaughter, 
is produced by such grievous and degrading words of re- 
proach as are naturally and justly calculated to produce that 
state of mind, the instant killing, in such state of mind, of the 
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provoker will be murder. In a moral point of view, cer- 
tainly, the offense is no greater in the one case than in the 
other, but still the law declares it to be murder. The de- 
cisions of this court in the State v. Wieners, 66 Mo. 13; The 
State v. Curtis, 79 Mo. 599, and the State v. Robinson, 73 
Mo. 306, also declared it to be murder, but not murder of 
the highest grade; because in such case, although there 
may be premeditation as defined by this court, there is no 
deliberation within the meaning of the law. The cases 
put in the State vr. Wieners, and State v. Robinson, are exam- 
ples of what may be termed a just cause of provocation, 
which will constitute the homicide murder in the second 
degree, as distinguished from a lawful provocation, which 
will reduce it to manslaughter. Vide also Copeland v. The 
State, 7 Humph. 479. 

What words of reproach and attendant circumstances 
will be deemed a just cause of provocation, and coustitute 
t, sesconh oaerael the homicide murder in the second degree, is 
and fact. in every case a question of law for the court; 
and whether the state of mind necessary to make the kill- 
ing the lowest grade of murder, was, in fact, superinduced 
by such provocation and actually existed at the time of the 
killing, is a question of fact for the jury. And the cases 
must be decided as they arise, each upon its own facts. 
Even as to what is denominated lawful provocation this 
court said in the case of the State v. Nueslein, 25 Mo. 111, 
(loc. cit. 127): “It is impossible in the nature of things 
for the court to lay down a rule explaining lawful provo- 
cation in every given case. This must depend upon the 
varied facts and matters introduced in evidence; and when 
facts are offered in evidence for the purpose of showing a 
lawful provocation, it is the duty of the court to pronounce 
whether, in law, such facts amount to a lawful provocation 








or not.” 
Nor do we see the propriety of instructing a jury m 
every case of murder, as to what constitutes that technical 
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- instruc. eat of passion, or other sudden passion, 
Gens. which will mitigate a homicide, when the 
facts in evidence do not tend to show the existence of 
any such passion. It is for the court to determine what 
grade, or grades, of homicide the evidence tends to estab- 
lish, and it is the duty of the court to confine its instruc- 
tions to such grade or grades. Tiiis has been repeatedly 
decided. Proceeding upon this ground this court has held 
in the State v. Talbott, 73 Mo. 347; State vr. Lewis, post, p. 
222, and State v. Erb, ante, p. 199, that although the sudden 
passion which excludes deliberation and mitigates the hom- 
icide, was incorrectly defined, it was wholly immaterial, 
because there was no evidence tending to show the exist- 
ence of any such passion. Where there is no evidence of 
such sudden passion, a jury may be instructed as follows : 
** Deliberately means done in a cool state of the blood, not 
in sudden passion engendered by a lawful or some just 
cause of provocation, and the court instructs you that in 
this case there is no evidence tending to show the existence 
of any such passion or provocation.” When there is evi- 
dence of such passion and provocation, it will be the duty 
of the court to declare, as a matter of law, whether the 
provocation sought to be established is sueh as will miti- 
gate the homicide, and, if so, to leave to the jury the ques- 
tion whether such provocation and passion did in fact 
exist. 

The instruction under consideration was nghtly refused 
for the further reason that it declares that only such mur- 
__:delibera. Gers are deliberate as proceed from deep 

malignity of heart and are prompted by mo- 
tives of revenge or gain. The word * and” which we have 
italicized is incorrectly used for “or,” which makes a very 
material difference in the sense. Defendant’s counsel evi- 
dently intended to embody in this instruction a passage 
from the case of the State v. Curtis, supra. It is not usu- 
ally a very safe or commendable practice to embody pas- 
sages taken from a general discussion of a subject in 


6. 
tion. 
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instructions, for the reason that they are apt to be too ab- 
stract and general in their nature to be useful as guides to 
a jury. The same error is also found in the twelfth in- 
struction, and it was, therefore, rightly refused. 

From the facts in evidence, we are of opinion that the 
homicide in question was either murder in the first degree 
7 ore! pinstrue- OF homicide in self-defense. The court in- 
error. structed the jury as to the law of self-defense 
and as to what constituted murder in the first and second 
degrees. There was no necessity for an instruction as to 
murder in the second degree, but the defendant could not 





ave been injured because one was given. For reasons 
heretofore given in this opinion the court erred in defining 
“deliberately”? to mean notin heat of passion produced 
by some reasonable provocation, but as there was no evi- 
cence of any provocation which could reduce the homicide 
‘o murder in the second degree, this case stands in this 
particular precisely like the cases of the State v. Talbott, 
the Stute vr. Lewis and the State v. Erb, and that error in 
this cuse must be, as it was in those cases, regarded as an 
immaterial one. 

In defining “‘ premeditatedly ”’ the trial court used the 
following expression: ‘It means thought of in the sense 
- premea. Of thought over.” This expression gives to 
ee. ‘premeditation’ an element of deliberation 
which does not belong to it since the recent decisions of 
this court distinguishing between “ premeditation” and 
“deliberation.” It is, therefore, erroneous, and if this were 
i proper case for an instruction as to murder in the second 
degree, the judgment would have to be reversed for this 
error. As it is, however, the error is a harmless one. The 
l.tter part of the charge defining malice aforethought, as 
applied to the facts of this case, taken by itself, is subject 
to criticism, but taken in connection with what precedes 
it, and with that portion of the charge declaring the law 
of self-defense, we do not think it possible for the jury to 
have misconstrued it or to have been misled by it. We 
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see no substantial objections to the other portions of the 
charge. We may remark, however, in this connection, 
that we do not understand why the trial court, in a case 
like the present, should limit the jury to a finding of the 
facts charged within three years next before the finding 
of the indictment. There is no limitation to a prosecution 
for murder in either of its degrees. R.S.,§ 1703. The 
judgment of the court of appeals will be affirmed. All 
the judges concur. 


THE State, Appellant, v. Lewis. 


1. Murder: rasstox. The passion which will deprive a homici’ 
the element of deliberation, and thereby reduce it below the gr 
of murder of the first degree, may result from some cause sh 
what is known as lawful provocation. See The State v. Charles ; 
ante, 207. 

: PREMEDITATION. Premeditation is an essential element voi 


to 





murder in the second degree. 

3. Continuance. Under the circumstances of this case, the trial court 
committed error in refusing the continuance prayed by defendant. 
SHerwoop C. J., and Norton, J., dissenting. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
D. H. McIntyre, Attorney General, for the State. 
C. O. Bishop and A. N. Merrick for respondent. 


Ray, J.—The detendant was indicted and convicted of 
murder in the first degree in the St. Louis criminal court, 
from which he appealed to the St. Louis court of appeals, 
where the judgment of the criminal court was reversed 
and the cause remanded, on the ground of error in over- 
ruling his application for a continuance, and from this 
reversal, in the court of appeals, the State brings the case 
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here by appeal. The case is not yet reported, but the 
opinion of the court of appeals was delivered at its Octo- 
ber term, 1880, when the facts were fully stated. This 
opinion of the court of appeals appears to us both just and 
well considered, and disposes of the several questions 
therein discussed in an able, clear and satisfactory manner, 
and we deem it wholly unnecessary for us to restate the 
matter or undertake to add anything thereto. 

One or two questions, however, have been pressed 
upon our attention which were not passed upon by the 
court of appeals, and which (as the case must go back to 
the criminal court for retrial for the reasons assigned by the 
court of appeals) we deem it proper, briefly, to notice. It 
is insisted that the definition of the term “deliberately” 
and the instruction given on murder in the second degree, 
as found in this record, are calculated to mislead and do 
not state the law correctly. That definition and instruc- 
tion are as follows: 1. By ‘the term “ deliberately” is 
meant in a cool state of the blood, not in that heated state 
which the law denominates “passion; and the passion 
here meant is not that which comes of no cause, but that 
and only that which is produced by some legal provoca- 
tion. 2. And if, from the evidence, you find that the de- 
fendant actually did the killing complained of, and tind 
that it was not done deliberately, or if deliberately, not 
premeditatedly, and that it was done at the city of St. Louis 
and in the manner and by the means alleged in the indict- 
ment, then you ought not to convict him of murder in the 
first, but ought to convict him of murder in the second 
degree. 

These instructions are not in harmony with the defini- 
tions and doctrine on these subjects, as laid down in a 
number of recent decisions of this court. State v. Wieners, 
66 Mo. 13; State v. Curtis, 70 Mo. 594; State v. Sharp, 71 
Mo. 218; State v. Simms, 71 Mo. 588; State v. Robinson, 73 
Mo. 306. The phrase “heat of passion,” as used in the 
above authorities, in this connection, is not used in its tech- 
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nical sense, but to denote a condition of mind contra-dis- 
tinguished from that cool state of the blood implied in the 
use of the term “deliberation,” and the “ passion ” there 
referred to is not limited to that heated state which comes 
from and is produced only by some legal provocation, as 
seems to be stated in the latter part of the above definition 
in this case, which we think somewhat faulty and caleu- 
lated to mislead. According to all the authorities above 
cited, “ premeditation” is an essential element of every 
murder in the second degree. The above instruction on 
that subject in this case it would seem allows a conviction 
without that ingredient. That is not the law. In the re- 
cent case of the State r. Robinson, supra, this court passed 
upon an instruction substantially like this, and expressly 
held that there could be no murder in the second degree 
without premeditation. This case also recognizes an ex- 
cited state of the mind produced by a cause short of what 
is known as lawful provocation, as an element in deter- 
mining whether the murder is of the first or second degree. 
The judgment of the court of appeals reversing the judg- 
ment of the criminal court and remanding the cause, is, 
therefore, affirmed. All the other judges concur except 
Norton, J., and Suerwoop, C. J., who dissent. 


Henry, J., Concurrine.—I fully concur in the opinion 
delivered by Judge Ray. Never before, to my knowledge, 
was one indicted for murder required to get ready for his 
trial within the short period of four days, one of which 
was the Lord’s day. It was shown by the aftidavit and 
was otherwise known to the court that the defendant’s wit- 
nesses resided in another county. That other continuances 
were granted and trial had, was not a sufficient reason for 
the short time given the accused. When a trial is had or 
a continuance is granted and the witnesses discharged, they 
are not required to remain until the next term of tlie court 

His affidavit for a continuance contained all the for™ual 
allegations required by law, and among others, the ‘ollow- 
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ing statement: Affiant further says that on or about April, 
1879, he was made acquainted with T. L. Grasty by his 
former counsel ; that said Grasty then and there undertook 
the conduct and management of aftiant’s cause, the said 
former counsel then and there declining further to act in 
affiant’s behalf; that said Grasty subsequent to the April 
aforesaid has had entire control and management of affiant’s 
case; but never asked this affiant what witnesses he had in 
his own behalf, nor what he, affiant, expected to prove by 
them; that the said Grasty called occasionally at the 
“screen” in the jail, but never sought to ask of this affiant 
any information of or concerning this cause; but at such 
times made application for money, stating at such times 
that he, said Grasty, would get this affiant out of his 
trouble for the sum of $200; that at the time that said Grasty 
took control of affiant’s cause, as aforesaid, the said Grasty 
was informed by affiant and his former attorney that he, 
said affiant, had no means to employ an attorney, and that 
at such time, when money was demanded of him, he, the 
said affiant, would have complied with the demand of his 
first attorney if he had been able to do so, which he was 
not, as said Grasty well knew; that subsequently and in 
June, 1879, the said Grasty directed the affiant to make 
application to Father O’Shea for money to procure the 
depositions of witnesses in Washington, Missouri, which 
affiant did; and affiant further says, that he did so apply 
to said Father O’Shea, and that he was subsequently in- 
formed by Father O’Shea, that he, said O'Shea, did furnish 
said Grasty with money for that purpose, and that for this 
reason he had cause to believe, and did believe, that said 
depositions would be taken in his behalf in time to be used 
on the trial of said cause. Affiant further says that he has 
been informed by his present attorneys, and so believes 
that no depositions have been taken and on file in his behalf’ 
and that said Grasty did not take any depositions in thig 
cause 1n affiant’s behalf. And affiant further says that he 


furnished the said Grasty with the names of the witnesses 
15—74 








226 SUPREME COURT OF MISSOURI, 


The State v. Lewis 





hereinbefore named at four different times, previous to the 
18th day of November, 1879, and asked him, the said 
Grasty, to subpena the said witnesses in time for the said 
trial. And affiant further says that he is infornied, and 
now believes, that the said Grasty has never, at any time, 
caused any witnesses to be summoned in this cause in be- 
half of the defendant, and that he has become possessed 
of such knowledge since his present attorneys have had 
charge of his (affiant’s) case, and affiant further says, that 
for the period of two weeks, next preceding the 18th day 
of November aforesaid, he did not see or have any conver- 
sation with his said attorney, Grasty, but did believe that 
said Grasty had or would do all things necessary and proper 
to be done in and about his case for his legal and proper 
defense ; and affiant further says that he was first intormed 
by the public press that he was expected to plead guilty to 
the charge of murder in the second degree, and that the 
first information he had from the said Grasty, that affiant 
was expected to so plead was made to him by said Grasty 
on the said 18th day of November, the day his case was 
set for trial, and that then the said Grasty came over to the 
prisoners’ box in the criminal court and said: “ Matt, you 
have got to enter a plea,” that he, affiant, then asked said 
Grasty if he, affiant, was going to have a trial, to which 
said Grasty replied “no;’ and afliant says that he is ad- 
vised by his present counsel, and verily believes, that the 
testimony of said absent witnesses can and will be procured 
by the next term of this honorable court, should a continn- 
ance be granted, and that the probability of procuring such 
testimony is based upon the fact that said witnesses are all 
friends of affiant, and have signified their willingness to 
attend if notified in time, or to give their depositions when 
requested so to do. 

It thus appears that his attorney betrayed him, and 
the court appointed others to defend him, and set the cause 
for trial on the fourth day after the appointment. The 
newly uppointe | attorneys knew nothing of the case, and 
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were not notified of their appointment until the day after 
it was made, which left them but three days for the prepa- 
ration, one of which was a Sunday, and yet the court re- 
fused further time, although subpcenas, promptly issued 
and placed in the hands of the sheriff, were not returned, 
the court well knowing, from the affidavit and otherwise, 
that the desired witnesses resided in Franklin county. 
Lewis is an ignorant colored man and has been con- 
fined in the St. Louis jail ever since the homicide of which 
he is accused was committed. He is without money and 
without friends, except a humane Catholic priest, who has 
taken an interest in his case and furnished him money to 
take depositions, wiich was appropriated to his own use 
by defendant’s former counsel. He literally had no oppor- 
tunity to prepare for the trial which resulted in his convie- 
tion, and it would be a reproach to our criminal jurispru- 
dence if the judgment were permitted to stand. He made 
every efiort possible after his betrayal by his attorney oe- 
curred, aud before that had, through the charity of the 
priest, placed money in the hands of said attorney to pay 
the expenses of getting depositions, and swears that he 
supposed the depositions had been taken. Ilis affidavit is 
to be tuken as true, and admitting the facts alleged by him, 
[think that gross injustice was done him in refusing him 
acontinuance. It may be that he is guilty and should be 
hanged, but, if hanged without law and before he has hada 
fair trial, it will not be with my sanction. Whatever others 
may think, in my judgment it were better that one hundred 
guilty men should escape punishment, than that this court 
sould sustain a conviction obtained as this one was. No 
one charged with a crime would be safe, if the trial courts 
could arbitrarily force him into a trial without preparation 
or opportunity to prepare for his defense. Speedy trials 
and prompt execution of the judgment of the courts are 
desirable, but when these are obtained by a disregard of 
well established principles of law, neither life, liberty nor 


property is any longer secure. 
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Norton, J., Dissentine.—No rule is more firmly estab- 
lished in this State than that this court will not reverse a 
judgment of the trial court upon the ground that it refused 
to grant a continuance unless it appears that such court 
has manifestly abused its discretion in refusing it. The 
indictment on which defendant was tried was found in 
March, 1879, (it having superceded an indictment found in 
1876,) and he was put upon his trial the 24th of November, 
1879. Although the cause had been set for trial on the 
9th of June, 1879, and continued by consent until the July 
term of the court, and again on the 25th of Jr'y by con- 
sent, and again on the 27th of October by the court on its 
motion, for want of time to try it; and again postponed 
on the 19th of November from the 18th to the 24th of No- 
vember, (an application for continuance having been over- 
ruled on the 18th, and also a supplemental application 
on the 19th,) the record fails to show that any steps had 
been taken to procure the depositions of defendant’s wit- 
nesses or that any subpeenas had been issued for them till 
the 21st day of November, three days before the case was 
tried. The affidavit made on the 24th of November fora 
further continuance does not, in my opinion, disclose such 
diligence on the part of the defendant to procure the at- 
tendance of his witnesses who resided in the neighboring 
town of Washington, as the law under the circumstances 
of the case required, or such as made it the duty of the 
court to grant the continuance. In this view SHERwoop, 
C. J., concrrs. 
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Tue Strate ex rel. Wiuson v. Ratney et al., Appellants. 


Municipal Bonds: 1rax LEVIED TO PAY JUDGMENT OF FEDERAL 
COURT ON; STATE COURTS WILL NOT INTERFERE. Whena county court, 
acting in obedience to a mandate from the Federal court and in con- 
formity with the laws of the State authorizing the levy of taxes to 
pay county indebtedness, has levied a tax for the purpose of paying 
a judgment of the Federal court against the county, the courts of 
this State will not interfere to prevent its collection, on the ground 
that bonds on which the judgment was rendered were void. The 
judgment of the Federal court will be held conclusive of their va- 
lidity. 

Judgment against a County, Binding on all Tax-payers. 
A judgment against a county, or its legal representatives, in a mat- 
ter of general interest to all the people, as one respecting the levy 
and collection of a tax, is binding upon all the citizens and tax- 
payers of the county. 

Municipal Bonds: conrLict oF STATE AND FEDERAL DECISIONS. 
The courts of this State will respect as valid a judgment of a Fed- 
eral court against a county on its bonds, notwithstanding the same 
bonds are held by them to be void. 

Sherwood, C. J., dissented upon the foregoing propositions. 
Power of Courts in Compelling Levy of Taxes. When the 
legislature has clothed a municipal corporation with the right to 
levy taxes to pay debts, any court having jurisdiction to enforce the 
payment of a debt, may by mandamus compel the corporate au- 
thorities to levy a tax in conformity with the mode prescribed and 
to the extent of the power conferred by law; but beyond this no 
court can go. 

Taxes. A levy of taxes made prior to the 28th day of March, 1879, 
is not affected by the act of that date entitled “An act concerning 
the assessment, levy and collection of taxes, and the disbursement 
thereof.”” R. 8. 1879, 26798, et seq. 


Appeal from Greene Circuit Court—Hon. W. F. Gaicer, 


Judge. 


AFFIRMED. Rehearing Denied. 


Thrasher & Young for appellants. 


The bonds and coupons on which Davis obtained judg- 


ment were void. State ex rel. v. Garroutte, 67 Mo. 4453 
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State ex rel. v. Dallas Co.,71 Mo. 329. The judgment is 
void for want of jurisdiction in the Federal court. Baker 
v. Johnson, 41 Me. 15, 24; Weil v. Greene Co., 69 Mo. 281; 
Beers v. Haughton, 9 Pet. 329. Greene county can only be 
sued in the circuit court of Greene county. Wag. Stat., 
408, § 4. Davis’ judgment is not in legal effect a judgment 
against the defendants to this suit. They have had no op- 
portunity to be heard in defense of the same, no day in 
court; and are not individually bound by such judgment 
as to any matter affecting their riglits as individuals. Rees 
v. City of Watertown, 19 Wall. 122; Emeric vr. Gilman, 10 
Cal. 408; Westerrvelt v. Gregg, 12 N. Y. 211; Meriwether v. 
Garrett, 102 U. 8. 472; s.¢., 28 Alb. L. J. 29. As a gen- 
eral rule, the Federal courts are bound to follow the decis- 
ions of the State court on questions involving the construc- 
tion of the statute laws and constitution of a State, but 
the State courts are not bound to follow the decisions of 
the Federal courts, except in cases where they have been 
reversed by the Fedcral court, on appeal or writ of error, 
in suits involving a Federal question. Adams v. Nashville, 
95 U.S. 19; Lefingwell v. Warren, 2 Black 599; Christy v. 
Pridgeon, 4 Wall. 196; Peik v. Chicago, ete., Ry Co., 94U. 
8S. 164; Town of South Ottawa v. Perkins, 94 U.S. 260, 257; 
Chicago v. Lublins, 2 Black 428; Allen v. Massey, 17 Wall. 
351; Townsend v. Todd, 91 U. 8. 452. Taxes in this State 
can only be assessed, levied and collected by tle State and 
municipal officers in the manner and to the extent provided 
by the statutes of the State, and no court has power to 
assess, levy or collect taxes independe: t of said laws or 
officers. U.S. v. Clark Co., 95 U. 8. 709; State v. Short- 
ridge, 56 Mo. 126; State v. Macon Co. Ct., 68 Mo. 29; Hill- 
iard Taxation, § 22; Rees vr. Watertown, 19 Wall. 167. The 
act of March 28th, 1879, repealed the law under which 
the tax in controversy in this case was levied; the tax is, 
therefore, no longer collectible. Meriwether v. Garrett, 


supra. 
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Botsford & Williams for respondent. 


Greene county, as a municipal corporation or political 
subdivision of the State of Missouri for municipal pur- 
poses, is a citizen of the State, and as such liable to suit in 
the United States circuit court on demands arising against 
it in favor of citizens of other states. Cowles v. Mercer 
Co., 7 Wall. 121; Lyell v. Lapeer Co., 6 McLean 450; Me- 
Coy v. Washington Co., 3 Wall. Jr. 381. Having jurisdic- 
tion of the parties and of the subject matter, the judgment 
rendered in Davis’ suit is conclusive of the indebtcdness 
of the county to Davis, and of his right to recover there- 
for. So long as it remains unsatisfied and unreversed, that 
judgment cannot be collaterally attacked. Reed v. Vaughan, 
15 Mo. 137; MeCormick v. Sullivant, 10 Wheat. 192; Ken- 
nedy v. Bank, 8 How. (U. 8.) 586; Huff v. Hutchinson, 14 
How. (U.8.) 586; Voorhees v. Bank, 10 Pet. (U.8.) 449; Ber- 
necke v. Miller, 44. Mo. 111, 102; Perryman v. State, 8 Mo. 
209. The judgment not being paid, Davis was entitled to 
the mandamus to compel the county court to levy the tax. 
Board of Commissioners of Knox Co. v. Aspinwall, 24 How. 
376; 2 Dill. Munic. Corp., § 685; High Ex. Leg. Rem., § 
851; Heine v. Levee Comms., 19 Wall. 655; Riggs v. John- 
son Co.,6 Wall. 195, 166; State v. Pacific,61 Mo. 155. And 
in such proceeding the judgment is conclusive. Super- 
visors v. U. S., 4 Wall. 485; U. S. v. New Orleans, 98 U.S. 
381; Pitts v. Fugate,41 Mo. 405; Huntington v. Smith, 25 
Ind. 486; Supervisors r. Durant, 9 Wall. 415; Mayor v. 
Lord, 9 Wall. 413; McBane v. People, 50 Ill. 505. What- 
ever may have been the character of indebtedness of de- 
fendant corporation, it merged into the judgment, and its 
validity cannot be impeached or called in question in this 
action. Freeman on Judg., §§ 215, 216, 217, and cases 
cited; U. S. v. New Orleans, 98 U. 8. 381; Pitts v Fugate, 
41 Mo. 405. The levy of the tax in controversy by the 
county court in obedience to the lawful mandate of the 
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court establishing this debt, by a valid judgment, was a 
rightful and proper exercise of the taxing power of the 
county court, and its action is binding on the inhabitants 
and tax-payers of the county. Clark v. Wolf, 29 Iowa 197; 
State ex rel.v. Macon Co. Ct., 68 Mo. 29, 46; McPherson v. 
Foster, 43 Iowa 43, 62; Railroad Co. v. County of Oseeola, 45 
Iowa 174; McCoy v. Washington Co., 3 Wall. Jr. 381; Su- 
pervisors v. Schenk, 5 Wall. 772, 784; Com: . of Knox Co. v. 
Aspinwall, 21 How. 539; Merchant Bank v. Lank, 10 Wall. 
645, 604; Railroad Co. v. State, 8 Heisk. 788; State ex rel. 
v. Milwaukee, 15 Wis. 250; Mt. Pleasant v. Beckwith, 100 
U.S. 514, 582; Ray Co. v. Vansycle, 96 U. 8. 688, 675. 


Norton, J.—Wendell T. Davis, a citizen of Massa- 
chusetts, obtained judgment by default against Greene 
county, in the circuit court of the United States for the 
western district of Missouri, in the year 1875, in the sum 
of $13,582.40, for over-due interest coupons issued by said 
Greene county in favor of the Hannibal & St. Joseph Rail- 
road Company to aid in building the Kansas City & Mem- 
phis branch of said road. To enforce this judgment the 
said United States circuit court issued a mandamus to the 
county court of Greene county, in obedience to which the 
said county court duly levied a tax of twenty cents on each 
$100 in value on all the taxable property in said county 
for the year 1878, which was duly extended on the tax- 
books, which were delivered to relator, as collector of said 
county, for collection. Defendant Rainey, a duly licensed 
merchant of said county, against whose goods, wares and 
merchandise a portion of said tax, amounting to the sum 
of $11.40, had been levied, refused to pay the same, and 
said tax remaining delinquent and unpaid, relator, as col- 
lector of said county, instituted this suit in the circuit court 
of Greene county against defendant, upon his bond asa 
merchant, to recover said tax. Defendants in their answer 
set up substantially that the judgment, for the payment of 
which the tax had been levied, was founded on interest 
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coupons detached from certain bonds issued by the county 
court of Greene county, to the Hannibal & St. Joseph Rail- 
road Company, and that said bonds and coupons were issued 
without authority of law and were utterly void, and that, 
therefore, the tax levied was void. 

Upon trial the circuit court rendered judgment for 
plaintiff, from which defendants have appealed; and the 
error assigned grows out of the action of the court in giv- 
ing the following instructions, viz: (1) “That the judg- 
ment of the United States circuit court in tavor of Wen- 
dell T. Davis, and against Greene county, is a final deter- 
mination of the rights of the parties to that action, and is 
conclusive of every fact necessary to uphold it.” 2. “That 
the order of the county court of date of February 6th, 
1878, is a levy of taxes to pay a judgment of the United 
States circuit court for the western district of Missouri, 
regular upon its face, and not for the purpose of paying 
interest coupons on bonds of the county, and although it 
is admitted said judgment was rendered upon such cou- 
pons, the facts stated in the answer showing that the county 
was not liable thereon, came too late after final judgment, 
and cannot be inquired into in this action.” The giving 
of these instructions over defendant’s objection, and the 
refusal to give instructions asked by him directly the oppo- 
site of those given, constitute the error complained of. 

The fact that the circuit court of the United States 
had jurisdiction over the subject matter involved in the 
we rcir at suit of Davis against Greene county, as well 


BONDS tax levied 


to pay, Judemen* as of the parties thereto, is not seriously 


Vill notinteriere, Questioned by counsel, and if it were, its 
jurisdiction in such matters is established by the following 
authorities: Cowles v. Mercer Co., 7 Wall. 12.; Lyell v. 
Lapeer Co., 6 McLean 450; McCoy v. Washington Co., 8 
Wall. Jr. 381; Weil v. Greene Co., 69 Mo. 281. The juris- 
diction of the circuit court of the United States being thus 
established both over the parties to the suit and the sub- 


ject matter of it, the judgment rendered therein is not 
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open to collateral attack, nor have we the power to review 
it and say that the Federal court committed error in ren- 
dering it. This power is conferred alone upon some court 
having appellate jurisdiction from the judgment of the 
United States circuit court, and can only be exercised by 
such appellate tribunal when such judgment is brought 
before it for review either by appeal, writ of error or cer- 
tiorari. Bernecker v. Miller, 44 Mo. 111; Reed v. Vaughan, 
15 Mo. 137; MeCormick v. Sullivant, 10 Wheat. 192; Ken- 
nedy v. Bank, 8 How. 586; Voorhees v. Bank, 10 Pet. 449. 
The cause of action in the case of Davis against Greene 
county was merged in the judgment, and the effect of the 
judgment was to establish conclusively against the county 
a debt which it was bound to pay, and the levy of the tax 
in question to pay it having been made in obedience to the 
mandate of the court making the judgment, and in con- 
formity with the laws of the State then in force authoriz- 
ing county courts to levy taxes for the payment of county 
indebtedness, the payment of such tax cannot be avoided 
on the ground that the bonds for the interest on which the 
judgment was rendered were void, for that question was 
conclusively determined against the county in the judg- 
ment rendered, and will so remain till reversed or annulled 
by some court having the power to review it. State ex rel. 
v. Pacific, 61 Mo. 155; 2 Dill. Munic. Corp., § 351, p. 249; 
Supervisors v. U. S.,4 Wall. 435; Pitts v. Fugate, 41 Mo. 
405; 98 U. S. 381; 9 Wall. 413; 50 Ill. 505; 25 Ind. 486; 
15 Wis. 122; 29 Iowa 197. 

It has been argued by counsel with much plausibility 
and ability, that plaintiff is not bound by the judgment 
osupexenr rendered in the case of Davis against Greene 
ssAixnvine ow county, or the judgment rendered in the 
Abb TAX~" AYERS’ mandamus proceeding to compel the county 
court to pay, because he was not a party eo nomine in either 
proceeding. We have not been able to find, nor have we 
been cited to any authority sustaining this position of 
counsel. On the contrary, all the authorities we have ex- 
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amined touching this point overthrow the position. In 
the case of Clark vr. Wolf, 29 Iowa 197, the precise question 
was considered at length, and it was there held that a judg- 
ment against a county or its legal representatives, in a 
matter of general interest to ail the people thereof, as one 
respecting the levy and collection of a tax, is binding not 
only on the official representatives of the county named in 
the proceeding as defendants, but upon all the citizens 
thereof though not made parties defendant by name. This 
we think is so both on principle and authority, for in suits 
of the character mentioned the legally constituted repre- 
sentatives of the county stand in the place of each citizen 
of the county who is liable to be called on as a tax-payer 
to contribute his proper proportion to liquidate the demand 
which a judgment may establish. 

It has also been ably and earnestly insisted, that as 
this court in the case of State er rel. Wilson v. Garroutte, 67 
3 uuwietrpar Mo. 445, held that the bonds, from which 
Bo ee: conilict were tuken the coupons on which the judg- 
federal decisions. 1) ent in favor of Davis against Greene county 
was rendered, were void, it, therefore, follows that we 
should disregard and hold for naught said judgment and 
all proceedings had under it, though such judgment was 
rendered and such proceedings were ordered by a court 
having full jurisdiction of the subject, and over whose 
judgment we have no appellate or revisory jurisdiction 
whatever. That a conflict exists between this and the Fed- 
eral courts as to the validity of these bonds must be con- 
ceded. Such conflicts always bring up for determination, 
questions of a delicate, important and embarrassing char- 
acter, which, when they arise must be so treated as to pre- 
serve the integrity of each tribunal respectively, without 
any encroachments upon the jurisdiction of either, leaving 
the responsibility of such conflicting adjudications upon 
the shoulders of those who make them. Such a question 
was so treated by this court in the case of the State ex rel. 


v. Holladay, 72 Mo. 499. 
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When there are two jurisdictions, independent of each 
other, having the right to pass upon such questions as are 
5, POWER OF COURTS involved in this controversy, these conflicts 
Levyortaxes. will occur, and when they do occur, neither 
jurisdiction should undertake to exercise appellate power 
over the other when none is possessed. There is a mutual 
and reciprocal rule recognized by all the authorities, that 
while the State courts may not interfere with the power of 
the Federal courts, neither shall the Federal courts inter- 
fere with those of the State. And while it may be safely 
affirmed, that when the law-making power has clothed a 
municipal corporation with the right to levy taxes to pay 
indebtedness contracted by it, a court possessed of juris- 
diction to enforce the payment of such debt, may, by man- 
damus in a proper case made, compel the authorities of 
such corporation to levy such tax in conformity with the 
mode prescribed and to the extent of the power conferred 
by the law, it may on the other hand be also safely affirmed 
that the authorities of such corporation can only be com- 
pelled to proceed to levy a tax in cases where the legisla- 
ture has conferred the authority on the corporation either 
in express terms or by necessary implication. Neither the 
State nor Federal courts can invade the powers belonging 
to the legislative department and confer such power. The 
only function which belongs to them is to compel the ex- 
ercise of the power, when conferred by the legislature, and 
when it is necessary that it should be exercised in order to 
the payment of a debt. If no such power has been con- 
ferred, the appeal in such case should be made to the legis- 
lature, and not tothe courts. Meriwether v. Garrett, 102 
U.S. Rep. 472; s. ¢., 28 Albany Law Journal 29. 

This case is distinguishable from the case of the State 
ex rel. Watkins v. Macon Co. Ct., 68 Mo. 29, to which we 
have been cited as sustaining the position of defendants’ 
counsel. In that case we refused a writ of mandamus to 
compel the county court to levy a tax to pay a debt against 
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the county established by a judgment, because the law au- 
thorizing the creation of that particular debt put an express 
limitation on the power of the county court to levy a tax 
to pay it, they being, in terms clear and unmistakable, 
limited to the imposition of a tax not exceeding the one- 
twentieth of one per cent in each year. This power had 
been exhausted by the court, and it having always levied 
the tax authorized, we refused the writ, mainly upon the 
express ground that no power had been conferred on the 
court to levy a tax in excess of that prescribed by the law; 
and held that it was not the province of this court to com- 
pel the county court to exercise a power which the legisla- 
ture had withheld and never conferred upon it. 
The act of the general assembly approved March 28th, 
1879, entitled an act “ concerning the assessment, levy and 
collection of taxes and the disbursement 
ry thereof,” to which our attention has been 
called, has no bearing on the question involved, inasmuch 
as the act by its terms refers only to taxes thereafter to be 
‘assessed, levied and collected,” and not to such taxes 
which had been (as in this case) levied prior to the time 
the said aet was passed, and which were in process of col- 
lection. We think the case was tried on the proper theory, 
and for the reasons herein given, the instructions given by 
the court were properly given. Judgment affirmed, in 
which all concur, except SHERwoop, C. J., who dissents. 


SuErwoop, C. J., Dissentine.—These are the grounds 
upon which I dissent from the foregoing opinion. 


I. 


The judgment rendered in the Federal court in favor 
of Davis, and against the county of Greene is not binding 
on the defendant Rainey. Neither is he concluded thereby. 
It is only the assertion of elementary law to say that a 
man, who is not a party to a suit, and who could not have 
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been made such at his instance, is not bound by any judg- 
ment or decree therein rendered—unless in those instances 
where he is either a privy in blood or estate with the party 
against whom the judgment was rendered. No such privity 
will be affirmed as existing between a county and its citi- 
zens. The only valid grounds, then, upon which it can be 
urged that a citizen is bound and barred by a judgment 
against a county, is, that he either was a party to the suit, 
or else might have been made such at the instance of the 
adversary, or at his own instance. Unless this was or could 
have been done, a citizen of a county cannot be said to 
have had his day in court, and if he has not had this day 
to hold tnat a judgment rendered against the county would 
bind him, would shut his mouth, would prevent him from 
denying the validity of the alleged debt, and the validity 
of the judgment based thereon, would be contrary to that 
elementary and fundamental principle which forbids the 
property of any man to be taken without “due process of 
law.” 

Aside trom questions of privity not presented by this 
record, it is clear from the authorities that the test ques- 
tiou in all cases where it is asserted that a man is bound 
by a judgment is this: Was hea party to the suit, or 
could he have become such? Will it be contended for a 
moment that when the county of Greene was sued, that 
Rainey, if ever so desirous, could have been made a party 
defendant along with the county? If he could not have 
been, then plainly he could not be bound, or in any way 
concluded by the result of a suit to which he neither was, 
nor yet could have been made a co-defendant. Mr. Bige- 
low says: “It is a general principle, fundamental to the 
doctrine of res judicata, that personal judgments conclude 
only parties to them and their privies.’” Bigelow Estop., 
p- 59. Mr. Greenleaf says: “ Parties, in the larger legal 
sense, are all persons having a right to control the proceed- 
ings, to make defense, to adduce and cross-examine wit- 
nesses, and to appeal from the. decision, if an appeal lies.’ 
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1 Greenleaf Ev., § 535. Rainey possessed no such rights. 
Had he attempted in the suit of Davis against the county, 
to exercise any such, he would have been promptly rebuked 
for his impertinence; his unwarranted and unwelcome in- 
trusion. Is he then bound by the judgment in that suit? 
Plainly he is not, if we follow the authorities, and the prin- 
ciple which they enunciate. 

This principle is extensively discussed and asserted in 
Strong v. Ins. Co., 62 Mo, 289, where the case of Robbins v. 
City of Chicago, 4 Wall. 657, is cited with approval. There 
Robbins, when sued by the city, was held bound by the 
judgment recovered by Woodbury against the latter, on 
the express ground that Robbins “knew the suit was 
pending and could have defended it.” This principle is 
also avowed by the Supreme Court of the United States in 
Rees vr. Wate rtown, 19 Wall. 107. There Rees had recovered 
judgment aguinst the city of Watertown, and had vainly 
endeavored by mandamus to collect the judgment thus re- 
covered. The counsel for Rees contended concerning the 
city that: ‘“ The defendant is the same that contracted 
the debt. * * It is the embodiment of the citi- 
zens to act for them in this matter, made and unmade by 
them at their pleasure, so far as filling the offices and con- 
trolling their action is concerned. It had authority to bor- 
row money for the citizens, to spend it for the citizens, and 
to defend against the payment of it at the expense of the 
citizens. In short, it had ample and exclusive authority to 
represent the citizens at every stage.” But tlhe Supreme 
Court took a widely different view in reference to a citizen 
of Watertgyn being bound by the judgment rendered 
ugainst the city,and in speaking on this point, said: “ He 
has never been heard in court. He has had no opportunity 
to establish a defense to the debt itself, or if the judgment 
is valid, to show that his property is not liable to its pay- 
ment. * * The proceeding supposed would vio- 
late that fundamental principle of Magna Charta embodied 
in the constitution of the United States, that no man shall 
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be deprived of his property without due process of law— 
that is, he must be served with notice of the proceeding 
and have a day in court to make his defense. * * 

Whether, in fact, the individual has a defense to the debt 

* * is not important. To assume that he has 
none, and, therefore, that he is entitled to no day in court, 
is to assume against him the very point he may wish to 
contest,” and the court points out the very marked distine- 
tion between that kind of a case and one where a judgment 
is rendered in the New England states against a town— 
saying: “Inthe New England states it is held that a judg- 
ment obtained against a town may be levied upon and 
made out of the property of any inhabitant of the town. 
The suit in those states is brought in form against the in- 
habitants of the town, naming it; the individual inhabit- 
ants, it is said, may and do appear and defend the suit, and 
hence it is held that the individual inhabitants have their 
day in court, are each bound by the judgment, and that it 
may be collected from the property of any one of them. 
This is local law peculiar to New England. It is not the 
law of this country generally, or of England.” 

In Beardsley v. Smith, 16 Conn. 368, when speaking of 
the binding force of a judgment nen the inhabitants 
of a town, the supreme court say: “ The writs have issued 
against the inhabitants of towns, societies and districts as 
parties. As early in the history of our jurisprudence as 1705 
a statute was enacted authorizing communities, such as 
towns, societies, etc., to prosecute and defend suits, and for 
this purpose, to appear, either by themselves, agents or at- 
torneys. If the inhabitants were not then considered as 
parties individually, and liable to the consequences of judg- 
ments against such communities, as parties, there would have 
been a glaring impropriety in permitting them to appear and 
defend, by themselves; but if parties, such a right was neces- 
sary and indispensable.” Take the converse of the propo- 
sition thus announced by the supreme court of Connecticut 
and apply it here: If it would be a “ glaring impropriety” 
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to permit a citizen of a county to appear and defend where 
he was not a party, and could not be bound by the judg- 
ment, would not the “ impropriety” be still more “glaring,” 
would it not amount to the grossest injustice to refuse him 
opportunity to appear and defend, and still hold him bound 
by the judgment? If it would not, then I confess my 
utter inability to understand either the force and effect of 
the English language, or to draw the simplest inference 
from the plainest premise. 

The case of Clark v. Wolt, 29 Lowa 197, is relied on by 
the majority to support their position that a judgment 
against a county binds and concludes every citizen thereof. 
That case, if it goes so far, is the only one that does, and 
has not a single authority to support it; is contrary, as 
already seen, to the text-books and the cases I have cited, 
and has no sound reason upon which it can rest. But that 
case does not, as I read it, announce in Jla its broadness, 
the position taken by my associates, The facts of that 
case are peculiar, and evtirely{dittsse::, as I conceive, from 
this one. There one Berryhill, for himself and other citi- 
zens aud tax-payers, had brought suit against the county 
to enjoin the collection of certain railroad taxes; he was 
successful, and the injunction was, by the state court, made 
perpetual. Afterward, the county was sued in the circuit 
court of the United States for the district of Iowa, and 
pleaded the injunction granted by the state court in favor 
of Berryhill and others; but the Federal court held the 
answer insuflicient, the injunction void, and awarded a per- 
emptory mandamus for the collection of the tax. And the 
supreme court of lowa placed special stress upon the fact 
that Clark being a citizen of the county and the injunction 
suit of serryhil! and others being brought jor LLMs if ane 
others, citizens of the county, and the question being one 
of common interest, all the citizens are treated and ac- 
cepted in theory as parties and standing as Berryhill does,” 
and that court placed special and additional stress upon the 


further fact, italicizing the words: That in the Federal 
16—74 
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court when the county was sued, “ the injunction proceed- 
ings were pleaded and held not to be a bar.” 

How different the case before us! Clark, when Ber- 
ryoill sued to enjoin the county, could, as one of the citi- 
zens thereof, have been made a co-plaintiff, and when the 
county was sued in the Federal court, could very properly 
have intervened and been made a party defendant—thus 
bringing that case within the rule, I, relying upon the au- 
thorities quoted, have heretofore announced. These re- 
marks are sufficient to dispose of the case of Clark v. Wolf, 
and the ruling of the majority of this court based thereon. 
If that case goes further than the view I have taken of it, 
it does so in flat disregard of all precedent, all principle, 
all authority, and in the very teeth of the plainest dictates 
of natural justice—which forbid a man from being de- 
prived of any right until opportunity be first given him to 
be heard in his defense. 


Il. 


If the above views be correct, then it must needs fol- 
low that the judgment against Greene county doves not 
bind Rainey. Consequently the alleged debt sued on in 
the Federal court, is not, as to him, “ merged in the judg- 
ment.” Ile isa stranger thereto and may urge all such 
objections as any other stranger might urge against either 
the validity of the debt or the validity of the judgment. 


III. 


This court, in State ex rel. Wilson v. Garroutte, 67 Mo. 
445, held the bonds in that ease, being of the same class as 
those now in controversy, were absolutely void. <A like 
result was reached by this court in respect to similar bonds, 
in State ex rel. Barlow v. Dallas County Court, 72 Mo. 829. 
To that ruling a majority of this court still adhere. But 
it is said we must not “interfere with the power of the 
Federal court.” I grant it—I think, however, it will be 
time enough to <liscuss that point when such interference 
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is asked. At this time we are not called upon to * inter- 
fere’’ with Federal process. The defendant, by this appeal, 
simply calls upon us to say whether we will, by our State 
officers and State courts, assiduously assist a Federal court 
in collecting from him atx for the payment of bonds 
which on our oaths we have twice said are unconstitutional 
and void! The supreme court of Iowa, in the case of 
Clark v. Wolt, supra, and Ex parte Holman, 28 Iowa 88, have 
said that they would not interfere with and thwart the 
process of the Federal courts, and so say I. But interfer- 
ence with Federal courts is one thing, and actively aiding 
them is another and very different thing. In this respect 
[ concur with Dillon, C. J., in the case last cited, where, he 
speaking for the court, says: Because the national Su- 
preme Court decides that the bondholders may enforce 
their bonds in the courts of the United States, this court 
is not bound to follow that decision and hold that they 
may recover thereon in the state courts.” But my brethren, 
with compliant complaisance, open wide the doors of our 
State courts, bid our county collectors enter those courts, 
sue our citizens for the collection of unconstitutional and 
void taxes, and zssure these tax-gatherers that, when they 
recover judgments, those judgments shall be in all things 
affirmed. Others may say this, I tor one, never shall. 
Having said, as the organ of this court on two occa- 
sions, that such and similar bonds were void, I cannot con- 
sistently with my ideas of duty, assist in their collection. 
I will, as L ougdit, refrain from interfering with the juris- 
diction or process of the Federal courts, but when they 
render judgments on bonds which our laws, and our con- 
stitution, as expounded by us, pronounce void, I will not 
so far stultify myself and the record I have made, I will 
not so far bow the knee to Federal usurpation as to become 
an aider and abetter in the collection of what I regard, and 
what this court has said are unlawful and unjust claims. 
This court, in Garroutte’s case, supra, refused to permit the 
county collector of Greene county to recover judgment for 
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railroad taxes based on the same class of bonds as those in 
controversy in the suit of Davis against Greene county. 
Now, while this court still professedly adheres to that rul- 
ing, it says, in effect,to the bondholders: “Your bonds 
are unconstitutional and void, and we will not allow you 
to recover on them in our State courts, if you bring suit 
in those courts in the first instance; but if you will exer- 
cise your customary ingenuity; if you will sue the county 
on those bonds in the Federal courts, recover judgment, 
get a mandamus against the county, we will construe the 
judgment against the county to bea judgment against every 
tax-payerin it; permit the county collector to recover judg- 
ment against each tax-payer in our own courts, and when 
the tax-payer asks the poor privilege of being heard, we 
will tell him that his lips are closed, and his rights cut off 
by a judgment to which he neither was nor yet could have 
been made a party!” This decision of the majority, in my 
humble opinion, instead of preserving the “integrity of each 
tribunal respectively,” converts this court into the mere 
‘servile adjunct and appendage, the mere tax-gatherer of 


b 
every petty Federal court in the country. For these rea- 
sons [ am for reversing the judgment. And, in entering 
this, my feeble protest, I am painfully conscious that it will 
avail nothing. No, the die is cast! Henceforth county 
means and embraces each citizen eco nomine. Henceforth. a 
Federal court with a State court attachment, will trample 
our laws and our constitution into the dust and accomplish 
the realization of the wildest dreams of the lovers of con- 
solidated power! 


A motion Jor re hearing Was Ove rruled. 
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Tue State v. McGuyniss, Appellant. 


Criminal Law: want oF PROOF OF VENUE. A conviction cannot be 
sustained in the entire absence of evidence. direct or circumstantial. 
that the offense charged was committed in the county specified in 
the indictment. 


Appeal from Clay Circuit Court.—Hon. Gro. W. Duny. 
Judge. 


REVERSED. 


Indictment for burglariously entering the house of 
Hugh Seudder, in Clay county, with intent to kill Scudder. 
The evidence given at the trial tended to show that de- 
fendant’s wife was the sister of Scudder, and in the event 
of Scudder’s death would have inherited half his property; 
that defendant proposed to one Brockman that they should 
kill Seudder so that defendant’s wife might get the prop- 
erty; that Brockman reported the matter to the sheriff of 
Clay county, who advised him to seem to accede to the 
proposal, and to go with defendant; that Brockman then 
arranged with defendant what pay he was to get, and the 
two went to Scudder’s house at night and entered, where 
defendant was arrested by the sheriff, who, with a posse, 
was concealed in the house. Scudder testified that at the 
time of the trial he lived in Clay county, but there was no 
testimony to show in what county the house was situated 
which was entered, nor any other evidence of the venue of 
the offense, at least so far as the record brought to this 
court showed. An instruction given by the court required 
the jury to find that the house was in Clay county before 
they could convict, and there was verdict of guilty. 


W. H. Woodson and Samuel Hardwick for appellant. 


Lb. H. McIntyre. Attorney General, for the State, con- 
ceded that the case would have to be reversed for want of 
proof of the venue. 
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SuEerwoop, C. J.—We must reverse the judgment ren- 
dered herein, because it was not established at the trial, or 
what amounts to the same thing, the bill of exceptions 
does not show, that the crime of which the defendant was 
convicted, was committed within the limits of Clay county. 
Gordon v. State, 4 Mo. 375; State v. Meyer, 64 Mo. 190; 
State v. Miller, 71 Mo. 89; State v. Hughes, 71 Mo. 633. 
There are but two cases in our reports where a conviction 
has been upheld by this court, (State v. Burns, 48 Mo. 438 ; 
State v. West, 69 Mo. 401,) without direct proof that the 
offense charged was committed in the county specified in 
the indictment. But in those cases equivalent proof was 
introduced; proof of facts was made from which it neces- 
sarily appeared that the offense was committed within the 
county. Proof of the venue as laid in the indictment, like 
any other material allegation, needs not be established by 
express and positive testimony, but it is sufficient if the 
circumstances in evidence tend to the conclusion, in a man- 
ner satisfactory to the jury, that the place of the crime 
corresponds with that set forth in the indictment. The 
rulings of courts of other states accord with our own in 
the particular mentioned. As supporting the theory of 
the two cases just cited, that inferential evidence will suffice 
to establish the locus delicti, see Bland v. People, 4 Ill. 364; 
People v. Manning, 48 Cal. 335; State v. Calvin, R. M. Charl- 
ton 142; Comm. v. Costley, 118 Mass, 3; Beavers v. State, 58 
Ind. 530. As supporting the view that the venue as laid 
must be shown by the evidence to be within the proper 
jurisdiction, or else the conviction will not stand, see Stazey 
r. State, 58 Ind. 514; Baker r. State, 34 Ind. 104; Jackson 
rv. State, 19 Ind. 312; Mullinix v. State, 43 Ind. 511; Larkin 
v. People, 61 Barb. 226; Ewell v. State, 6 Yerg. 364; Hite rv. 
State, 9 Yerg. 357; Yates v. State, 10 Yerg. 549; People r. 
Parks, 44 Cal. 105; People v. Bevans, 52 Cal. 470. It is 
scarcely necessary to say that this was the rule at common 
law. 2 Russ. Cr., 799, 800; 1 Chit. Crim. L., 556; Whart. 
Cr. Ev., § 107; Whart. Cr. L., § 601. But here there is 














CTOBER TERM, 1881. 247 





The State v. Kotovsky. 


_ $$ ___—— — 


an entire absence of testimony either direct or circumstan- 
tial to establish the place of the offense, so that, as an- 
nounced at the outset, a reversal must needs occur. As 
this is so, we have not thought best to consider the case 
on its merits, since it may not be presented in the same 
shape again. Judgment reversed and cause remanded. All 
concur, except Norton, J., absent. 





Tue State v. Korovsky. Appellant. 


1. The Test of Insanity in Criminal Cases. The insanity which 
will constitute a valid defense to a criminal charge is such only as 
disabled the defendant from knowing the right from the wrong of 
the particular act which is the subject of the charge. 

2. Deliberation: rremepitation. The court restates the definitions 
of these terms, and the distinctions between them. 

3. Murder: neat or passion. A homicide committed ina heat of 
passion engendered, not by what was legal provocation at common 
law to reduce the offense from murder to manslaughter, but by op- 
probrious epithets or other insults sufficient to arouse the same heat 
of passion that would be caused by a technical legal provocation, is 
uiurder in the second degree. The rejection of her suitor by a 
young woman cannot be regarded as just cause for such heat of 
passion. 

4. ——-—: “REASONABLE PROVOcaATION.” An instruction is erroneous, 
which gives the jury to understand that the only provocation which 
can produce that heat of passion which will divest a homicide of the 
element of deliberation is “ reasonable” provocation ; for “‘ reason- 
able” is equivalent to “lawful” or “adequate” provocation. In a 
case where there is evidence of such just provocation as will reduce 
murder to the second degree, the error would be fatal ; but where 
there is no evidence of any provocation, it would be harmless and 
the judgment should not be reversed for it. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Price & Noland for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Henry, J.—At the October term, 1878, of the St. Louis 
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criminal court, the defendant was indicted for the murder 
of Augusta Simon. After several continuances, one mis- 
trial and one trial resulting in his conviction, which was 
set aside by the criminal court, he was finally tried at the 
October term, 1880, and convicted of murder in the first 
degree. He appealed to the St. Louis court of appeals, 
which affirmed the judgment, and the cause is now here 
on appeal from that court. 

The facts of the case are that the defendant was en- 
amored of the deceased, paid her some attention, and be- 
came jealous of the attention paid her by another, and, 
enraged by her refusal to accompany him to the St. Louis 
fair grounds, procured a pistol, three or four days before 
the homicide, and, on that evening, placed himself at the 
fence, in front of the house in which deceased was em- 
ployed as a servant, and when, as was her custom in the 
evening, known to the defendant, she came from the ho: v 
to go to a saloon near by for a pitcher of beer, in company 
with Anna Moody, he followed them a short distance, and 
sat down on the sidewalk by a fence, where he remained 
until the girls returned on their way home, and as they ap- 
proached him, he arose, took hold of the deceased, and 
remarking, “Is that you, Augusta?” fired the fatal shot, 
pushing away Anna Moody, who was walking by her side 
next the fence. 

The sole defense relied upon was insanity, and the 
complaint is that the instruction on that subject, given by 
the court, was erroneous, and that the court gave no in- 
struction with regard to murder in the second degree, and 
incorrectly defined the term “deliberation.” 

The instruction in relation to insanity was in exact 
conformity with what this court recently announced as the 
1. THE TEst or 1nx- Juw in the State v. Redemeier, 71 Mo. 175, and 
SANITY IN CRIMI- a 
NAL CASES. yet more recently in the State v. Erb, ante, p. 
199; and while two members of this court (Judge Hoveu 
and I) do not think that the only legal test of insanity is 
“the ability to know the right from the wrong of the par- 
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ticular act,” but that one knowing the right from the wrong 
may, in consequence of organic mental derangement, be 
incapable of exercising the will, and is, therefore, not 
amenable criminally for the act, three of our associates 
are of different opinion, and the judgment, therefore, can- 
not be reversed for this alleged error. Besides, there was no 
evidence tending to show that phase of insanity, but it all 
conduced to show a general derangement of the mind, and 
for that reason the instructions asked for by the defendant, 
and refused, were probably correctly refused, but we do 
not mean to express an opinion on that question. 

Nor did the court err in refusing to instruct the jury 
in relation to murder in the second degree. If the defend- 
> peuerRation: 2t Was so insane that he had not the men- 
premeditation. tal capacity to deliberate, neither could he 
premeditate. They are of the same character of mental 
operations, differing only in degree. It is difficult to for- 
mulate the distinction. It is more easily illustrated than 
defined. Deliberation is but prolonged premeditation. In 
other words, in law, deliberation is premeditation, in a cool 
state of the blood, or, where there has been heat of passion, 
it is premeditation continued beyond the period within 
which there has been time for the blood to cool, in the 
given case. We are now dealing with legal definitions, 
and not with the nomenclature of mental philosophy. 
Premeditation has been defined by the Supreme Court of 
this State, in every capital case which has been before it 
for half a century, as “thought of beforehand, for any 
length of time, however short.” Deliberation is also pre- 
meditation, but is something more. It is not only to think 
of beforehand, which may be but for an instant, but the 
inclination to do the act is considered, weighed, pondered 
upon, for such a length of time after a provocation is given, 
as the jury may find was suflicient for the blood to cool. 
One in “a heat of passion” may premeditate without de- 
liberating. Deliberation is only exercised in a “cool state 
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of the blood,” while premeditation may be, either in that 
state of the blood, or in “ heat of passion.” 

Mental excitement is not “heat of passion.” “ Heat 
of passion’ is a legal phrase, to which a definite meaning 
. wvxver:heatot 28 been attached, and although a homicide 
enna committed in a technical “ heat of passion” 
was only manslaughter at common law; yet if, notwith- 
standing there was lawful provocation, there was time for 
the blood to cool before the commission of the act, the heat 
of passion was not a palliation, and the homicide was mur- 
der. Deliberation, as defined hy this court, was not an 
essential element of murder at common law, but the man 
who in a passion, engendered by opprobrious words, or 
other just provocafion, as contradistinguished from lawful 
provocation, slew the one who uttered them, at the instant, 
was deemed guilty of murder, although the passion engen- 
dered by the insult was as great as that produced by a 
blow, and yet the latter provocation reduced the homicide 
to manslaughter, while the other did not mitigate tne of- 
fense. Our statute declares murders committed by “lying 
in wait,” by poison, and in an attempt to perpetrate certain 
specified felonies, and all other wil!ful, deliberate and pre- 
meditated murders, to be of the first degree; and all other 
common law murders to be of the second degree; and 
those murders committed in the heat of passion—engen- 
dered, not by what was legal provocation at common law 
to reduce a homicide from murder to manslaughter, but by 
opprobrious epithets or other insults, sufficient to arouse 
the same heat of passion which would be caused by a tech- 
nical legal provocation—ane of the second degree. What 
is such a provocation? An insult to a person, either by 
accusing him ora member of his immediate family of some 
infamous act, opprobrious words, or indecent gestures, 
which convey imputations of criminal baseness against a 
person or his family, sufficient to arouse in a man of ordi- 
nary pride and self-respect a high state of passion and a 
spirit of resentment, are of such provocations, and the suf- 
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ficiency of the provocation is to be determined by the 
court. The definition of the term “deliberation” by the 
criminal court in its instruction would have been proper 
if it had been given in a case in which there was evidence 
of such a provocation as would reduce the crime to man- 
slaughter. In this case there was no evidence of any such 
provocation or heat of passion. The law cannot regard the 
rejection of her suitor by a young woman as a just cause 
for such heat of passion. And the preparation made by 
the defendant several days before the murder, and the man- 
ner in which it was committed, negative the idea of heat 
of passion; and even if the provocation had been sufli- 
cient, there was ample time for the blood to cool after it 
was given and before the homicide was committed. 

The court defined the term “ deliberately,” as follows: 
* By the term ‘deliberately’ is meant in a cool state of the 
-«peasona. Vlood, not that heated state which the law 
ble provocation.” denominates passion; and the passion here 
meant is not that which comes of no cause, but that, and 
that only, which is produced by some reasonable provoca- 
tion.” The words “lawful,” “ reasonable,” ‘ adequate,” 
in this connection are used interchangeably by the law- 
writers and in judicial decisions. East’s P. C., vol. 1, 232; 
Bishop’s Criminal Law, vol. 2, § 697; Russeli on Crimes, 
vol. 1, 580; Wharton’s Criminal Law, vol. 1, §§ 969, 987; 
State v. Holme, 54 Mo. 153; Young v. State, 11 Humph. 200. 
And the instruction would have been accurately correct, if 
tlie defense had relied upon a blow received by the accused 
from the deceased, but in a case where there is evidence of 
a just provocation given, which this court holds sufficient 
to reduce the crime to murder of the second degree, it 
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would be error. 

As there was no evidence in this case of any such 
provocation or heat of passion, the error was harmless. 
Slate v. Talbott, 73 Mo. 347; State v. Erb, ante, p.199. Nor 
is there any conflict between this case and the case of Mutt. 
Lewis, ante, p. 222. The judgment of the court of appeals, 
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in that case, was affirmed by this court on the sole grouna 
that the continuance refused should have been granted; 
and the court held, in regard to the same instruction now 
under consideration, that it was an error, but harmless un- 
der the circumstances of that case. 

The case of the State r. Simms, 68 Mo. 306, and 71 Mo. 
538, did not hold that evidence tending to prove the accused 
insane warranted an instruction on murder in the second 
degree. From the immediate facts attending the commis- 
sion of the homicide in that case, apart from any evidence 
of insanity, the jury might well have found that the ele- 
meut of deliberation was absent. 

If Kotovsky was not insane; if he was capable of 
distinguishing between right and wrong, he was, under the 
decisions of this court, guilty of murder of the first degree. 
It was a murder committed by “lying in wait,” and if the 
defendant was not insane, the crime cannot be otherwise 
classified than as murder of the first degree. This has 
been uniformly held to be the law in this State in every 
case in which the question arose, and we think correctly. 
Baldwin v. State, 12 Mo. 223; State v. McConnell, 49 Mo. 
282, 291. There was not a particle of testimony which 
would authorize the court or jury to consider any other 
question than that of defendant’s guilt or innocence of 
murder of the first degree. If insane, he was guilty of no 
crime, and the jury having passed upon that question, 
under instructions on that subject which this court holds 
to be proper, we cannot review their finding on the con- 
flicting evidence, and the judgment is affirmed. All con- 


cur. 
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Continuance. Whether to grant a continuance is a matter resting 
largely in the sound discretion of the trial court. 

2. Indictment for Homicide: variance. Upona trial for homi- 
cide, proof that the death occurred twelve hours after the wound 
was inflicted and on the same day, will support an indictment which 
charges that defendant inflicted the wound on a day named, and 
that of said wound the deceased ‘‘did then and there instantly die.” 

3. ——: ——. Evenif there be a variance between the time of a 
homicide alleged and that proved, it will be no ground for acquitting 
the defendant or reversing the judgment, unless there is a finding by 
the trial court that the variance is material to the merits of the case 
und prejudicial to the defendant’s defense. 

!. Practice, Criminal: onjecrions TO THE JURY. To avail himself of 
any error or irregularity in the selection and empaneling of the jury, 
the defendant must make timely objection. If he delay till after 
verdict it will be too late. Even when taken in time, such obiec- 
tions will be disregarded, uniess it appear that defendant has suf- 
fered some prejudice. 

5, —-—2: INSTRUCTIONS, HARMLESS ERROR. If there is no evidence of 
any sort of provocation, the giving of an instruction which errone- 
ously detines the provocation which will produce that heated state 
of the blood which the law calls “ passiow,” will not entitle the de- 
fendant in a murder case to a reversal of a judgment of conviction. 

6. Insanity. The evidence in this case furnishes no basis whatever 
for an instruction in relation to insanity. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
G. S. Van Wagoner and A.W. Alexander for appellant. 
D. H. McIntyre, Attorney General, tor the State. 


SHERWOOD, C. J.—The defendant appeals to this court, 
having been convicted in the trial court of murder in the 
first degree. Annie Lewis is the name of the person he is 
charged witk having murdered. 

I. 


The ruling was correct which denied defendant’s mo- 
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tion for a further continuance. Ie had previously obtained 
two continuances, and the third application disclosed none 
of that diligence which the law requires. The cause was 
set for May 17th, 1880, yet notwithstanding the fact of two 
continuances having been granted, no steps were taken and 
no subpenas issucd preparatory to the coming trial till 
May 10th, but one short week before the trial above men- 
tioned. All of the witnesses named in the application 
appear to have resided in St. Louis at the time of defend- 
ant’s arrest in 1879, and their residence was then known 
to him, and earlier movements should have been taken to 
have secured their attendance. What one of the witnesses 
would have sworn was admitted by the circuit attorney; it 
was agreed by him that the absent witness, Dick Jenkyns, 
would swear, if present, that at the time of the killing, and 
for many days next prior thereto, the defendant was in an 
unsound state of mind; that his talk was wild, incoherent, 
irrational; that his conduct during all of said time was 
utterly different from his ordinary conduct; that it indi- 
vated a total lack of purpose and of care for himself or of 
aim or regard for his future; that his mind seemed to be 
in a tumult; that it was so disordered and unsound that 
he was unabie to control his thoughts, his talk or his con- 
duct, and did not reflect upon or distinguish between right 
and wrong, and was not responsible in morals for his lan- 
guage or his acts. The other absent witnesses were ex- 
pected to establish the same things, and yet so little 
importance was attached by defendant’s counsel to the 
agreement of the circuit attorney, that the admission he 
made as to what Jenkyns would swear was not, as it might 
have been under the statute, offered by the defendant in 
evidence. 

So frequently has this court passed upon the question 
of propriety of refusing a continuance in criminal cases, 
that it is unnecessary to do more now than to refer to some 
of our former adjudications where similar applications 
were unsuccessful, and to say that granting a continuance 
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rests largely in the sound discretion of the trial court, a 
discretion not to be interfered with unless unsoundly exer- 
cised; and to say further, that the measure of diligence 
which the law imposes on one arrested on a criminal charge 
remains in this instance unfulfilled. State v. Lawther, 65 
Mo. 454; State v. Able, 65 Mo. 357; State v. Simms, 68 Mo. 
305; State v. Lange, 59 Mo. 418; State v. Whitton, 68 Mo. 
91; Stete v. Hollenscheit, 61 Mo. 302; State v. Sayers, 58 Mo. 


585; State vw Burns, 54 Mo. 274. 
I. 


There was no variance between the allegation as to the 
homicide and the evidence offered in support of the alle- 
gation. The indictment alleges the assaulting and mortal 
wounding of Annie Lewis, with a pistol, occurred on the 
31st day of August, 1879, and that of “said mortal wound 
the said Annie Lewis did then and there instantly die.” 
The words * then and there ” refer to the date already men- 
tioned, and have the same effect as if the date were actually 
repeated. Whart. Crim. Plead. and Prac., § 131, and cases 
cited. The evidence shows that death ensued twelve hours 
after the shooting and on the same day the shooting oe- 
curred, thus fully supporting the charge in the indictment. 
The word “instantly” may be rejected as surplusage. And 
under our statute even had there been a variance between 
allegation and proof “in the name or description of any 
matter or thing whatsoever,” “ named or described,” in the 
indictment, such variance would be no ground for acquit- 
ting the detendant or for reversing the judgment, “unless 
the court before which the trial shall be had, shall find that 
such variance is material to the merits of the case, and 
prejudicial to the defense of the defendant.” KR. 38. 1879, 
§$ 1820; State v. Wammaclk, 70 Mo. 410. 

Besides all that, time is not of the essence of the of- 
fense in a ease of this sort, and where this is so the valid- 
ity of the indictment cannot be questioned, nor the judg- 
ment thereon be stayed, arrested or in any manner affected 
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because the date of the offense is omitted. Our statute is 
express on this point. R.S. 1879, § 1821; State v. Wilcoxen, 
38 Mo. 370; State v. Stumbo, 26 Mo. 306. And by the terms 
of the section just cited the validity of an indictment can- 
not be overthrown, nor a judgment based thereon be stayed, 
ete., “for want of the averment of any matter not neces- 
sary to be proved.” If it be not necessary to allege any 
date at all, then certainly not necessary to prove one, nor 
material if a date different from that alleged be proved. 
State v. Magrath 19 Mo. 678. 


III. 


It was too late after verdict to object for the first time 
to those who composed the trial jury. In order that a de- 
fendant may avail himself of any error or irregularity, any 
want of compliance with proper methods of procedure in 
the selection and empaneling of the jury, his objections 
and exceptions must be timely ones. State v. Marshall, 36 
Mo. 400. Moreover, this court has repeatedly held statutes 
in respect to the empaneling of juries in criminal cases 
directory, and that it will refuse in any event to interfere 
unless some prejudice to the defendant from a lack of com- 
pliance with statutory provisions be inferable from the 
circumstances. State v. Breen, 59 Mo. 413; State v. Pitts, 
58 Mo. 556. 

IV. 

We come now to the instructions—and first, as to that 
given on the part of the State in reference to the word 
“deliberately.” This in the instruction under considera- 
tion was stated to mean in a cool state of the blood, not in 
that heated state which the law denominates “ passion,” 
and the passion here meant is not that which comes of no 
cause; but that, and that only, which is produced by some 
lawful provocation. This instruction is almost identical 
with that given in the State r. Kotovsky, ante, p. 247, and, 
though not in accord with recent decisions of this court, 
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could not have worked the defendant any hurt, since there 
Was ho provocation at all, either lawful or otherwise, noth- 
ing of that nature which could reduce the offense from 
murder in the first degree to some lower grade of homicide. 
For this reason the error was harmless. For this reason 
also an instruction regarding murder in the second degree 
would have been erroneous. State v. Talbott, 73 Mo. 347; 
Slate v. Patterson, 73 Mo. 695; State v. Kotovsky, anie, p- 
247; State v. Erb, ante, p. 199; State v. Hopper, 71 Mo, 425; 
State vr. NSehoenmwald, 51 Mo. 147; State v. Ellis, ante, p- 907. 

It is urged that the court erred in refusing an instrue- 
tion to the jury as to insanity. The defendant testified in 
his own behalf as follows: ‘“ After repeated promises of 
Annie Lewis to marry me she refused te keep her promise 
of marriage with me, whereupon it made me wretched and 
worthless ; my life became a mist to me; I was literally 
drawn up; I did nothing principally but knocked around 
town. Onthe Saturday of the killing of Annie Lewis I 
had started to work at unloading steamboats. The pistol 
is my brother's. I don’t remember much about it, that day 
—it’s like a dream. Something Ithink I can remember— 
my brother that day asked me to hold his clothes; his 
pistol was in his pocket and I took it out. I never owned 
au pistol After Annie’s last refusal I drank whenever I 
had money. I remember nothing that happened during 
that night that Annie was shot. I don’t remember having 
seen the persons who have testified. The first remembrance 
is of a man who came into the station Sunday morning 
and asked me if I wanted something to eat. He told me 
what I was in there for, that I shot a girl.” This was al! 
the evidence introduced having the remotest bearing on 
the question of insanity. We have no hesitation in saying 
that this evidence furnishes no basis whatever for an in- 
struction on that subject. That the defendant went to the 
locality pointed out by the testimony with the design of 
committing the crime of which he now stands convicted, 


no one ean doubt who reads the record. Ilis determina- 
7 74 
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tion to perpetrate the oftense is shown in the clearest pos- 
sible manner. He provides himself with a pistol; he 
proceeds to the locality where his intended victim may be 
found; he induces her to come out of the house to where 
he is; he engages her in conversation; when within three 
feet of her he shoots her through the body; when his 
victim falls, to make sure of his murderous purpose, he 
fires his pistol at her again; turns, runs to the hallway, 
there stops running, throws his pistol down and walks out 
to Market street, where his arrest soon after occurs. No 
case can be found in the books which furnishes a better 
illustration of that solemn legal phrase, “A heart regard- 
less of social duty and fatally bent on mischief.” The 
judgment is affirmed. All concur. 


APPLEGATE, Appellant, v. EAGAN. 


1. Elections: roRM OF BALLOT: TOWNSHIP ORGANIZATION RESTRAIN- 
ING SWINE. Ballots cast at a general election for State, county and 
township officers contained, in addition to the names of the candi- 
dates and the offices ‘o be filled, a clause for and a clause against 
township organization, and a clause for and a clause against restrain- 
ing swine from running at large. As a caption to these clauses were 
printed the words, “ Erase the clause you do not favor.” Held, that 
this caption did not invalidate the ballot either as to township or- 
ganization or the restraining of swine, or as to the candidates voted 
for. Construing Revised Statutes 1879, sections 5493, 7429, 7450, 
7407, 7408, 7410. 

2 : : CIRCUIT CLERK. A ballot containing the words “for 





circuit clerk and recorder,” sutliciently indicates that the office to 
be filled is that of the clerk of the circuit court. 


3. : NOTICE OF CONTEST. A notice of contest on the ground that 





voters were improperly influenced in casting their votes must give 
the names of the persons alleged to have been so influenced. 

4. Misrepresentations by a candidate to the voters as to the legal 
effect of their ballots, whereby they are misled into voting for him, 
constitute no ground for contesting the election. 
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Appeal from Chariton Circuit Court.—Hon. G. D. Burcess, 
Judge. 


AFFIRMED. 
C’. A. Winslow for appellant. 
Kinley \ Wallace tor respondent. 


Norton, J.—This is a statutory proceeding instituted 
by plaintiff contesting the election of defendant Eagan to 
the office of clerk of the cireuit court of Charitou county, 
at the general election held on the 2nd day of November, 
1880, for State, county and township officers. 

The notice of contest, among others, alleged in sub- 
stance the following as ground for contest: (1) That all 
the ballots cast at said election for defendant Eagan, were 
fraudulent and void, because said ballots in addition to 
having all the names of the candidates for the various 
oftices to be filled, contained a ballot for and against town- 
ship organization, and for and against restraining swine 
from running at large, with the following caption: “Erase 
the clause you do not favor.” (2) That on the said ballots 
the office for which Eagan was voted to fill was designated: 
‘For circuit clerk and recorder.” (3) That defendant did, 
on the day of election, and some days prior thereto, cause 
to be circulated, false and fraudulent statements and printed 
circulars, with the intent to influence votes, said statements 
and circulars being to the effect that if any voter erased 
the name of Eagan from the printed tickets and ballots 
which had said name printed thereon as acandidate for the 
office of clerk of the cireuit court, and substituted the name 
of Wm. C. Applegate for said office, such ballot could not 
be counted, and such person would lose his vote; and that 
defendant also printed and circulated a fraudulent cir- 
cular, over the name of the Democratic executive commit- 
tee, headed: ‘ Beware of a fraudulent ticket with the 
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name of W. C. Applegate for cireuit clerk instead of the 
name of James A. Eagan,” well knowing that there was 
no fraudulent ticket with the name of said Applegate on 
it circulated or used at said election; that by reason of 
these things at least 300 voters were deceived and influenced 
into voting for Eagan, who otherwise would have voted 
for contestant, Applegate, and thereby given him a ma- 
jority of all the votes cast. 

Defendant moved the court to strike out the above 
three grounds of contest, which motion the court sustained, 
and this action of the court is assigned here for error by 
plaintiff on his appeal. 

It is insisted by counsel that the first ground of con- 
test was well taken, and that all the ballots, for the reason 
therein mentioned, are condemned as fraud- 
ulent and void by reason of section 5493, 


l. ELECTION: form 
of ballot: town- 
ship organization: 


restraining swine. Rovised Statutes, which is as follows: “Each 


voter at any election shall, in full view, deliver to one of 
the judges of election a single ballot, which shall be a piece 
of white paper, on which shall be written or printed the 
names of the persons voted for, with a designation of the 
office which he or they may be intended to fill. Said ballot 
shall not bear upon it any device whatever, nor shall there 
be any writing or printing thereon, except the names of 
persons and the designations of the office to be filled, leav- 
ing a margin on either side of the printed matter for sub- 
stituting names. Each ballot may bear a plain written or 
printed caption thereon, expressing its political character, 
but on all such ballots the caption or head lines shall not 
in any manner be designed to mislead the voter as to the 
name or names thereunder. Any ballot not conforming to 
the provisions of this chapter shall be considered fraudu- 
lent. and the same shall not be counted.” 

If this section of the statute was the only one to be 
consulted and applied in determining the validity of the 
ballots sought to be impeached by the notice, there might 
be something in the point made by counsel. But in view 
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of what is said in sections 7429, 7430, 7407, 7408, Revised 
Statutes, we think the point made is not maintainable. 
These sections are as follows: 

Section 7429. At any general election that may be 
holden in the several counties of the State, the qualified 
voters in any county may vote for or against township or- 
ganization, as provided by this article. 

Section 7430. The county court, on petition of one 
hundred legal voters of said county, shall cause to be sub- 
mitted to the voters of the county the question of town- 
ship organization under this article, by the ballot to be 
written or printed, “For township organization,” or 
“Against township organization,” to be canvassed and re- 
turned in like manner as votes for county oflicers. 

Section 7407. The legal voters of any county in this 
State shall have the right, at any general election, or at any 
special election called for the purpose, to vote to restrain 
swine from running at large in such county, and if a ma- 
jority of votes cast at any such election shall be for restrain- 
ing swine from running at large, then swine shall not be 
allowed to run at large. 

Section 7408. Upon petition of one hundred free- 
holders of any county in this State, asking for the same, 
the county court shall submit to the qualified voters of 
such county, at a general or special election, as prescribed 
in this chapter, the question of restraining swine from run- 
ning at large. 

Section 7410. There shall be written or printed on 
each ballot voted at any such election, either of the fol- 
lowing sentences: ‘For restraining swine from running 
at large.” “Against restraining swine from running at 
large.” Any such election, the voting thereat, making re- 
turns thereof, and casting up the result shall be governed 
in all respects by the laws applicable to general or township 
elections for county or township officers. 

Under these sections when a county court makes an 
order submitting one or both of the above questions at a 











262 SUPREME COURT OF MISSOURI, 
| Applegate v. Eagan. 


general election, it is clearly the right of every qualified 
voter to cast his ballot at such election, either for or against 
township organization, and for or against swine running 
at large; and, as under section 5493, supra, each voter can 
only cast at such election one ballot, when that is done his 
power and right to vote at such election is exhausted. It 
necessarily, therefore, follows from this that the only way 
in which a voter can exercise his right, at such general 
election, for both State, county and township officers; and 
for or against township organization, or restraining swine 
from running at large, would be to vote a ballot embracing 
both subjects. Full authority, we think, was given by 
the sections to put on the ballots in question, containing 
the names of candidates, and the offices for which they 
were candidates, the questions of township organization 
and restraining swine, to be voted upon, viz: “ For town- 
ship organization.” “ Against township organization.” 
Counsel seem to concede this much, but contend that the 
words “ Erase the clause you do not favor,” put on as a 
caption to these questions, vitiate not only the ballot as to 
township organization and swine running at large, but also 
the ballot as to all candidates for State, county or town- 
ship offices. 

Construing the statutes together, we are of the opinion 
that the words “ Erase the clause you do not favor,” do not 
vitiate the ballot, either as to township organization or re- 
straining swine, or as to any candidate for any of the offices 
named in the ballot. Each ballot cast embraced two sep- 
arate and distinct subjects, having no relation to nor influ- 
ence over each other; one relating solely to the election of 
officers, the other to the adoption of two laws relating to 
township organization and restraining swine from running 
at large. Each of these subjects, by virtue of the above 
statutory enactments, was authorized to be placed on the 
ballots cast at said election. There is no pretence in this 
case that the ballots cast, so far as they related to one of 
the subjects embraced, viz: the election of officers, did not 
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contorm strictly to the letter of the law as declared in see- 
tion 5493, supra. Norcan the words “ Erase the clause you 
do not favor,’ be made to apply to any other portion of 
the ballot than that which embraced the other subject re- 
lating to township organization and restraining swine; and 
it is only the ballot relating to the election of officers, 
which is condemned by section 5493, supra, for non-con- 
formity to its provisions, and that section cannot be stretehed 
by construction to apply to the ballot relating to township 
organization. 

It will be observed that the law authorizes the county 
court to submit the question of restraining swine to the 
voters, at either a special or general election. Now, if the 
county court had ordered this question to be voted upon 
at a special election, and the ballot voted at such election 
had read as the ballot upon that subject reads in this case, 
viz: ‘ Erase the clause you do not favor.” “ For restrain- 
ing swine from running at large.” “Against restraining 
swine from running at large,” by what authority could such 
a ballot be pronounced fraudulent and void? Certainly not 
by the statute which authorizes the question to be sub- 
mitted, because it does not declare that such a ballot should 
be fraudulent and void. The statute does not prohibit 
such a caption, nor does it declare that if such ballot con- 
tains other matter upon it, it shall be void and not counted, 
as is done in section 5493, supra, prescribing the form of 
hallot to be voted forin the election of officers. If not 
authorized to pronounce it void, because not interdicted by 
the statute authorizing the question to be submitted, we 
would not be justified in declaring that it was void on the 
ground that it was calculated to deceive and mislead the 
voter, for, on the contrary, the words supposed to be obnox- 
ious to the validity of the ballot,so far from having a ten- 
dency to mislead or deceive, directly tended to aid the voter 
to cast his ballot in such manner as to be effectual and have 
it counted. Nor would we be authorized to invoke section 
5493 in condemnation of such a ballot, for the reason that 
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the said section only undertakes to prescribe the form of a 
ballot upon another and distinct subject, viz: the election 
of State, county and township officers, and only pronounces 
its anathemas against a ballot relating to that subject which 
does not conform to its requirements. Now, if such a 
ballot voted at a special election is a valid and legal ballot, 
we are at a loss to perceive how the mere fact of putting 
the question in the same form on a ballot voted at a gen- 
eral election, containing the names of candidates and the 
offices for which they are candidates, would not only have 
the effect of making it void (as is contended) as to the 
question to which it related, but also of vitiating a ballot 
as to a subject to which it did not relate at all. Toso hold 
would involve the absurdity that a ballot unobjectionable 
and valid if cast at a special election, if cast at a general 
election would not only be vicious and void as to the ques- 
tion voted upon, but would vitiate the entire ballot as to 
oflicers, although such ballot as to officers conformed strictly 
with all the requirements of section 5493. 

The second ground for contest, that the office for which 
defendant Eagan was a candidate was not sufficiently des- 
. _. __. ignated, we think equally untenable as the 
cireuit clerk. first. The words employed to denote the 
office for which Eagan was a candidate, were: “ For cir- 
euit clerk and recorder.” In common parlance when the 
term circuit clerk is used it is understood to mean clerk of 
the circuit court, and we are of the opinion that the words 
employed sufficiently designated the office and could by no 
reasonable intendment have reference to any other office 
than that of the office of clerk of the circuit court of 
Chariton county, and in this opinion we are sustained by 
the following authorities: People ex rel. v. Matteson, 17 IIl- 
167; Catlel v. Lawr, 45 Iowa 478; McClure v. McClurg, 53 
Mo. 173; Sidwell v. Birney, 69 Mo. 145. 

The third ground of contest, alleging that certain 
false and fraudulent handbills were distributed, notifying 
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. - notice ot VOters thatit they erased Eagan’s name from 
ome. certain tickets and inserted Applegate’s, their 
votes could not be counted, and that 300 voters were thus 
influenced to vote for Eagan who would have voted for 
Applegate, is equally untenable, first and mainly, because 
the name of no one voter of the 800 voters who were said 
to be thus influenced is given. The object of these notices 
of contest is to notify the other party of what he is to de- 
fend against, and this notice, by omitting the names of said 
voters, imparted no such information to defendant. There 
is as much reason for requiring the notice to specify the 
names of the voters improperly influenced as to require 
the names of voters to be given who are objected to on 
the ground that they were not qualified voters on account 





of age, residence, ete. 

Besides this, it is not ciaimed that there was either 
intimidation, bribery or force, to influence voters, but a 
misrepresentation as to the law.which every man is pre- 
sumed to know, and against mistakes in law courts gener- 
ally afford no relief. The kind of misrepresentation and 
improper influence relied upon in the notice does not come 
up to what is required in election cases as reported in 
Brightley’s Election Cases, 612. In the view we have taken 
of this case, the case of West v. Ross, 53 Mo. 350, and 
kindred cases to which we have been cited, have no appli- 
eability. Judgment affirmed, in which all coneur 

Motion for rehearing overruled. 
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SHARP’s ADMINISTRATOR, Appellant, v. COoLLINs. 


1. Vendor’s Lien, when it does not attach: MorrGaGE, WHEN 
EXTINGUISHED. A vendor's lien does not attach where, at the time 
of the sale, the vendor accepts the notes of the purchaser for the 
unpaid purchase money, and a mortgage securing same upon the 
property sold; and where the vendor releases such mortgage and 
accepts in lieu thereof the notes and mortgage of a purchaser from 
his vendee, the first mortgage is thereby extinguished ; and the sec- 
ond mortgage received by the vendor will be subject to the lien of 
a mortgage of a prior date given by the second purchaser to a third 
party which has been duly recorded during the life of the first mort- 
gage. 

2. School Fund Mortgages. A mortgage given toa county to se- 
cure the loan of school money is not void because it is a second 
mortgage, by reason of the statute, (2 R. S. 1879, 2 7110,) providing 
that such loans shall be upon real estate free from all liens and in- 
cumbrances ; this statute is directory—its object is to secure such 
loans, and not to destroy such security as may be taken. 


Appeal from Howell Cireuit Court.—Hon. J. R. Woopsipe, 
Judge. 


AFFIRMED. 
Livingston, Smith « Krauthoff for appellant. 


A mortgage for the purchase money of land, and the 
vendor’s lien, can and do exist separately and independ- 
ently of each other. The taking of the mortgage does not 
merge or extinguish the lien of fhe vendor. The chang- 
ing of a mortgage from one party to another for the same 
debt, and on the same land or property, does not affect or 
defeat the original lien, and more especially where such 
mortgage is to secure the purchase money of land. Morris 
v. Pate, 31 Mo. 815; Linville v Savage, 58 Mo. 248; Lep- 
pold v. Held, 58 Mo. 213; Christian v. Newberry, 61 Mo. 446; 
Hill v. Beebe, 3 Kernan (N. Y.) 556; Eggeman v. Eggeman, 
87 Mich. 436; 1 Hilliard on Mort., 307, § 4, rote d; 1 
Washb. Real Prop., 605, § 28, 523, § 27, 539, § 16; Boos 


v. Ewing, 17 Ohio 500; Anketel v. Converse, 17 Ohio St. 11; 
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Stajiurd v. Van Rensselaer, 9 Cow. 316. The statute, (2 R. 
S. 1879, $$ 7109, 7110,) relating to the security to be taken 
for loans by county courts of school funds, must be strictly 
complied with. Mann v. Best, 62 Mo. 491; Ray County v. 
Bentley, 49 Mo. 236; Cockey v. Milne, 16 Mad. 200; Phillips 
v. Pearson, 27 Md. 242; State v. State Bank, 5 Ind. 353. 


Ogden, Maxey & Hines for respondents. 


The entry of satisfaction on the margin of the record 
is equivalent to the execution of a deed to the land, and 
extinguishes the mortgage. Wag. Stat., p. 956, § 16; 
Leitensdorter v. Goebel, 31 Mo. 474; Valle v. Am. lron M. 
Co., 27 Mo. 455; Chapp. ll v. Allen, 38 Mo. 213: MWeCrea v. 
Purmort, 16 Wend. 460, 474. The cancellation by a mort- 
gagee of his mortgage, when there is a second mortgage 
on the same property, and the taking in lieu thereof an- 
other mortgage on the same land, in the absence of fraud 
on the part of the holder of the second mortgage, will give 
such second mortgage the priority. White v. Todd, 10 Mo. 
189; Jones on Mort., § 605; Frazee v. Inslee,2 N. J. Eq. 
939; Smith v. Brackett, 36 Barb. (N. Y.) 571; Woolen v. 
Hiller, 9 Gill (Md.) 185; Neidig v. Whiteford, 29 Md. 178. 
The statute in regard to the loan of school funds is merely 
directory. Marion County v. Moffett, 15 Mo. 604; Mann rv. 
Best, 62 Mo. 491. 


Henry, J.—This action was to revive a mortgage and 
vendor's lien and for other relief. Plaintiff is adminis- 
trator of the estate of Joseph Sharp, deceased, who, on the 
27th of September, 1873, sold and conveyed to C. D. Bolin 
and 8. J. Langston for the consideration of $3,000, the 
parcels of land upon which plaintiff claims a lien fora 
balance of said purchase money, and to secure the pay- 
ment of said purchase money, the purchasers then exe- 
cuted their note and a mortgage on said lands, which was 
immediately filed for record. Afterward, on the 29th day 
of January, 1875, while said note was wholly unsatisfied, 
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Bolin and Langston sold and conveyed the said lands to 
the defendant Collins, who, by agreement with Bolin and 
Langston, assumed the said debt to Sharp. On the 22nd 
day of September, 1875, Collins, for the purpose of chang- 
ing said debt, and becoming individually responsible for 
its payment to Sharp, executed to him a note for $2,120, 
the balance unpaid, payable October Ist, 1876, and also a 
mortgage of said lands to secure it, and Sharp then ac- 
knowledged on the record satisfaction of the mortgage 
from Bolin and Langston to him. Prior to the execution 
of the mortgage from Collins to Sharp, on the Ist dey of 
February, 1875, Collins had borrowed of the county of 
Howell about $350 of the school money, and executed to 
the county a mortgage of the lands in question, which was 
of record when Sharp took his mortgage from Collins. 
The answer alleged that when Collins purchased the lands 
Bolin and Langston had paid about $1,300 of the original 
purchase money, and placed over $1,000 worth of perma- 
nent improvements on the land, and that Collins paid 
Sharp $300, and that it was agreed between all the parties 
that Sharp should take Collins’ personal obligations and 
mortgage of the land, and release Bolin and Langston from 
liability for the purchase money ; that Sharp, when he took 
the note and mortgage from Collins, had knowledge of 
the existence of the county mortgage. By his replication 
the plaintiff denied that Sharp was aware of the existence 
of that mortgage; and charged that its existence was 
fraudulently concealed from him by the defendant. 
Whether Sharp bad actual knowledge of Collins’ mort- 
gage to the county or not, the record of that mortgage 
|. vexpor’s Lex, imparted notice to him. It was a conveyance 
Stree: a or é- by the party under whom he claims through 
guished. his mortgage. The mortgage executed to 
him by Bolin and Langston was acknowledged of record 
satisfied, and he took a mortgage from Collins on the same 
land, to secure the balance of the same debt. The very 
transaction shows that the object, as alleged by defendant, 
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was to substitute Collins as Sharp's debtor tor Bolin and 
Langston. There is, in addition to this, the positive testi- 
mony of Langston that he informed Sharp of the existence 
of the county mortgage, and the testimony of the same 
witness and one Reed, introduced by plaintiff, that Sharp 
agreed to take Collins’ note and a mortgage on the land 
for the debt, and release Bolin and Langston, if the latter 
would pay him $200, which Reed says he saw Bolin pay to 
Sharp. The court rendered a judgment foreclosing the 
mortgage, but declaring the mortgage executed by Collins 
to the county to be a prior lien and to be first satisfied out 
of the proceeds of the sale of the lands in question. 

We know of no principle of law or equity which, on 
these facts, clearly established, would have warranted a 
ditferent judgment. The vendor’s lien was manifestly ex- 
tinguished, or rather never attached, Sharp having at the 
time he conveyed the lands to Bolin and Langston, accepted 
a note for the purchase money, and a mortgage of the lands 
to secure it. The lien acquired by that mortgage was ex- 
tinguished by his acceptance of the note and mortgage 
trom Collins under the agreement to accept him in lieu of 
Bolin and Langston as his debtor, even if there had been 
no satisfaction of the former mortgage entered of record. 

It is contended by appellant’s counsel that because the 
statute requires the county court to take a mortgage on 
>» scxoo. Fuxp UNincumbered real estate to secure loans of 
a the school moneys made by it, and the court 
in this instance having taken the mortgage in question on 
lands then encumbered, it is invalid. The object of that 
requirement was to secure the school funds loaned, and it 
would be a singular construction of the statute which 
would destroy the security because not as complete as the 
county was required to take. In the case of the State v. 
State Bank, 5 Ind. 356, cited by appellant’s counsel, a stat- 
ute of Indiana prohibited a loan of more than $300 of 
school money to any one person, and, in that case, the 
school commissioner loaned to one person $1,527, and took 
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a mortgage trom him on land to secure it, and the court 
held the mortgage void as against a subsequent purchaser, 
although the latter had notice of it when he purchased the 
land. Whether that decision is maintainable on principle 
or not, we express no opinion but only a doubt. There is, 
however, a manifest distinction between that and the case 
at bar. The statute of Indiana absolutely prohibited the 
loan of an amount exceeding $300 to one party, while here 
there is no prohibition, but the provision with respect to 
the security to be taken, is directory; and if appellant’s 
position is correct, no matter what diligence the court may 
have exercised to ascertain if the real estate was unincum- 
bered, and concluded that it was free from incumbrance, 
if it afterward appeared that it was incumbered when the 
mortgage was taken, the mortgage would be void. We 
are not prepared to assent to that proposition. The policy 
of the Indiana statute, as stated by the supreme court in 
the above case: “ Was to afford facilities to all who might 
desire to become borrowers; to enable men of small means 
to procure small loans, and thus diffuse the benefit as far 
as possible, and prevent the few from engrossing the entire 
fund.” The purpose of our statute was to secure, beyond 
a peradventure, the school moneys loaned, and it would 
not further, but defeat that purpose to hold the mortgage 
void, because not as good a security as the law required. 
The judgment is affirmed. All concur. 


Tue Strate v. Watton, Plaintiff in Error. 


1. Competency of Juror, who has formed an Opinion. A juror 
who, upon his examination touching this qualitication as such, an- 
swers that he has formed and repeatedly expressed an impression 
or opinion as to the guilt or innocence of the accused, that such 
impression or opinion has been formed either from rumor or news 
paper reports, or both, and that it would require evidence to remove 

it, is not, therefore, an incompetent juror, provided it further appears 
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to the satisfaction of the court that such opinion will readily vield 
to the evidence in the case, 2nd that the juror will determine the 
issues upon the evidence, uninfluenced by his previous impression 
or opinion. 


- 





2 , AS AFFECTED BY KINSHIP. One whose father was a second 
cousin to defendant’s mother was held to have been properly re- 
jected asa juror under section 1897, Revised Statutes 1879, prohib- 
iting any person of kin to the defendant from serving as a juror. 

3. Criminal Law: iNstrcctions. Instructions relating to murder in 

the first degree are properly refused where the indictment only 

prefers a charge of murder in the second degree. 





4. ‘ . The refusal of an instruction is not erroneous, 
where other instructions are given containing the same principle. 


Error to Callaway Circuit Court.—Hon. G. IL. BurckHaxtt, 
Judge. 


AFFIRMED. 


The instructions referred to in the opinion, are the 
tollowing: 

11. Defendant asks the court to instruct the jury, that 
if they believe from the whole evidence in the cause that 
the act of shooting was done by defendant with delibera- 
tion, then he is not guilty of murder in the second degree. 

12. The jury should find the defendant guilty of no 
offense that the whole evidence in the cause does not satisfy 
their minds to a moral certainty he committed. 

3. If the jury believe from the whole testimony to 
a moral certainty, that defendant killed deceased at the 
time and place charged in the indictment, willfully, delib- 
erately, premeditatedly and with malice aforethought, the 
jury cannot find him guilty under the indictment, and they 
will find a verdict of not guilty. 

1. The law presumes the defendant not guilty, and 
the jury will find a verdict of not guilty unless their minds 
are satisfied, from the whole evidence in the cause, to a 
moral certainty and beyond a reasonabi> doubt, that he is 
guilty. A reasonable doubt, to authorize an acquittal, 
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must be a substantial doubt touching his guilt, and nota 
mere possibility of his innocence. 

5. It is not alone the weight or preponderance of the 
testimony which will warrant a verdict of guilty in this 
ease, but before the jury can find a verdict of guilty they 
must be satisfied from the whole evidence in the cause to 
a moral certainty that defendant is guilty. 


Boulware & Mc Kinney for plaintiff in error. 


The court should have sustained defendant's challenge 
to Terry and Sallee, as jurors. They were uot impartial, 
unbiased or indifferent. They each had formed and ex- 
pressed an opinion, and had such opinion when sworn. 
That opinion was so fixed, positive and absolute, that it 
would have required evidence to change it. The opinion 
was not a hypothetical one. Sallee had often expressed 
his—Terry more than fifty times. U. S. v. McHenry, 6 
Blatch. 503; U. S. v. Hanway, 2 Wall. Jr. 143; U.S. v. 
Woods, 4 Cranch C. C. 484; Const. of Mo., § 22, art. 2; R. 
S. 1879, § 1897; Fouts v. State,7 Ohio St. 471; Frazier v. 
State, 23 Ohio St. 551; Carroll v. State, 5 Neb. 81; Curry 
v. State, 4 Neb. 548; Palmer v. State, 4 Neb. 75; Peo- 
ple v. Weil, 40 Cal. 268; People v. Johnston, 46 Cal. 78; Peo- 
ple v. Gehr, 8 Cal. 629; State v. Clark, 42 Vt. 629; Black 
v. State, 42 Tex. 379; Jackson v. Comm., 23 Gratt. 919; State 
v. Potter, 18 Conn. 171; People v. Mather, 4 Wend. 241; 
People v. Stout,4 Park. C. Rk. 110; Cancemi v. People, 16 
N. Y. 501; People v. Mallon, 3 Lansing (N. Y.) 232; Blake 
v. Millspaugh, 1 John. (N. Y.) 315: O’Brien v. People, 36 
N. Y. 276; People v. Bodine, 1 Denio People v. Honey- 
man, 3 Jenio 121; Alfred v. State. 37 s1Liss. 296; Cotton v. 
State, 31 Miss. 501. Logan v. Stat. 50 Miss. 269; Helms 
v. State, 13 Miss. 500; State v. Pike, 9 N. H. 399; State 
Howard, 17 N. H. 194; Comm. v. Webster, 5 Cush. 298. 
Comm. v. Knapp, 9 Pick. 496; Comm. v. Buzzell, JC irick 
153; Staup v. Comm., 74 Pa. St. 458; Gray 9. L iople, de 
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Lil. S44; Neeley v. People, 13 ll. 685; Gardner ce. fiuple, 3 
Scam. 83; Wright v. State, 18 Ga. 383; Sfate v. Bornwell, 2 
Harrington (Del.) 529; State v. Anderson, 5 Harrington 
493 ; Osiander’s case, 8 Leigh 780; Heath v. Comm., 1 Robin- 
son (Va.)735; Quesenbury v. State, 3 Stew. & Port.308; Green- 
field v. People, 74 N. Y.285. The instructions asked by 
defendant, numbered 11, 12 and 13 should have been given. 
These instructions were proper and legal, and were author: 
ized by the testimony. Without them the jury did not 
have the law of the ease, hence found a verdict not au- 
thorized by the law or testimony. Sate rv. Bryant, 55 
Mo. 75; State v. Joeckel, 44 Mo. 254; State v. Wyatt, 50 Mo. 
309; State v. Sloan, 47 Mo. 604; State v. Lane, 64 Mo. 319; 
Ntate v. Alexander, 66 Mo. 148. 


D. H. McIntyre, Attorney General, for the State. 


Terry and Sallee were competent jurors. 12 Mo. 223; 
32 Mo. 346; 70 Mo. 491; : 71 Mo. 454; 71 Mo. 288; State 
ve. Davis, 29 Mo. 391; R. 8.1879, § 1897; Cox v. People, 80 
| a} # 500; State v. Williams, 3 Stew. (Ala.) 454, 465; Ric 
vy. State, 7 Ind. 332, 356; State v. Nater, 8 lowa 420; San- 
chez v. People , 4 Park. Crim. R. 535, 553; O'Connor v. State, 
9 Fla. 215, 217, 221; People v. Brown, 48 Cal. 253; State v. 
Lawrence, 38 Iowa 51; State v. Bryan, 40 Lowa 379. Bell 
was disqualified to serve as a juror. KR. 8. 1879, § 1894. 
Instructions 11 and 13 were properly refused as being 
irrelevant to the charge in the indictment. State v. Frit- 
terer, 65 Mo. 422. 


Norton, J.—Defendant was indicted in the Callaway 
county circuit court in May, 1880, for murder in the second 
degree, for killing one Louis Meyers. Being put upon his 
trial he was found guilty as charged, and his punishment 
assessed at ten years’ “‘mprisonment in the penitentiary. 
The zause is before us on writ of error sued out by defend- 
aunt, and the chief errors assigned are that the court erred 
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in overruling defendant’s challenge to certain jurors, in 
excluding one juror from the panel and in giving and re- 
fusing instructions. 

William Bb. Terry, one of the jurors summoned by the 
sheriff, on his voir dire examination, stated that he had 
formed and expressed an opinion; that such opinion was 
formed from what he had read in the local papers, and from 
what he had heard different parties say; that he had read 
in the papers what purported to be a substantial statement 
of the testimony taken before a justice of the peace on the 
trial of the defendant; that several parties who were pres- 
ent at the trial before the justice gave him a substantial 
statement of what the testimony was; that different parties 
who professed to know the facts in regard to the difficulty 
talked to him about it and told him what they knew; that 
from these matters he had formed and expressed an opin- 
ion more than fifty times; that he had the opinion then ; 
that he had talked with no one who claimed to have seen 
the difficulty, nor with any one who was present and saw 
the difficulty ; that while it would take evidence to change 
such opinion, he thought he could decide the case and 
find a verdict from the testimony introduced on the trial 
free from all prejudice and bias. William J. Sallee, an- 
other one of the jurors summoned, stated that he had 
formed and expressed an opinion from reading the local 
papers, which purported to give a substantial statement of 
the testimony given before the justice of the peace on the 
trial of the cause; that he still retained it, and that it 
would require testimony to remove it; that he could, as a 
juror, hear and try the issue and find a verdict in accord- 
ance with the evidence introduced, independently, without 
bias, notwithstanding such opinion. Defendant challenged 
both these jurors for cause, which was overruled, and this 
action of the court, it is insisted, was erroneous. 

The question thus presented is not one of first impres- 
sion in this court, but has heretofore been decided adversely 
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1. competency or 10 the views of defendant’s counsel, and in 
re eo ouas accordance with the above ruling of the cir- 
_ cuit court in the cases of Baldwin v. State, 12 
Mo. 223; State v. Rose, 832 Mo. 346; State v. Core, 70 Mo. 
491; State v. Brown, 71 Mo. 454; State v. Barton, 71 Mo. 
288. We might, therefore, dismiss the subject by saying 
that these cases settled the question in this case, but in 
view of the earnestness and ability displayed by counsel 
for defendant in endeavoring to show that these decisions 
are against the weight of authority, and in view of the 
fact that in the last decision made the court was divided 
upon the question; and in view of the importance of the 
subject, we deem it not only respectful to counsel, but al- 
together appropriate to review the authorities of other 
states as affecting the question. 

The point settled by the cases decided by this court, 
and above referred to, and which we are asked to recon- 
sider, is, that a juror who, upon his examination touching 
his qualifications as such, answers that he had formed an 
impression or opinion as to the guilt or innocence of the 
accused, that such opinion has been formed either from 
rumor or newspaper reports, or both, which it would re- 
quire evidence to remove, is not an incompetent juror, pro- 
vided it further appears to the satisfaction of the court that 
such opinion will readily yield to the evidence in the case, 
and that such juror, notwithstanding such opinion, will 
determine the issue upon the evidence adduced on the trial, 
free from prejudice or bias. It is claimed by counsel that 
this view is not sustained by the weight of authority, and 
we, therefore, give the result of our investigation of the 
authorities to which we have been cited, and others which 
have fallen under our observation. 

In the case of Reynolds rv. United States, 98 U.S. 145. 
a juror stated that he believed he had formed an opinion 
as to the guilt or innocence of the accused, though not 
upon evidence produced in court; that he still entertained 
the opinion; that he did not think it would influence his 
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verdict. The court held that the juror was competent, 
Chief Justice Waite, who delivered the opinion, observing 
that all the authorities “ unite in holding that the opinion 
must be founded on some evidence, and be more than a 
mere impression. Some say that it must be positive, (2 Gab- 
bett Crim. Law, 391;) others that it must be decided and 
substantial, (Armistead’s case, 11 Leigh 659;) others fixed, 
(State v. Benton, 2 Dev. & B.196;) and others deliberate 
and settled, (Staup v. Commonwealth, 74 Pa. St. 458). All 
concede that if hypothetical only, the partiality is not so 
manifest as to set the juror aside. * * The theory 
of the law is, that a juror who has formed an opinion can- 
not be impartial. Every opinion which he may entertain 
need not necessarily have that effect. In these days of 
newspaper enterprise and universal education, every case 
of public interest is, almost as a matter of necessity, 
brought to the attention of intelligent people in the vicinity, 
and scarcely any one can be found among those best fitted 
for jurors who has not read or heard of it, and who has 
not some opinion in respect to its merits. It is clear, there- 
fore, that upon the trial of the issue of fact raised by a 
challenge for such cause, the court will be practically called 
upon to determine whether the nature and strength of the 
opinion formed are such in law as necessarily to raise the 
presumption of partiality. The question thus presented 
is one of mixed law and fact to be tried so far as the facts 
are concerned like any other issue of that character, upon 
the evidence. The finding of the trial court on that issue 
ought not to be set aside by a reviewing court unless the 
error is manifest. No less stringent rules should be ap- 
plied by the reviewing court than those which govern in 
the consideration of motions for new trials because the 
verdict is against the evidence. * * In such cases 
the manner of the juror while testifying is oftentimes more 
indicative of the real character of the opinion than his 
words. That is seen below, but cannot always be spread 
on the record. Care should, therefore, be taken in the re- 
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viewing court not to reverse the ruling below upon such a 
question of fact, except in a clear case.” 

In the case of Ortwein v. Commonwealth, 76 Pa. St. 414, 
where the defendant was found guilty of murder in the 
first degree, five jurors were examined touching their qual- 
ifications, all of whom stated that they had formed opin- 
ions from newspaper accounts or rumor, or from both ; that 
the opinions thus formed they still had; that it would take 
evidence to remove their opinions; that notwithstanding 
their opinions they could try the issue on the evidence and 
render their verdict thereon unintluenced by such opinions. 
All of them were held to be competent jurors, although 
one of them had formed his opinion from reading a news- 
paper containing a report of the testimony at the coroner’s 
inquest. Chief Justice Agnew, who delivered the opin- 
ion, observed “that the jurors did not entertain very pos- 
itive or decided opinions; that they were the results of 
rumor and newspaper statements in part. All were clear 
that their opinions were so unfixed that they could hear 
and determine the case on the evidence given on the trial 
below, uninfluenced by their previous impressions. They 
did not appear to have prejudged the case, or to have fixed 
and decided opinions. That evidence should be required 
to change their first impressions, has but little weight. 
Such must always be the fact even in the case of slight 
impressions or loose opinions. An impression once formed 
necessarily exists till something else changes it. The in- 
quiry, therefore, turns upon the character of the opinion. 
Is it a prejudgment of the case? Ilas it such fixedness 
and strength as will probably control the juror’s verdict, 
or has it been formed on the same evidence substantially 
as will be given on the trial? Much weight is, therefore, 
to be given to the judgment of the court below in whose 
presence the juror appears, and by whom his manver and 
conduct, as well as his language, are scrutinized.” 

So in the case of Myers v. Commonwealth, 79 Pa. St. 
308, a juror stated that he had formed and expressed an 
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opinion, that if what he had read were true he thought the 
prisoner guilty, but that his opinion would not hinder him 
from rendering a just verdict according to the evidence; 
that he had read the testimony taken on the hearing before 
the coroner, had formed his opinion from that, and that it 
would take contrary evidence to remove it from his mind. 
Ile was held competent to sit as a juror. Soin the case 
of Curley v. Commonwealth, 84 Pa. St. 151, where the juror 
stated: “Ilave formed an opinion against the prisoner. 
It is not a fixed and determined opinion, but I still enter- 
tain it. It would require evidence to remove it. I formed 
my opinion from the report [ read. I don’t think the 
opinion is so fixed and determined that I would not be 
governed by the evidence. I would be governed by it. 
My opinion now formed would not prevent me from giv- 
ing the evidence for the prisoner its due weight, nor would 
it cause me to give the evidence against him an undue 
weight. I don’t think my opinion would prejudice the 
prisoner at all if I were sworn asa juror. I feel sure it 
would not.”” This juror was held to be competent, Agnew 
delivering the opinion. 

In the case of Balbo v. P ople, decided in 1880, 80 N. 
Y. 484, where the prisoner was found guilty of murder in 
the first degree, a juror being examined “ testified in sub- 
stance that he had read at the time in a newspaper an ac- 
count of the murder, and that he was of the impression 
that the account he read was the report of the testimony 
taken before the coroner’s inquest, and that he had not 
talked the matter over with any person; that he formed at 
the time a positive and clearly marked opinion in respect 
to the guilt or innocence of the accused, which opinion was 
still in his mind, and that it would require strong evidence 
to remove the opinion he then entertained. He further 
stated that he read the papers every day, and read the 
account of the murder in the same way he read other 
items; that he took no particular interest in the case; that 
if a statement was contradicted in the next day’s paper, 
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he believed the contradiction; that his impression in the 
case was based on the assumption that things reported are 
probably true; that he did not make a great deal of dis- 
tinction between an impression and an opinion; and in re- 
sponse to questions by the court, said that he did not sup- 
pose that any opinion he had would bias, influence or 
prejudice him in any manner in the consideration of the 
evidence; that he believed it would not, and that he could 
give full weight and effect to the evidence the same as 
though he had no opinion.” The cireuit court overruled 
defendant’s challenge for cause to the juror, and accepted 
him as competent, which action was affirmed by the court 
of appeals. 

So in the ease of Cor v. People, 80 N. Y.500. A juror 
being challenged for cause, testified that he had read of 
the case and formed a decided opinion as to the guilt of the 
prisoner, Which would require evidence to remove, and that 
if sworn as a juror he would enter the jury box with this 
opinion; that his opinion was formed from having read in 
the newspapers an account of the transaction, and among 
other things a statement purporting to be a confession by 
the prisoner of the crime; that he accepted this account 
as true for the reason he had read nothing to the contrary, 
and that he believed the statements in a newspaper that 
were not unreasonable until they were contradicted, and 
in that sense he had an opinion of the guilt of the pris- 
oner; that he had no knowledge whether the statements 
were true or not, and that his opinion was a contingent 
one based on the supposed truth of the statements; that 
he had no pride of opinion, and had no doubt of his abil- 
ity to set aside the opinion he had on entering the jury 
box, and to decide the ease according to the evidence, with- 
out being influenced thereby, or by what he had read.” It 
was held that the challenge for cause was properly over- 
rnled, and that the juror was competent. 

In the ease of Guctig v. State, 66 Ind. 94, where the 


defendant was convicted of murder in the first degree, it 
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was held that the challenge for cause was properly over- 
ruled to a juror, who, upon his voir dire examination, stated 
that from the evidence given on a former trial of the same 
prosecution, as reported i in a newspaper and read by him, 
he had formed and expressed an opinion on the merits of 
the case, to change which would require some evidence, 
but which would readily yield thereto. 

In the case of the State v. Lawrence, 38 Lowa 51, a juror 
stated on his examination: “I heard of the transaction, 
of the killing of Baurbeck, at the time it happened, and 
read the newspaper account of it. I believed the man had 
been murdered and that defendant did it. It would take 
some evidence or explanation to remove the opinion from 
my mind. I have no bias for or against the defendant. I 
know nothing about the case except what I have heard 
from rumor and newspaper reports. I have no personal 
knowledge of the facts otherwise, and believe I can sit and 
decide the case with the same impartiality as if [had never 
heard of it.” This juror was held to be competent, it be- 
ing observed in the disposition of the question, that * it 
is scarcely possible, in a community where an act has 
been done which startles .nd attracts the public mind, to 
obtain a juror who should be entrusted with so grave a 
matter as the determination of the guilt or innocence of 
the accused, whose mind has received no impression with 
regard to the ease. Either from public rumor or newspa- 
per reports almost cvery person competent to serve asa 
juror will have learned something in regard to the cireum- 
stances attending the commission of the alleged offense. 
And as some impression more or less strong is almost in- 
rariably made by such reperts, the rule which would de- 
mand a juror with no opinion respecting the case, would, 
in cases attracting public attention, and in which intelligence 
is most needed, practically exclude every intelligent man 
from the jury.” 

In the case of Wilson v. People, of i]. 299, a juror was 
held to be competent who, in answer to questions touching 
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his competency, said: “I lave read newspaper accounts 
of the commission of the crime of which defendant stands 
charged, and have also conversed with several persons in 
regard to it since my attendance at court; do not know 
whether they are witnesses in the case or not; do not know 
who the witnesses are. From what I |.:ve read and con- 
versations I have had, 1 have formed an opinion in the 
ease, and would have an opinion in the case now, if the 
facts should turn out as I heard them, and I think it would 
take some evidence to remove them.” Soin Kansas, where 
the statute provides that it shall be a good cause for chal- 
lenge to a juror, that he has formed or expressed an opin- 
ion on the issuc or any material fact to be tried, it was 
held in the ease of the State v. Medlicott, 9 Kas. 257, that a 
juror was competent who stated he believed he had formed 
an opinion on the issue to be tried, and may have expressed 
such opinion; could not say it would not take testi- 
mony to remove it. The opinion formed was based upon 
newspaper reports only. That ig was an impression merely, 
not an opinion, dependent upon the truth of the newspa- 
per report ; that the impression was not positive or fixed, 
but dependent on the truth or falsity of the newspaper 
report. 

In the case of O'Connor vr. Nate, 9 Fla. 215, a juror 
was held competent who stated that he had formed an 
opinion from rumor as to the guilt or innocence of the ac- 
cused ; that it would require evidence to remove the opin- 
ion so formed, but that if taken on the jury he could 
readily and without hesitation find a verdict according to 
the evidence, although the verdict might be contrary to 
such opinion. It was observed in the opinion delivered in 
this case that “to hold the jurors incompetent because 
they said it would take evidence to remove the opinion so 
formed, although they stated they could readily and with- 
out hesitation find a verdict according to the evidence, 
would be to hold that no juror can be competent who has 
formed an opinion on mere rumor, because if he has formed 
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auy Opiniou or iupression, however slight, that opinion or 
impression must necessarily be removed by evidence. Such 
a ruling as that would be against law.” 

In the case of People v. Welch, 49 Cal. 174, a juror was 
held competent who stated: “I have heard of the matter 
from parties who are familiar with it; have formed an 
opinion as to the guilt or innocence of defendant, a decided 
if not an unqualified opinion; have that opinion still.” 
He was held competent under a statute of that state which 
declares that “a hypothetical opinion founded on hearsay 
or information supposed to be true, unaccompanied with 
malice or ill-will, does not disqualify a juror, and is not a 
cause of challenge for either actual or implied bias. In 
the case of People v. King, 27 Cal. 507, a juror was held 
competent who stated that he had heard what purported 
to be a statement of facts in the case; that he believed the 
statements to be true, and from them had formed an opin- 
ion which he then entertained, and which it would require 
evidence to remove. In the case of Ogle v. State, 33 Miss. 
383, the principle heretofore enunciated by this court, we 
think, is sustained. So it is in the case of Carson v. State, 
50 Ala. 134, and also in the case of Thomas rv. Sta/e, 36 
Tex. 315. 

We have been cited by counsel for defendant to cases 
from New York, Pennsylvania, California, Indiana and IIli- 
nois. We deem it unnecessary to advert to these cases 
further than to say we have given above the latest decisions 
in each of these states upon the question involved. We 
have also been cited to cases from Virginia. In Clore’s 
case, 8 Gratt. 606, a juror was held to be competent who 
stated “that he had not heard any of the evidence, nor a 
report of it from any who had heard it, but from the 
rumor of the neighborhood he had formed an opinion 
which was at the time he spoke existing on his mind, and 
which he should stick to, unless the evidence should turn 
out to be different from what rumor had reported it to be.” 
In the case of Jackson v. Commonwealth, 23 Gratt. 919, the 
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ubove case though criticised, was expressly approved, it 
being observed in the opinion that the general rule is, that 
when the venireman has formed a decided or substantial 
opinion, no matter upon what ground it was formed, 
whether from having heard the evidence on some former 
trial or examination, or rumor, he is an incompetent juror, 
and if, on the other hand, his opinion be merely hypotheti- 
eal, he is not incompetent. The case of State v. Potter, 18 
Conn. 166, has also been cited as asserting the doctrine that 
when a venireman says he has formed an opinion which it 
will require evidence to remove, that necessarily disquali- 
fies him. In the opinion of the court this question is not 
only not decided, but the decision of it is expressly waived 
by the court, as will be seen by the following quotation 
therefrom: “And we are certainly not prepared to say, 
that an opinion formed on the case or an essential part 
of the case, such as it would require evidence to remove, 
would not disqualify a juror. But we do not find it nec- 
essary to discuss or settle that question, because we do not 
find any opinion either formed or expressed which shows 
a want of indifference in the juror.” We have also been 
referred to the case of Conmonwealth v. Knapp, 9 Vick. 
497. <All that is decided in this case is, that a juror, who 
stated that, from what he had read in the newspapers his 
prejudices were against the prisoner, that he had no defi- 
nite opinion, and would be governed by the evidence, was 
held incompetent; and also another who stated he had 
formed an opinion from what he had heard, and in response 
to the question, whether he had formed such an opinion 
as incapacitated him from giving an impartial verdict, said, 
he did not know how much he might be influenced by his 
preconceived opinion. These jurors were properly ex- 
cluded, one of them admitting he was prejudiced against 
the accused, and the other saying he could not tell how 
much his opinion would influence him. We have also 
been cited to the cases of Commonwealth v. Buzzell, 16 Pick- 
153, and Commonwealth v. Webster, 5 Cush. 295, which are 
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equally inapplicable to the point under discussion as the 
case of Commonwealth v. Knapp, supra. The cases of the 
State v. Bonwell, 2 Harr. 529, and State v. Anderson, 5 Harr. 
493, have no bearing on the question involved in this 
case. 

From the investigation made, we are satisfied tiat the 
ruling made by this court in the case of the Stave v. Core, 
supra, and others hereinbefore referred to, is sustained by 
the weight of authority. We perceive no error in the ac- 
tion of the trial court in overruling defendant’s challenge 
to the jurors Terry and Sallee. 

In addition to what has been said, it may be observed 
that our statute provides, “that it shall be a good cause 
for challenge toa juror that he has formed or delivered an 
opinion on the issue or any material fact to be tried. But 
if it appear that such opinion is formed on rumor and news- 
paper reports, and not such as to prejudice or bias the mind 
of the juror, he may be sworn.” Under this statute, where 
the venireman has formed an opinion, either from his own 
knowledge, or from conversing with witnesses to the trans- 
action, or from having heard their testimony on a trial of 
the cause, he is subject to be challenged for cause. If his 
opinion be formed only from rumor or newspaper reports, 
he is still subject to challenge for cause, unless it further 
appear that the opinion is not such as to prejudice or bias 
his mind, and if this does appear he is a competent juror. 
Whether an opinion formed from rumor or newspaper re- 
ports is such an opinion as to prejudice or bias the mind 
of the juror, is a question of fact to be determined under 
our practice by the trial judge as any other fact. While 
it is not for the juror, as was said in the case of the State 
v. Baldwin, supra, to decide this question, yet it is perfectly 
competent for the court, with a view to ascertain whether 
or not the opinion is of such a character as to create either 
bias or prejudice, to make full inquiries of the juror in 
relation thereto. This, we believe, is the universal practice 
in the courts of nearly all the states. The duty of ascer- 
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; 
tuining the fact is devolved upon the court, and the court 
is, therefore, of necessity, authorized to have from the 
juror any statements relating to the question to be decided, 
giving to them such weight and credence as from observa- 
tion of the appearance of the juror, his age, intelligence, 
his answers to questions, his manner on the stand as the 
trial judge may believe them entitled to. 

The action of the court, in declaring John P. Bell, 
who stated on his examination that “his father was a see- 
ond cousin to defendant’s mother,” an in- 





2 , as affect- 
ed by Kinship. competent juror, is also assigned for error. 


Under section 1894, Revised Statutes 1879, the juror was 
properly rejected. It provides that, “ when any indictment 
or information alleges an offense against the person or 
property of another, neither the injured party nor any per- 
son of kin to him shall be a competent juror on the trial, 
nor shall any person of kin to the prosecutor or detendant 
in any Case serve as a juror on the trial thereof.” 

The instructions given fairly present the law applicable 

to the case as declared by this court. The eleventh, twelfth 
=: sisieniin: weit thirteenth instructions asked by defend- 
pees ant were properly refused. The eleventh and 
thirteenth related to murder in the first degree, and were 
properly refused as being irrelevant to the indictment, 
which only preferred a charge of murder in the second 
degree. 

The twelfth instruction was properly refused because 
the same principle had been given in instructions one and 
1—:——. five given for defendant. Perceiving no 
error, we affirm the judgment, in which all concur except 
Henry and Hoven, JJ. 
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Tue Cnuoureau Insurance Company v. Fioyp, Appellant. 


1. Oorporation: srocKHOLDER’s LIABILITY: ASSESSMENT. A _ stock- 
holder in a corporation, when sued for an assessment upon his sub- 
scription, will not be allowed to dispute the necessity of the assess- 


ment. 





2 —: DISCONTINUING BUSINESS: ASSESSMENT. The adoption by a 
corporation of a resolution to discontinue business does not operate 
a dissolution, or deprive the corporation of the power to enforce as- 
sessments upon stock by action against the stockholders. 








3. : MISREPRESENTATIONS TO INDUCE STOCK SUBSCRIPTIONS. It 
seems that a stockholder cannot defeat an assessment by showing 
that he subscribed for his stock in reliance upon representations of 
an agent of the corporation that certain persons in whom he had 
confidence were stockholders, when they were not bona fide stock- 
holders. 

4, ————: STOCKHOLDER’s LIABILITY. The directors of a corporation 
cannot release a subscriber for stock from his liability as such. 

5. ——; . A stockholder cannot defeat an assessment by 


showing that the directors have compromised and paid all the debts 
of the corporation with their own money. 


Appeal trom Buchanan Cireuit Court.—LHon. Jos. l’. Grusp, 
Judge. 


AFFIRMED. 
Doniphan & Reed and Pike & Pike for appellant. 


1. The officers of plaintiff could not make themselves 
creditors of the plaintiff corporation by voluntary pay- 
ment of the corporate debts. If they, being also stock- 
holders, paid at all, it was upon their obligation to do so 
as stockholders. 11 Am. Law Reg., 530; Blanchard v. As- 
sociation, 59 Me. 202; Anderson v. Blattau, 43 Mo. 42; Krit- 
zer v. Woodson, 19 Mo. 327. Neither could they speculate 
in the liabilities of the company; any advantageous pur- 
chase made by them is, as between them and the company 
and the other stockholders, a compromise and payment of 
the claim, as though made by the company. Ang. & Am. 
on Corp., § 312; Lingle v. Ins. Co., 45 Mo. 109; Newbery 
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vr. Garland, 31 Barb. 121; Kochler v. Iron Co., 2 Black 715; 
Robinson v. Smith, 3 Paige 222. 

2. This being so, the liabilities ,or which this assess- 
ment is made, having been purchased, paid, or in some way 
settled by those who were jointly and primarily liable 





therefor, the corporate liabilities were thereby extinguished, 
and the stockholders paying must resort to the principle 
of contribution, and enforce their rights in actions by 
themselves, and cannot make use of this defunct corpora- 
tion to effect their reimbursement. Ang. & Am. on Corp., 
§$ 618; Thayer v. Tool Co.,4 Gray 75; Peirce v. Partridge, 
3 Met. 44: Hull v. Sherwood, 59 Mo. 172, and cases cited. 
The company being insolvent, and existing only for the 
purpose of winding up its affairs, could not, itself, pur- 
sue the original mode of making calls upon stockholders. 
Henry r. R. R. Co..17 Ohio 191. It had determined to 
dissolve, settle its affairs, and go out of existence. Ceas- 
ing to pursue its chartered purposes, its relation to its 
stockholders changed, and the right of arbitrary assessment 


ceased. 
Wells & Frame for respondent. 


In this action no advantage can be taken of the fact 
that plaintiff has ceased to take new business and is wind- 
ing up. 65 Mo. 279; 57 Mo. 446; 2 Kent Com., 311, 312; 
Ang. & Am. on Corp., $$ 773, 777; Trustees v. Hill, 6 Cow. 
23. The question as to whether or not there was a neces- 
sity for the assessment now sued on, cannot be raised by 
detendant. That matter must be ascertained by the di- 
rectors of plaintiff alone. 4 Ind. 333; Union Locks and 
Canals v. Towne, 1 N. UW. 44; Middlesex T. Co. v. Swan, 10 
Mass. 384. It is no defense to Bay that plaintiff’s directors 
or officers had released certain stockholders from liabilities 
on stock. Any such agreement to release is null and void, 
and such stockholders might still be sued for amount of 
assessments due and unpaid on stock subscription notwith- 
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: the release. Dorman v. Jacksonville, ete., Co.. 7 
Fla. 265; Swartout v. Michigan, etc., R. R. Co., 24 Mich. 
404; Bedford R. R. Co. v. Bowser, 48 Pa. St. 35; Mann vr. 
Crook, 20 Conn. 178; Brouwer v. Hill, 1 Sandf. Sup. Ct. 
629; Mann v. Pentz, 2 Sandf. Ch. 259. It is no defense to 
say that claims against plaintiff were compromised for less 
than the amount due. The compromises enure to the ben- 
efit of all stockholders. Lingle v. Hogan, 45 Mo. 1093 
Brewster v. Stratman, 4 Mo. App. 41. It was proper and 
legal for the oflicers of plaintiff to settle claims against 
plaintiff and then, in the name of plaintiff, compel the 
other stockholders to pay their dues. St. Louis, etc., Asso., 
v. Augustin, 2 Mo. App. 123. Defendant cannot, under the 
facts of this case, claim a discharge from liability on the 
ground that he was imposed on by the fraud and misrep- 
resentations of plaintiff’s agent as to subscriptions by 
others. (1) Because defendant could have ascertained the 
truth or falsity of the alleged representation by the exer- 
cise of ordinary vigilance, and having neglected to do so, 
he is guilty of laches and cannot protect himself now. 2 
Kent Com , 486; Parsons on Contracts, 781. (2) Because 
all persons who subscribe for the purpose of influencing 
others by their subscription, all who pretend to be only 
colorable or fictitious subscribers, are in law held as real 
subscribers, and can be held to carry out their subserip- 
tions to the letter. Conn., etc., R. R. Co. v. Bailey, 24 Vt. 
476; Pickering v. Te mpleton, 2 Mo. App. 494, (3) Because 
even if there had been fraud and misrepresentation in ob- 
taining defendant’s subscription, his silence when he dis- 
covered it, and his payment of the assessment of October 
18th, 1871, is a waiver of the alleged fraud and an aequi- 
escence in the validity of the subscription. Kansas City 
Hotel Co. v. Hunt, 57 Mo. 126. (4) Because each subscrip- 
tion is an independent contract, and one having no legal 
right to depend on another. Blodgett v. Morrill, 20 Vt. 
509. (5) Because even if he were influenced, in the man- 
ner stated, to subscribe, such alleged fraud or misrepresen- 


standin 
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tation does not make the contract void. It is only voidable. 
Defendant never elected to disaffirm the subscription. His 
answer admits him to be still a stockholder. It is too late 
to repudiate now after long acquiescence, and when the 
plaintiff is asking defendant for his quota to enable it to 
pay its debts. Veazie v. Williams, 3 Story 629; Herrin v. 
Libby, 36 Me. 350; Wheaton v. Baker, 14 Barb. 597; Munn 
¢. Worrall, 16 Barb. 228; Masson v. Boret, 1 Denio 69 ; Bar- 
ton v. Simmons, 14 Ind. 49; Wilbur v. Flood, 16 Mich. 45; 
Dynes v. Shaffer, 19 Ind. 165; Pearsal v. Chapin, 8 Wright 
9 (44 Pa. St.;) Negley v. Lindsay, 67 Pa. St. 217. 


Henry, J.—In August, 1870, the defendant subscribed 
for fifteen shares of the capital stock of plaintiff, at the 
par value of $100, and then paid $21 on each share of said 
stock, and to secure the balance, $1,185, executed his note 
payable to plaintiff, “ on calls, or installments, as provided 
in the charter or by-laws, or under resolution of the board 
of directors of said company.” On the 18th of October, 
under a resolution of the board of directors, a call was 
made for payment of twenty-five per cent upon the capital 
stock of said corporation. This, on defendant’s stock, 
amounted to $315, which he paid on the 29th of January, 
1874. By resolution of the board an assessment was again 
made of twenty-five per cent upon the capital stock, which 
defendant refused to pay, and this suit was instituted by 
the plaintiff to recover the same. 

The answer aileged that by a resolution of the board 
auopted on the 3rd of November, 1871, the said plaintiff 
determined that thereafter it would do no more business, 
nor take any more risks, and would pay up its existing 
liabilities as soon as possible; and that, at that date, its 
assets exceeded its liabilities, and that there was no neces- 
sity for the assessment last made upon the stock. For fur- 
ther defense, it is alleged that when defendant’s subscrip- 
tion for the stock in question was made, the agent of 


plaintiff who procured it, exhibited to defendant a list of 
19 74 
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subscribers for stock, some of whom were persons in whose 
judgment defendant had confidence, and relying upon the 
representation of said agent that such persons had sub- 
scribed for stock, was thereby induced to subscribe for the 
stock in question; that said persons were not bona fide 
subscribers for stock. Another defense alleged was, that 
at the date of said last assessment there were no unpaid 
debts of said corporation; that certain officers and direct- 
ors of plaintiff, for their private gain had, prior to that 
time, settled and compromised said debts, and paid all 
claims against the corporation without the knowledge or 
consent of the stockholders. For further defense it is al- 
leged that the directors, without the consent of the other 
stockholders, released certain of the subscribers for stock 
from liability therefor. 

There was a trial and judgment for plaintiff, from 
which defendant has appealed. 

First, as to the necessity for the assessment. This was 
a matter for the determination of the board of directors. 
1. conPoR A 1103: As was well observed hy the supreme court 
itr assess. Of Indiana, in Judah v. The American Live 
=a. Stock Association, 4 Ind. 333: “If every 
stockholder in an insurance company like that in question, 
might be allowed to dispute the necessity of every assess- 
ment upon his stock, the right of those insured to obtain 
a speedy reimbursement of losses, would be placed too 
much at hazard.” 

The resolution by which the corporation determined 
to cease to do business, did not amount to a dissolution, or 
2. discon- deprive the corporation of its right of action. 
——e Kansas City Hotel Co. v. Sauer, 65 Mo. 279; 
State Natiénal Bank v. Robidoux, 57 Mo. 446. But whether 
such a defense is admissible or not, the evidence on that 
issue, we think, disproved the allegation that the assets of 
the corporation exceeded its liabilities. 

With respect to the second of the above defenses, if 
one subscribe for the capital stock of a corporation, under 
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8. —_: misrepre. a parol promise by the agent who procures the 
duce stock sub. Subscription that the subscriber shall not be 
— called upon to pay for the stock or respond 
to any assessment made upon it, he is nevertheless bound, 
and such promise or agreement offers no defense to a suit 
cn an assessment. Angell & Ames on Corp, § 53. 

It is equally well settled in this State and elsewhere, 
that a release, by the directors of a corporation of a stock- 
- stock. Subscriber from his liability on such subscrip- 
holder's liability. tion is of no avail, and that he remains 
bound for the amount of such subscription as to the other 
stockholders and creditors of the corporation. Gill v. Balis, 

Mo. 432. In Upton v. Tribileock, 91 U.S. 45, the Su- 
preme Court of the United States observed, Hunt, J. deliv- 
ering its opinion: ‘ Equally unsound is the opinion that 
the obligation of a subscriber to pay his subscription may 
be released or surrendered to him by the trustees of the 
company. This has often been attempted, but never suc- 
cessfully. The capital paid in, and promised to be paid in, 
is a fund which the trustees cannot squander. They are 
bound to call in what is unpaid, and carefully husband it 
when received.” 

That the directors and other officers compromised and 
paid the liabilities of the corporation at less than their 
5. ——:——. amount, and thus extinguished its debts and 
liabilities, is no defense to this action. If they paid them 
at a discount, the corporation is entitled against such offi- 
cers to whatever profit was made by such a transaction. 
The officers of a corporation cannot speculate on its liabil- 





4 


ities. They are trustees, and the stockholders cestuis que 
trust. And to any profit made by them in the purchase or 
payment of the debts of the corporation, the stockhoNers are 
entitled. Angell & Ames on Corp., § 312: Lingle v. Nat'l 
Ins. Co., 45 Mo. 109. Public policy, we think, demands 
that the conduct of directors and other officers of a corpor- 
ation which has not in its treasury money to pay its liabil- 
ities, in satisfying such demands out of their private means, 
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should be sanctioned, and not treated as bad faith towards 
the stockholders, releasing them from their liability to pay 
for their stock. Especially should this be so since they 
are not permitted to make any profit for themselves by 
such conduct. It is a duty of the directors to provide for 
the payment of the liabilities of the corporation, and they 
ure entitled to commendation rather than deserving cen- 
sure, if, of their own means, they pay its debts, when its 
treasury is depleted. The judgment is affirmed. All 
concur. 


Tue State v. Baer, Appellant. 


l. Practice, Criminal: vse or LiqvoR BY THE JuRY. A verdict will 
not be set aside because the jury used intoxicating liquor in their 
retirement, unless it was supplied from an improper source or af- 
fected the verdict. Following State v. Upton, 20 Mo. 397. 





“. : JURY VISITING THE JAIL. It is an act of indiscretion on the 
part of a jury to visit the jail where a prisoner on trial before them 
is confined ; but in the absence of evidence that they communicated 
with any one or that any improper influence was brought to bear 
upon them while there, the verdict will not be set aside for that 
reason. 





: VERDICT: WEIGHT OF EVIDENCE. This court will not inter- 
fere with a verdict, even in a criminal case, on the ground that it is 
against the evidence, unless there is a total absence of evidence or 
the evidence so completely fails to support the verdict that the nec. 
essary inference is, that the jury acted from prejudice or partiality. 
Following State v. Cook, 58 Mo. 548. 





: COMPETENCY OF JUROR. A juror, upon his voir dire stated 
that he had some prejudice against the defense of insanity (the de- 
fense set up in this case), but that this prejudice would not affect 
him in the slightest degree in the trial of the case; also that he 
would hang a crazy man, but that his sympathies would be on the 
side of such a person. Held, that he was not disqualified to sit in 
the case. 

: DISCHARGE OF JuROR. One A. having been examined on his 
voir dire was found qualified and accepted on the panel of forty from 
which a jury of twelve was to be selected, but before the panel was 
completed he was taken sick, and the court discharged him for that 
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reason. His place was supplied by another qualified juror, before 
the defendant was called upon to make his peremptory challenges. 
Held, no error; especially as it appeared that one of defendant’s 
counsel consented to the discharge. 

6. ——: HYPOTHETICAL CASE. A hypothetical case put by the State 
to expert witnesses on the subject of insanity being objected to on 
the ground that it did not correctly embody the facts in evidence 
on that subject; Held, that in point of fact the objection was not 
well taken. 

we . Remarks made by the prosecuting attorney in his closing 
speech to the jury; Held, not to be such as to authorize the court 
to interfere with the verdict. 





~ 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
A. N. Merrick and C. O. Bishop for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Norton, J.— Defendant. was indicted in the St. Louis 
criminal court for the crime of murder in the first degree, 
in killing Frederika Schuendler, on the 14th day of Au- 
gust, 1879. He was tried and convicted of the offense 
charged, and on his appeal to the St. Louis court of ap- 
peals, the judgment was by that court affirmed, from which 
he appeals to this court. 

The following is a brief summary of the facts relating 
to the homicide as shown by the evidence. Defendant 
went to the house of the deceased between seven and eight 
o’clock of the night of the 14th of August, 1879, inquired 
of deceased for her daughter, Lizzie, who had previously 
been living with him as his mistress, and who but a few 
days before had retured to her mother’s home, and not re- 
ceiving a reply, shot her, while sitting in a chair, in the 
back of the head, where she was found dead immediately 
after the shooting occurred. Defendant was seen running 
from the scene of the homicide, was overtaken and arrested. 

In many of the points involved in defendant’s appeal, 
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the case is on all fours with the case of the State v. Erb, 
ante, ». 199. Insanity was relied on as a defense in this 
case as it was in that; the court gave the same instrue- 
tions touching that defense in this case as it did in that; 
the court also instructed the jury in this case, as it did in 
that, that the burden of proving insanity rested on the 
defendant, and that before they could acquit on that ground 
the insanity of defendant must be established by the evi- 
dence to their reasonable satisfaction ; that to establish the 
fact of insanity positive and direct proof was not required, 
but that circumstantial evidence which reasonably satisfied 
their minds was sufficient. Similar instructions in regard 
to insanity were asked by defendant and refused by the 
court in this case, as in that; the same objections were 
made to the instruction defining deliberation in this case 
as in that. All the above points were passed upon by this 
court in the Erb case, and it was held that no reversible 
error had been committed by the trial court, and that case 
is conclusive of this as to all the points above adverted to. 
Our attention has been called to other matters of alleged 
error not involved in the case of the State v. Erb, which I 
will procede to notice. 

It is insisted that the court erred in refusing to graut 
a new trial because of alleged misconduct of the jury in 
the use of intoxicating liquors, and their being allowed to 
go into and through the jail in which persons criminally 
charged were confined. ' 

The deputy sheriff who had the jury in charge stated 
in his affidavit “that when they were taken to their meals 
1, PRACTICE, cRIm- SOME of the jurors asked if they could take 
uor by the jury. a drink before eating; that he replied that 
they could if they did not take too many; that some of 
them took whisky; some beer; but no juror took more 
than one drink at their meals; that in the evening after 
supper one or two of the jurors took with them each a 
pint bottle of whisky, for medical purposes more than any- 
thing else; that it was utterly false that any of the jury 
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drank to excess during the entire time he had them in 
charge; that the whole amount of whisky used by them 
in the two days he had them in charge was three or four 
pints.” Mr. Hodnett, the sheriff, in his affidavit stated 
“that he never saw any juror take more than one drink 
at breakfast each day, and one drink at night before re- 
tiring, and that no juror manifested the least sign of in- 
toxication, nor did any outsider furnish any liquor to any 
juror.” While cases may be found among the authorities 
from other states, to which counsel have cited us, which 
would have justified the trial court in granting a new trial 
because of any use, except medicinally, by a juror, of in- 
toxicating liquors, a different, and I think a more reason- 
able rule obtains in this State, as will be seen by reference 
to the case of State r. Upton, 20 Mo. 397, where it was held 
that a verdict will not be set aside because the jury used 
intoxicating liquor in their retirement, unless it appears 
that it was supplied from an improper source or affected 
the verdict, Judge Scott observing that “we have never 
lent a willing ear to objections against verdicts growing 
out of irregularities in the conduct of jurors, unless such 
irregularities affected the verdict or were induced by the 
party obtaining it. Whilst the conduct of jurors cannot 
be too narrowly watched by the courts, yet if they do mis- 
behave, if it cannot be seen that such misbehavior affected 
the verdict, it has been thought best to leave such misbe- 
havior to the reprehension of the courts and to the pun- 
ishment imposed by law for it, without disturbing the 
verdict. No court would be warranted in receiving a ver- 
dict against a prisoner from a jury, any member of which 
was in the least under the influence of intoxicating liquors. 
But to hold that a verdict should be set aside for the use 
of ardent spirits by the jury, not carried to an excess, when 
such spirits are not supplied from a source interested, or 
calculated to bias the minds of jurors, would be establish-: 
ing a rule which would result in no practical good, and 
prove very burdensome to the parties.” The doctrine an 
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nounced in the above case was reiterated and approved in 
the case of the State v. West, 69 Mo. 401. Applying the 
principle of these cases to the facts in this case relating to 
the use of liquors by the jury, the action of the court in 
refusing to disturb the verdict on that ground is sustained. 

Nor do I think that the mere fact that the jury went 
through the jail on Sunday morning, while it was an act 
2 - jury vis. Of indiscretion on their part, was sufficient 
ting the jail. ~_ to authorize setting aside the verdict, it not 
appearing that they talked with any person while there 
about the case; or that any person talked with them or in 
their hearing about it; or that any improper influence 
whatever was brought to bear upon them. On the con- 
trary, it affirmatively appears from the affidavit of Mr. 
Ryan, who had the jury in charge, that they were kept 
together in a body while going through the jail, and that 
nothing whatever was said by them or any one else relat- 
ing to the case of defendant. 

It is also insisted that the evidence clearly established 
the insanity of defendant, and for that reason the verdict 
8 aie enact should have been set aside and a new trial 
dence. granted. There was evidence on both sides 
of that issue conflicting in its character, and the question 
having been fairly submitted to the jury in appropriate 
instructions, under the rule laid down in the cases of Stat 
v. Cook, 58 Mo. 548, and State v. Musick, 71 Mo. 401, we 
cannot interfere with the verdict, it having been held in 
those cases “that it is only when there is a total absence 
of evidence, or it so completely fails to support the verdict, 
that the necessary inference is that the jury must have 
acted from prejudice or partiality, that we will attempt to 
relieve, for the reason that t':e evidence did not warrant 
the verdict, even in a criminal case.” 

It is also insisted that error was committed by the trial 
court in accepting on the panel of forty jurors, three per- 
. : compe. 8008 as qualified jurors, who, after stating 
tency cf juror. that they had some prejudice against the de- 
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fense of insanity, said in response to an interrogation by the 
court that such prejudice would not affect them in the slight- 
est in the trial of the cause. The only one of the three who 
sat upon the jury which tried the cause said further, that 
he would hang a crazy man, but that his sympathies would 
be on his side. Under the rule laid down in the case of 
State v. Walton, ante, p. 270, the action of the court in ac- 
cepting said jurors was not improper. 

It also appears that one Niehaus, who had been exam- 
ined on his voir dire touching his qualifications as a juror, 
5, : discharge W@8 accepted on the panel from which a jury 
< seen of twelve to try the cause was to be selected. 
The court not being able to complete said panel on that 
day adjourned till the next day. In the meantime said 
Niehaus had been taken sick, and when the work of com- 
pleting the panel was resumed on the next day the court 
announced the fact of the sickness of said juror and dis- 
charged him for that reason. There was no error in this, 
as it appears that the place of said Niehaus on the panel 
was supplied by another juror, and that the panel of forty 
qualified jurors was full and complete before defendant 
was compelled to make his peremptory challenges; and as 
it further appears from the statement of the judge of the 
court, contained in the bill of exceptions, that one of de- 
fendant’s counsel consented to such discharge. 

It is also insisted that the court erred in overruling 
defendant’s objection to the hypothetical case put by the 
‘ - nypo- State to expert witnesses on the subject of 
Gane eae insanity. We have carefully examined the 
facts assumed in the hypothetical case, and are of the opin- 
ion that it embodies substantially the facts relating to that 
subject as disclosed by the evidence. While it is perhaps 
subject to some verbal criticism it was substantially based 
on the facts in evidence, and we cannot, therefore, say that 
the court erred, to the prejudice of the accused, in over- 
ruling the objection, especially when it is considered that 
the duty of determining whether the facts assumed in the 
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hopothetical case put by the State as well as in that put 
by defendant had or not been proved, rested with the 
jury. 

We are aiso urged to reverse the judgment because of 
certain remarks made by the prosecuting attorney in his 
7. —. closing speech to the jury. Upon an exam- 
ination of what was said by him, as testified to by Mr. 
Robinson, a stenographic reporter, we perceive no misstate- 
ment of either law or fact, and cannot interfere with the 
verdict simply upon the ground that his language was 
highly figurative and earnest. 

Finding no error either in the action of the court 
touching the questions discussed or in the reception or re- 
jection of evidence, or in reference to charging the jury 
at each adjournment of the court, the judgment, with the 
concurrence of the other judges, will be, and is hereby 
aflirmed. 


Haut v. Tue Missovrr Paciric Raipway Company, Appel- 
| lant. 


1 Master and Servant: vice-princiPaL: RAILROAD. A section fore- 
man, Whose duty is to keep the track in repair and free from ob- 
structions, in this particular represents the company, and is nota 
fellow-servart with the switchman. Lewis v. R. R. Co., 59 Mo. 495» 
followed. 

2. Negligence: PLEADING: PERSONAL INJURY: RAILROAD, A _peti- 
tion which alleges that defendant, a railroad company, negligently 
and carelessly permitted a loose iron rail to remain upon the path 
along-side the track used by switchmen in the necessary discharge 
of their duties, is not defective by reason of the omission to allege 
that defendant had knowledge, or by ordinary attention to its duties 
would have known, that the rail lay upon the path. The omitted 
statement is substantially contained in the allegation made. 

3. Master and Servant: rxsrructions. An instruction declaring 
the duties of a section foreman to be what he has testified they are, 
is not objectionable in the absence of any other evidence on the 
subject. 
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Appeal Jrom Osay Circuit Cou: (.—Ilox. A. d. SEAY, Judge. 


AFFIRMED. 


Thomas J. Portis & EB. A. Andrews for appellant. 


Plaintitf relied for recovery on the case of Lewis v. 
R. R. Co., 59 Mo. 495. The decision in that case, when 
made, was in conflict with the decisions of this and other 
states, and ought now to be overruled or so modified as to 
harmonize with the legal principles governing the univer- 
sal law of master andservant. The plaintiff and the track- 
men are fellow-servants, and by this contract the former 
assumed all the ordinary risks incident to their co-employ- 
ment by a common master. Cooley on Torts, p. 545; 
Strange v. MeCormick, 1 Phil. 156; Pyni vt. R. R. Co., 54 Ia. 
923; s.c.,37 Am. Rep. 198; Mich. Cen. R. R. Co. v. Austin, 
40 Mich. 247; Waller v. S. E. R’y Co., 2 Uurl. & Colt. 102; 
Lehigh Valley Co. v. Jones, 80 Pa, St. 482; McAndrews rv. 
Burns, 39 N. J. L. 117; Quincy Min. Co. v. Kilts, 42 Mich. 
34; Holden v. R. R. Co., 129 Mass. 268; s.¢., 37 Am. Rep. 343; 
Wilson v. VU rry, L. R.,. 1 H. L. Se. & Div. App. 326; Walker 
R. R. Co.,128 Mass. 8 If the section foreman was not 
a fellow-servant, still the court erred in not distinguishing 
between his acts as a co-laborer, and his acts as and for his 
master. Albro v. Canal Co., 6 Cush. (Mass.) 75; Ford v. 
R. R. Co., 110 Mass. 240; Warner v. R. R. Co., 39 N.Y. 
468; B talneey ve R. R. Co., 49 N. Y. 672; Wood’s Law of 
Ma 


ster and Servant, 888. The petition was fatally defect- 


is 


»* 


ive in not alleging any knowledge of the defect complained 
of on the part of the defendant, or that by the exercise of 
reasonable care he might have known of it. If such an 
allegation were not a substantial element of recovery, then 
the court submitted to the jury an issue not made by the 
pleadings. 72 Mo. 414. The law does not define the du- 
ties of a section foreman, and, therefore, instruction three 
should not have been given. 67 Mo. 122; 86 Pa. St. 432. 
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Belch & Silver and R. S. Ryors for respondent, cited 59 
Mo. 495; 71 Mo. 71, 77, 78; 65 Mo. 225; McGowan v. R. 
R. Co., 61 Mo. 532; 1 Dillon 812; 51 Mo. 454; Buesching 
v. Gaslight Co., 73 Mo. 2380, 231. 


Henry, J.—This action was instituted by plaintiff for 
damages for an injury received by him while in the servies 
of defendant as a switchman, in consequence, he alleges, 
of the negligence and carelessness of defendant in permit- 
ting a loose iron rail to lie upon the path plaintiff had to 
pursue in the discharge of his duty as switchman, and by 
reason of which, while so employed, he was thrown down 
an embankment and injured. The accident occurred at 
Chamois at night. At that station there are six or seven 
tracks, and in switching cars from one track to another 
the switchman has to get off and adjust the switch. On 
this occasion when he stepped from the caboose to signal 
the engineer, his foot was caught under the iron rail lying 
loose in his path near the track, and he was thrown down 
the embankment and seriously injured. It was the duty 
of the section foreman, as testified by the foreman, to keep 
the tracks in repair and to remove rails and other obstruc- 
tions which might be on or so near the track as to be dan- 
gerous. On the day of the night in question, the section 
foreman had taken up some rails in the yard, and the rea- 
sonable deduction from the evidence is, that the rail which 
caused the injury was one of those rails. 

After the plaintiff closed his evidence, which substan- 
tially established the foregoing facts, the defendant asked 
the court to declare that, on the pleadings and evidence, 
the plaintiff could not recover, which the court refused ; 
and for plaintiff instructed the jury as follows: 

1. If the jury are satisfied from the evidence 1n this 
case, that the plaintiff was, at the time hereinafter men- 
tioned, switchman on the railroad of defendant, and in its 
employ as such; that he was in the discharge of his duty 
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as such switchman, and was on a caboose cutting or sepa- 
rating same from another caboose; that it became neces- 
sary for him to get off the caboose; that in doing so, he 
exercised care, and without negligence on his part, his foot 
caught on a loose railroad rail, which caused him to fall, 
und he was thereby injured; that said rail was on the path 
where the plaintiff in the discharge of his duty would get 
off the caboose, and that increased the risk of injury to 
plaintiff; and that said rail was put on the track by the 
section foreman, or those employed under him, or was 
allowed to remain there, and that the defendant knew of 
its existence or might by the exercise of reasonable care 
and diligence have known thereof; and they further find 
that the plaintiff received injuries in consequence of such 
loose rail lying and remaining on said path, put there as 
aforesaid, or defendant knew or might have known of its 
existence; and the plaintiff, at the time he received such 
injury, was exercising ordinary care and prudence, and did 
not know that the rail was on said path, then the defend- 
ant is liable for such injury. 

3. In this case the section foreman’s duty was to keep 
the track in repair and see that the track was not ob- 
structed, and in this he represented the company. 

The principle ground relied upon fora reversal of the 
judgment which plaintiff recovered, is, that a switchman 
1, MASTER ANDSER and section foreman are fellow-servants. Ad- 
cipal: railroad. judications of the courts of other states of 
the Union sustaining the appellant’s position are cited by 
counsel, and, whatever our opinion might be, if it were a 
question of the first impression in this court, the contrary was 
held in Lewis v. R. R. Co., 59 Mo. 495, and the doctrine of 
that case has ever since been adhered to by this court, and 
we are not inclined to depart from what must, therefore, 
be now accepted, as the rule settled on that subject in this 
State. The declaration in the nature of a demurrer to the 
evidence, was, therefore, properly overruled. 

The instruction number one, given by the court, is a 
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correct declaration of law; and we presume that, if appel- 
° wectrernce: /ant’s counsel had conceded that plaintiff and 
i iajare: ral. the section foreman were not fellow-servants, 
—_ and the petition had alleged that the defend- 
ant had knowledge, or by ordinary attention to its duties 
would have known, that the loose rail lay upon the road- 
bed near the track, they would not have complained of the 
instruction. The proposition that the petition is defective 
because it is not therein alleged that defendant had knowl- 
edge that the iron rail was lying on or so near the track as 
to be dangerous, is untenable. It is alleged that defendant 
negligently and carelessly permitted it to remain there, 
and this was not true, if defendant did not know, or by 
the due and proper discharge of its duty to keep the track 
clear of obstructions, would not have ascertained that the 
rail was there. In the cases of Serrot v. Omaha, 1 Dill. 
Cir. Ct. Rep. 312%, and Bowie v. Kansas City, 51 Mo. 456, it 
was decided that petitions, substantially the same as this 
with respect to the omission of the allegation of knowl- 
edge on the part of defendant, were good. Nor is there 
anything in Price v. R’y Co., 72 Mo. 414, in conflict with 
those cases. In that case an instruction was objectionable 
which permitted a recovery on a cause of action not stated 
in the petition. No objections were made to the petition. 
The allegation which it is contended should have been 
made in the petition in the case at bar, is substantially em- 
braced in the averment that defendant carelessly and neg- 
ligently permitted the loose rail to lie on or near the track; 
and proof that the defendant did not know, and, in the 
proper discharge of its duty, would not have learned that 
the rail was in that condition, would have repelled the im- 
putation ef negligence and carelessness. The instruction 
did not, therefore, authorize a recovery on a cause of action 
not stated in the petition. 
~ Instruction number three is objected to because it de- 
clares what the duties of the section foreman were, with 
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. MasTeR awpsea- Fespect to keeping the track clear of obstrue- 
tions tions. If there had been any conflict of evi- 
dence, or no evidence, on that subject, it would have been 
manifestly improper; but the only testimony on that sub- 
ject was that of the section foreman himself, who testified: 
‘That it was his duty to keep the track in repair and see 
that it was not obstructed,” and the court was warranted 
under the circumstances in so declaring The carelessness 
of the section foreman, and his knowledge of the obstruc- 
tion in plaintiff’s path, are imputable to defendant. Long 
v. Pacifie R. R. Co., 65 Mo. 225; Porter v. H. & St. Jo. R. 
R. Co., 711 Mo. 77; ITarper v. Ind. & St. L. R. R. Co., 47 
Mo. 567; Lewis vr. St. L. & J. I R. R. Co., 59 Mo. 506. 


All coneurring, the judgment is affirmed. 


Tue Strate v. McCray, Appellant. 


1. Practice, Criminal: Morion ror NEW TRIAL. The rule that the 
motion for new trial must be incorporated in the bill of exceptions, 
is the same in criminal as in civil cases. If it be not complied with, 
this court cannot notice exceptions taken at the trial to the intro- 
duction of evidence or the giving or refusing of instructions. State 


v. Dunn, 73 Mo. 586. 





AMENDMENTS. There is no error in permitting the prosecut- 
ing at 
itv in the affidavit by filing a new and correct one. 

An Information for Obstructing the Highway, held suili- 


cient. 


torney during the trial of an information to cure an informal- 


t+. WNWune protune Entries. The trial court committed no error in 
making the nunc pro tune entry complained of in this case. 


Appeal from Caldirell Circuit Court.—Ilox. E. J. Broappvus, 
Judge. 


AFFIRMED. 


This was an information for obstructing a public road, 
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originally drawn in two counts. There was a nol. pros. as 
to the second count. The first was as follows: “ William 
McAfee, prosecuting attorney of the county of Caldwell, 
informs the court that at all the dates hereinafter men- 
tioned there was and yet is a certain public road in the 
said county of Caldwell, commonly called the Brunswick 
and Savannah road, which said road, after passing through 
the town of Kingston, extended from the western end of 
that public street in the town of Kingston commonly called 
Broadway, which terminates at the eastern line of the 
north half of the southwest quarter of the southeast quar- 
ter of section 21, in township 56, range 28, in a westerly 
direction to the western line of the north half of the south- 
west quarter of the southeast quarter of said section 21, 
and thence in a northwesterly direction to the towns of 
Cameron and Savannah, which said public road was laid 
out, established and maintained pursuant to the laws of 
this State for the people of this State to pass and travel 
upon at their free-will and pleasure, and that on the 1st 
day of May, 1877, the defendant, James C. McCray, at 
that point of the said public road in said county of Cald- 
well where the east line of the tract of land above described 
crosses the said road, did unlawfully, injuriously, willfully 
and knowingly obstruct the said public road, by then and 
there constructing and causing to be constructed over and 
across the said public road a rail and worm fence of the 
length of eighty feet, and of the height of five feet, and 
by then and there willfully and knowingly keeping, con- 
tinuing and maintaining the said rail and worm fence from 
the date aforesaid until the presentation of this informa- 
tion upon and across said public road, by which said road, 
during all the time aforesaid, was so obstructed that the 
people could not pass over or travel upon the same so freely 
as they were wont to do, to the common damage and nui- 
sance of all the people of the State, and against the peace 
and dignity of the State.” 

This information was signed by the prosecuting attor- 
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ney, and appended to it was an aflidavit to the truth of 
the statements therein contained, with a jurat attached. 
The jurat was signed by the clerk of the circuit court but 
the affidavit was not signed. After the jury were sworn 
the prosecuting attorney, by leave of court, filed an affi- 
davit to the information in due form. 

At the return term the defendant appeared and moved 
the court to grant a rule on the plaintiff to produce the 
record of the county court showing the establishment of 
the road alleged to be obstructed, alleging that defendant 
had made diligent search for such record and had failed to 
find it, and if any such existed it was in the possession of 
plaintiff. This motion was overruled, and on the same 
day a jury was empaneled and the trial progressed. The 
record entry is as follows: ‘ Now on this day comes into 
court William McAfee, prosecuting attorney; also comes 
the defendant, by his attorneys, and in his own proper per- 
son, and this cause coming on to be heard, and both parties 
being ready for trial, whereupon a jury is ordered, and the 
following jurors, to-wit,” ete. On the day after the trial, 
and at the same term of court, the following entry was 
made: “It appearing to the court that the waiving of 
formal arraignment and the plea of not guilty in the above 
cause failing to appear upon the record, it is ordered by 
the court that the entry be made now for then, and to read 
as follows: The defendant waives a formal arraignment 
and enters a plea of not guilty.” 


Dodge, Hoskinson, Kemp «° Ross for appellant. 


Johnson « McAfee with D. H. McIntyre, Attorney Gen- 
eral, for the State. 
I. 


Suerwoop, C. J.—There is no motion for new trial in- 
corporated in the bill of exceptions; consequently, what 
occurred at the trial in the way of evidence adduced, or 
instructions given or refused, cannot be noticed by us. 


20-74 
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The rule in this regard is the same in criminal as in civil 
causes, 


Il. 


There was no error in permitting the prosecuting at- 
torney to file an amended affidavit to the information. He 
had already filed an affidavit at the time he filed the infor- 
mation, and the statute is express that when he has done 
so, he may file an amended affidavit. Meyer’s Supplt., }. 
309, § 48. 


ITI. 


The information is well enough as to form and sufli- 

ciently describes the offense. 
IV. 

We think it evident that the defendant did, in fact, 
waive a formal arraignment and enter a plea of not guilty. 
The record shows as much. In such circumstances, it 
was certainly competent for the court to make the proper 
entry nunc protunc. If, however, there had been no issue 
raised by the defendant pleading not guilty, of course an 
entry nune pro tune could not cure such a defect. The 
only object of such an entry is, not to supply facts, but 
simply record evidence of that which actually occurred 
and should have been entered upon the record at the time. 
The authorities cited for the State do not apply to a case 
like the present. Finding no error relating to the trial we 
‘an examine, and none in the record proper, we affirm the 
judgment. All concur. 
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Moopy v. Cass County, Appellant. 


County Warrants: ROAD AND CANAL FUND. A county is not liable 
generally upon a warrant drawn upon a fund which has become ex- 
hausted and which the county court has no power to replenish by 
taxation or otherwise, as for instance, the road and canal fund. 


Appeal from Cass Circuit Court_—Hon. Noau M. Givay, 
Judge. 


REVERSED. 
A. H. Hoge for appellant. 
Boggess & Railey for respondent. 


Henry, J.—This is an action against the county on its 
warrant upon the treasurer of the county in favor of John 
Bouse for $295.45, payable out of any money in the “ road 
and eanal fund.” Payments were made on the warrant, 
and plaintiff, assignee of Bouse, sued and obtained a judg- 
ment for the balance, from which the county has appealed. 

The warrant was payable out of a fund which the 
county court has no power, by taxation or otherwise, to 
increase. Three per cent of the net proceeds of sales of 
the public lands of the United States, lying in this State, 
by an act of congress, are payable to the State; and this, 
by an act of the general assembly, constitutes the road and 
sanal fund of the several counties. It is to be inferred, 
from his acceptance of a warrant on that fund, that Bouse 
agreed with the county to look to that fund alone for sat- 
isfaction of his demand; and if this were not so in fact, 
his suit must be not upon the warrant, but on the original 
agreement, whatever it was. A party cannot do work for 
a county and agree that he shall be paid out of a fund 
which the county has no means, either of increasing or 
replenishing, and in the event of the exhaustion of that 
fund, resort to other funds. State ex rel. Watkins v. Macon 
Co. Ct., 68 Mo. 29. 
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Kingsberry v. Pettis Co., 48 Mo. 207, and Campbell v. 
"alk Co., 49 Mo. 214, have not been overruled in this par- 
ticular, and in the International Bank v. Franklin Co., 65 
Mo. 105, the warrant was payable “out of any money in 
the treasury appropriated for county expenditures.” This 
was, in one sense, a special fund, but the county court 
could, and when it became necessary, an obligation rested 
upon it to increase that fund to an amount required to dis- 
charge the county indebtedness for county expenditures. 
It is not to be inferred, from the acceptance of a warrant 
by the creditor on that fund, that he agreed, if there was 
not enough money in it to pay his debt, to look solely to 
that fund for his satisfaction. The warrant, in such case, 
is evidence of a general indebtedness, and we are satisfied 
with the conclusion reached and announced in the Bank v. 
Franklin Co., supra. ; 
The plaintiff’s petition, herein, does not allege that 
when the treasurer refused to pay the warrant there was 
money in the fund on which it was drawn to pay it in 
whole or in part. The refusal of the treasurer, as alleged 
in the petition, was on the ground that there was no money 
in that fund out of which to pay the warrant. Ifthe payee 
of the warrant, as we are to assume, agreed to look alone 
to that fund for payment of his demand, and there was no 
money in that fund to pay any part of the warrant when 
payment was demanded, on what ground can plaintiff main- 
tain his action? Wherein is the county in default? The 
judgment, for the reasons above stated, is reversed and the 
cause remanded. All concur. 
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GREELEY v. READING ;—McCung, Appellant. 


Possession of Debtor’s Property by Creditor: vorip MoRTGAGE. 
If a creditor in good faith takes possession of a stock of goods be- 
longing to his debtor, under an agreement with the latter that he 
is to hold possession until his debt is paid, his title will be good as 
against a subsequent attachment by another creditor; and the fact 
that he has taken a mortgage on the same goods, which is for any 
reason void as against the attachment, will not impair the rights ac- 
quired by possession. 


Appeal from Louisiana Court of Common Pleas.—Hon. G. 
Porter, Judge. 


REVERSED. 
Ed. T. Smith and J. C. Dempsey for appellant. 
Smith § Krauthoff with Enoch Pepper for respondent 


Hoven, J.—On the 30th day of November, 1877, the 
plaintitts attached a certain stock of groceries as the prop- 
erty of the defendant Reading, and the appellant McCune 
interpleaded for the same, under the statute. 

It appears from the record that on the 15th day of 
November, 1877, Reading executed to McCune a mortgage 
on said stock of groceries to secure the payment to said 
McCune of a note for $400. On the 16th day of Novem- 
ber, 1877, this mortgage was acknowledged and filed for 
record, in Pike county, where the stock of groceries were 
situated, but was never recorded, as required by section 
2503 of the Revised Statutes, in the county of Lewis, 
where the mortgageor resided. By the terms of the mort- 
gage the mortgageor was to remain in possession and con- 
tinue to sell in the usual course of business. The mort- 
gage, therefore, would have been void, as a matter of law, 
as to creditors and purchasers, prior and subsequent, even 
if it had been properly recorded. Weber v. Armstrong, 70 
Mo. 217, and cases there cited. The testimony tended to 
show, however, that on the 16th day of November, 1877, 
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McCune took actual possession of the store, and conducted 
the business under an agreement with Reading that he 
should take and hold possession until his debt was paid— 
and that he was so in possession when the attachment was 
levied. The court held that on this state of facts, McCune, 
the interpleader, could not recover. If McCune, in good 
faith, took actual possession of the stock of goods in ques- 
tion, for the purpose of securing the payment of a debt 
justly due to him from Reading, and continued to hold 
possession of the same up to the time of the levy of the 
attachment, it is wholly immaterial that the mortgage was 
improperly recorded, or that it contained stipulations which 
rendered it void except as between the parties. This was 
expressly decided in Nash v. Norment, 5 Mo. App. Rep. 
545. Vide also Jones on Chattel Mortgages, § 178. It 
should have been left to the jury to say whether these facts 
existed, and they should have been instructed that if such 
facts did exist, the interpleader was entitled to recover. 
The judgment will be reversed and the the cause remanded. 
The other judges concur. 
Motion for rehearing overruled. 





Tue State ex rel. VAN Brown v. SHEPHERD, Appellant. 


1. City of Hannibal: coLiection oF CITY TAXES: REPEAL OF STATUTE, 
By the revenue law of 1872, (Acts 1872, p. 119, 2182,) it was de- 
clared that ‘‘ real property shall in all cases be liable for all taxes 
due any city, ° . and a lien is hereby created in favor of 
the State for all such taxes, which lien shall be enforced as in this 
act provided.” The charter of the city of Hannibal subsequently 
passed, (Acts 1873, pp. 253, 254, 221, 4,) provided that “all taxes 
levied by the mayor and city council shall be a lien upon the real 
estate on which the same may be imposed,” and that “the city 
council shall have power to cause real estate to be sold for delin- 
quent taxes in such manner as may be provided by ordinance, and 
to provide for the redemption thereof in such manner as shall not 
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be inconsistent with the laws of this State.” Held, that there was 
no such inconsistency between the revenue law and the charter as 
worked a repeal of the former—not as to the vesting of the lien, 
because the charter, while it declares a lien, does not say it shall 
vest in the city, but leaves that to be governed by the revenue law; 
nor as to the enforcement of the lien, because the charter expressly 
restricts the council to the adoption of such modes of enforcement 
as are not inconsistent with the laws of the State. 


- 


~. Taxes, City and State: consriTUTIONAL LAW: TITLE OF ACT. De- 
linquent city taxes, for which a lien is created and reserved to the 
State, and which are collectible only by the State, are State taxes, 
and provisions relating to their collection are germane to the title 
of an act purporting to provide for the collection of delinquent State 
taxes, and are not obnoxious to the constitutional injunction that no 
bill shall contain more than one subject, which shall be clearly ex- 
pressed in its title. 


Appeal from Hannibal Common Pleas Court.—Hon. T. Brace, 
Judge. 


AFFIRMED. 
Thomas HH. Bacon for appellant. 
T. S. Hovrell tor respondent. 


Norton, J.—This suit was instituted in the Hannibal 
court of common pleas on March 8, 1880, against the ap- 
pellant as the owner of a part of a lot in the city of Han- 
nibal described as twenty feet on Broadway by sixty-five 
and one-half feet, beginning twenty-two feet east of Third 
street, and a part of Jot 8in block number 12, to recover 
back taxes due the city for the years 1874, 1875 and 1876, 
assessed against Thomas H. Branham as the then owner 
of said ground. The taxes are denominated severally as 
the general tax, compromise tax, special tax, floating debt 
tax and judgment tax. The action is in the name of the 
State of Missouri, at the relation and to the use of the col- 
lector of the city. The answer was a general denial, and 
new matter pleaded. Reply to new matter pleaded, and 
trial on these pleadings, and judgment for plaintiff for the 
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several amounts of taxes claimed, amounting in the aggre- 
gate to $194.65, with ten per cent interest per annum 
thereon from January Ist, 1877, and costs of suit. Motion 
in arrest of judgment on the single ground that the peti- 
tion does not state facts sufficient to constitute a cause of 
action. Overruled, and cause brought to this court by ap- 
peal. 

The action in this case was brought under the delin- 

quent tax law of 1879, and it is insisted by defendant’s 
cry or Haxnr. COUNSel that said law did not apply to the 
Bars Coneetionest city Of Hannibal, because the charter of said 
— city provided a special lien for city taxes, and 
divested the State of any lien for such taxes which it might 
have had under previous laws. It seems to be conceded 
by counsel, and if it were not so conceded, we should hold, 
that section 182, page 119, of the Acts of 1872, gave to 
the State a lien for all taxes on real estate due any city or 
incorporated town or school district, and that such lien was 
to be enforced as in that act and the subsequent acts of 
1877 and 1879 was provided. It is, however, contended 
by counsel that the charter of the city of Hannibal, (Acts 
1873, p. 253, § 1,) which provides: “ That all taxes levied 
by the mayor and city council shall be a lien on the real 
estate on which the same may be imposed, and said lien 
shall continue till the taxes are paid’’—and section 4, Acts 
1873, page 254, which provides: “ That the city council 
shall have power to cause real estate to be sold for delin- 
quent taxes in such manner as may be provided by ordi- 
nance, and to provide for the redemption thereof in such 
manner as shall not be inconsistent with the laws of the 
State,’ operate as a repeal of section 182, supra, Acts 1872, 
as well as section 178 of the same act. 

Before the act of 1873, consolidating into one act the 
various acts in relation to the charter of the city of Han- 
nibal can have the force credited to it by counsel, it must 
appear either that the act of 1872, so far as it related to 
the city of Hannibal, was expressly repealed, or that it was 
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repealed by necessary implication on account of some ir- 
reconcilable repugnancy or inconsistency between the two 
acts. It is clear that the act of 1873 does not directly, and 
in express terms, repeal any part of the act of 1872, and it 
is not contended that it does; but it is contended that a 
repeal of section 182, of the act of 1872, is effected by 
virtue of the 5th section of the act of 1873, which reads 
“ that all acts and parts of acts contrary to and inconsistent 
with the provisions of this act, or within the purview 
thereof, are hereby repealed.” The inconsistency between 
section 182, of the act of 1872, and the act of 1878, is said 
to appear in section 1, supra, of the act of 1873, which de- 
clares that taxes levied by the mayor and council shall be 
a lien on the real estate on which they are imposed, and 
that the city council shall have power to cause real estate 
to be sold for such taxes, and to provide for the redemption 
thereof in a manner not inconsistent with the laws of the 
State. 

It will be observed that said section only declares that 
the taxes shall be alien on the real estate till paid. It does 
not declare that such lien shall vest only in the city or in 
the city at all, and there is no such inconsistency between 
the said provision and that made in the act of 1872, which 
declares “that real property shall in all cases be liable for 
all taxes due any city or incorporated town or school dis- 
trict, and a lien is hereby created in favor of the State of 
Missouri for all such taxes, the same as for State and 
county taxes, which lien shall be enforced as in this act is 
provided,” as works a repeal of the last mentioned act. 
The act of 1873 declares simply that the taxes shall be a 
lien, and the act of 1872 declares that the lien for such 
taxes shall vest in the State. The restriction thrown around 
the power given the council in eection 4, supra, of the act 
of 1878, to provide for the sale of real estate for taxes and 
the redemption thereof, when read in connection with sec- 
tion 182, svpra, virtually abrogates and nullifies the power, 
for it is expressly provided there that such power can only 
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be exercised in a manner not inconsistent with the laws of 
the State. 

We have been cited to the case of the City of Kansas 
v. Payne, 71 Mo. 159, as sustaining the position of counsel 
that the act of 1873 repealed the act of 1872, and that 
taxes due the city of Hannibal are not embraced in the act 
of either 1877 or 1879, because the title of said acts are 
not broad enough to cover such taxes. That case is essen- 
tially different from the one before us in this, that it was 
expressly provided in the charter of the City of Kansas 
that the lien on real property heretofore created in favor 
of the State of Missouri for all such taxes and special as- 
sessments * * are hereby transferred and assigned 
to the City of Kansas. Not only was the lien of the State 
divested but a lien was expressly given to the city, and the 
collector of Jackson county was prohibited expressly from 
collecting any city taxes, and the city authorized to collect 
the same through its own officers, according to a mode 
prescribed. No such provisions as these are found in the 
charter of the city of Hannibal divesting the State of its 
lien and investing it in the city. 

While it was held in that case that the act of 1879 did 
not apply because of the said provisions of its charter to 
° taxes. crryanp the City of Kansas, it was held that it did 
ot ATE: Constit, apply to all city and town taxes on real es- 
oe. tate, for which said cities and towns had no 
lien nor any remedy to enforce the payment of delinquent 
taxes; that taxes of that description were germane to the 
title of the act; and “ that delinquent taxes due cities and 
towns, for which a lien was created and reserved to the 
State, and which were, after they became delinquent, col- 
lectible only by the State, were State taxes.”” This view 
of the subject, taken in that case, answers the objections 
made by counsel, that as the title of the act of 1879 re- 
ferred only to State taxes, the provisions of said act, in 
relation to the collection of city and town taxes, were vio- 
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lative of section 28, article 4 of the constitution. Judg- 
ment affirmed, in which all concur. 
Motion for rehearing overruled. 


Fox, Appellant, v. HA. 


Quit-claim Deed: rEcorDING oF DEEDs. As against an unrecorded 
deed, a subsequent quit-claim deed from the same grantor will pass 
the title, provided the grantee takes for value and without notice of 
the former deed. 


Appeal from Buchanan Circuit Court.—Hoy. Jos. P. Gruss, 
Judge. 


AFFIRMED. 
Wm. Heren for appellant. 
Vinton Pike for respondent. 


Hoven, J.—The chief question in this case is, whether 
one who takes a quit-claim deed without notice of a prior 
unrecorded conveyance from the same grantor, acquires a 
good title. This precise question has never been passed 
upon by this court. The provisions of our statute requiring 
conveyances to be recorded, and declaring the effect of un- 
recorded deeds are as follows : 

Section 691. “ Every instrument in writing that con- 
veys any real estate, or whereby any real estate may be 
affected, in law or equity, proved or acknowledged, and 
certified in the manner hereinbefore prescribed, shall be 
recorded in the office of the recorder of the county in 
which such real estate is situated.” 

Section 693. “No such instrument in writing shall 
be valid, except between the parties thereto, and such as 
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have actual notice thereof, until the same be deposited with 
the recorder for record.” 

It has been held in several cases that where one takes 
a title to land, by quit-claim, which, in the hands of the 
grantor, ia subject to equities to which the recording act 
does not apply, the grantee by quit-claim will take the land 
subject to such equities. Stoffel v. Schroeder, 62 Mo. 147; 
Stivers v. Horne, 62 Mo. 473; Mann v. Best, 62 Mo. 491; 
vide also Oliver v. Piatt, 3 How. (U. 8.) 383; May v. Le 
Claire, 11 Wall. 232; Springer v. Bartle, 46 Iowa 688. And 
in Ridgeway v. Holliday, 59 Mo. 444, a quit-claim deed from 
one whose title had been transferred by adverse possession, 
was held to pass no right as against the adverse occupant 
to whom such title had been so transferred, for the reason 
that such title by possession was not subject to the record- 
ing acts, and could not be recorded, and the grantee in the 
quit-claim deed took only what the grantor could lawfully 
convey. It has been repeatedly decided by this court that 
a grantee in a sheriff’s deed, made in pursuance of a sale 
under execution, is a purchaser within the meaning of the 
recording act, and it is equally well settled that by virtue 
of such conveyance he takes only such interest as the judg- 
ment debtor had. Draper v. Bryson, 26 Mo. 108; Dickson 
v. Desire’s Admr., 23 Mo. 166; Mann v. Best, 62 Mo. 491. 
In other words, a grantee in a sheriff’s deed acquires pre- 
cisely the same rights which he would have acquired by a 
quit-claim deed from the judgment debtor, except in cases 
where the judgment debtor has made fraudulent convey- 
ances before judgment, in which cases the purchaser at ex- 
ecution sale acquires the additional right to set such con- 
veyance aside. Numerous decisions lay down the rule that 
a bona fide purchaser of property who has failed to record 
his deed until after a judgment has been recovered against 
his vendor, but who records it prior to sale under the judg- 
ment, can hold it against the person purchasing under the 
judgment. Davis v. Ownsby,14 Mo. 170; Valentine v. Hav- 
ener, 20 Mo. 138; Stillwell v. McDonald, 39 Mo. 282; Potter 
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v. McDowell, 43 Mo. 93; Reed v. Ownby, 44 Mo. 204; Black 
v. Long, 60 Mo. 181. 

These cases all proceed upon the theory that unless 
the conveyance of the judgment debtor be recorded before 
the sale under execution, the purchaser at such sale, if he 
have no actual notice of such conveyance, will acquire the 
title. We are of opinion that the principle established by 
the cases cited is applicable to the case at bar, and that a 
grantee for value in a quit-claim deed, with the exception 
above noted, acquires the same rights against an unre- 
corded deed, of which he has no actual notice, as a pur- 
chaser at execution sale. In the case of Chapman v. Sims, 
53 Miss. 154, this question is ably and learnedly discussed, 
and the same conclusion reached which is announced in 
this opinion. Similar rulings have been made in the states 
of Illinois and Iowa. 4 Scammon 117; 35 Iowa 353. 

In the present case, however, it does not appear that 
tae plaintiff, who claims under the quit-claim deed from 
Hopkins, the common source of title, ever paid or became 
absolutely bound to pay anything for said deed. Hopkins 
was indebted to him, and he agreed as a consideration for 
the deed, to credit Hopkins on his indebtedness with the 
stipulated value of the land, when he got possession of the 
land. The plaintiff himself testified that he paid nothing 
when he took the deed, had paid nothing since, that he 
had never had possession of the land, and had never given 
Hopkins any credit on his indebtedness on account of the 
land. Now the plaintiff is not entitled to the protection 
of the recording act unless he has parted with something 
of value. This protection is only attorded to an innocent 
purchaser for value. Davis v. Ownsby, 14 Mo. 170, 176; 
MeCamant v. Patterson, 39 Mo. 110; Aubuchon v. Bender, 44 
Mo. 564. The judgment of the circuit court, which was 
for the defendant, must, therefore, be affirmed. The other 
judges concur. 
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1. Parent and Child: sepvcrion: pamMaGes. In an action by a 
father for the seduction of his minor daughter, his mental anxiety 
and suffering, caused by the loss of her virtue, the corrupting in- 
fluence upon the morals of his other children, and the disgrace of 
the family, properly enter into the estimate of the damages recov- 
erable by him. 





2. : EVIDENCE. In an action for seduction, the 
girl’s unchaste oundeat after the seduction is not admissible in evi- 
dence, in mitigation of damages. 

3. ———: ———: ——-—: verpict. Damages in an action for seduc- 


tion are allowed for the purpose of setting an example, and of pun- 
ishing the wrong-doer, as well as for compensation ; the amount is 
peculiarly within the province of the jury, and their verdict will 
not be set aside as excessive, unless a flagrant abuse of their powers 
is shown. 


4. Practice: misconpuct oF THE JuRY. The refusal of the trial court 
to grant a new trial, on the ground of alleged misconduct of the 
jury, where there are affidavits pro and con, is no ground for a re- 
versal of the judgment, unless it appears that there was an abuse 
of judicial discretion in the trial court. 


Appeal from Ray Circuit Court.—Hon. Gro. W. Duny, 
Judge. 


AFFIRMED. 


The evidence, on behalf of plaintiff, was that his 
daughter, at the time of the alleged seduction, was abont 
seventeen years of age; that she had always lived with 
him, except during part of the summer of 1873, when she 
was hired out by her mother at $2 per week; that she re- 
turned home in August, 1873, and there performed domes- 
tic duties; that she was the oldest of nine children; that 
her mother was living; that defendant waited upon his 
daughter in the spring of 1873, until the month of May, 
when he left the neighborhood, and went to his father’s 
house in another county; that he returned in September 
following and resumed his visits to plaintiff’s daughter, 
calling on her once a week, and occasionally taking her 
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into society; that her child was born early in the next 
May; that upon defendant’s visits to his daughter, they 
would sometimes sit up together in the kitchen as much 
as two hours at atime; that plaintiff spoke to his daughter 
of the impropriety of keeping company with defendant in 
the kitchen and told her she was too young, to which she 
replied there was nothing wrong going on between them ; 
that plaintiff had no physician with his daughter when 
confined, furnished her no clothing during her illness, and 
that his actual loss for her services and expenses during her 
illness was $40. The testimony of the daughter was that 
defendant was the father of her child; that he seduced 
her in her father’s kitchen on the night of September 7th, 
1873: that at the same place and during the same month 
they had sexual connection several times; that defendant, 
previously, on the 22nd day of August, 1873, had promised 
to marry her. Evidence was given of her good character. 

Defendant testified that he first met plaintiff’s daughter 
in the spring of 1873, at a party; that she invited him to 
call upon her at her home; that during the spring he called 
upon her several times; that from her manner and de- 
meanor he became satisfied that she was a girl of loose 
virtue ; that the second or third time he called, he had con- 
nection with her, without her making any resistance what- 
ever, and frequently afterward until he left the neighbor- 
hood in May of that year; that she never at any time 
refused; that she admitted to him that she was having 
connection with another man, and he then ceased to have 
connection with her; that from the last of May until the 
last of September or first of October, he did not visit her; 
that he saw her once or twice afterward during the fall, but 
that he never had connection with her after the month of 
May. Evidence was introduced tending to prove that she 
had connection with other parties in the summer of 1873. 
The daughter, in rebuttal, denied the substantial facts tes- 
tified to by defendant’s witnesses, whose character was 
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impeached by witnesses for plaintiff, and sustained by wit- 
nesses for defendant. 

The court gave two instructions for plaintiff—the sec- 
ond of which is given in the opinion—tbe first is as fol- 
lows: If the jury find from the evidence that defendant, 
under the promise of marriage or otherwise, seduced 
plaintiff’s daughter, in the year 1873, and she became preg- 
nant with child by him, and was delivered of a child, the 
fruit of said carnal knowledge with defendant; that she 
was at the time of said seduction, and a long time before, 
and ever since has continued to live with her said father, 
and that she, during said time, rendered service for him, 
and that by reason of said seduction, pregnancy and 
confinement, plaintiff was for a time deprived of his said 
daughter’s services and incurred expense by reason thereof, 
then the verdict should be for plaintiff. 

Instructions numbered one, three and four were given 
for defendant; those numbered two and five were refused ; 
instruction numbered five is giyen in the opinion; the 
others are as follows: (1) Unless the jury believe from 
the evidence that defendant is the father of the child born 
in May, 1874, they will find for the defendant. (2) The 
fact that the defendant had criminal communication with 
plaintiff’s daughter in the year 1873, does not of itself en- 
title plaintiff to recover in this case. And unless the jury 
are satisfied from all the facts and circumstances detailed in 
evidence that the defendant is the father of the child, they 
will find for defendant. (3) It devolves upon the plaintift 
to make out his case by a preponderance of evidence, and 
unless the jury believe that the evidence preponderates in 
favor of plaintiff they will find for defendant. (4) The 
jury are the judges of the credibility of the witnesses, and 
of the weight of evidence, and they will give such credit 
to each witness as they may consider such witness entitled 
to, ana return their verdict for plaintiff or defendant ac- 
cording to the weight of the evidence. 
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Charles A. Winslow for appellant. 


In au action of this kind, the father cannot recover 
for injuries to the reputation of his family growing out of 
the seduction of his daughter. 2 Sedg. on Dam., (7 Ed.) 
516; Kepler v. Hyer, 48 Ind. 499. The defendant was en- 
titled to an instruction giving him the benefit of the ab- 
sence of any promise of marriage, if the jury believed his 
testimony, also to the fact, of which there was evidence, 
that the girl had been guilty of sexual intercourse with 
other men, in mitigation of damages. Wood’s Mayne on 
Dam., 662, § 686; Moak’s Underhill on Torts, 348. $1,700 
was awarded in the nature of smart money, nominally for 
injured feelings in a case where, according to plaintiff’s 
showing, the woman would have a right of action for 
breach of promise. The verdict was the probable result of 
prejudice. 


Joseph FE. Black and James M. Davis for respondent. 


1. The court below having an opportunity to observe 
the conduct and actions of jurors during the progress of 
the trial, was fully qualified to pass upon the weight of the 
affidavits filed in the motion for a new trial, and, except 
for the strongest reasons, and in a most flagrant case, will 
not disturb the action of the court in overruling the mo- 
tion for a new trial. State v. Floyd, 15 Mo. 349; Hilliard 
New Trials, (2 Ed.) p. 200, § 4; Ib., p. 208, § 11; Stewart 
v. Small, 5 Mo. 525; Price v. Evans, 49 Mo. 396; State v. 
Upton, 20 Mo. 399; State v. West, 69 Mo. 401 

2. There being evidence offered in the case to sustain 
all the issues involved, and the jury being the judges of 
the weight of the evidence, no question can arise upon the 
sufficiency of the evidence, the verdict evidencing neither 
gross partiality or fraud upon part of the jury. Garneau 
v. Herthel, 15 Mo. 191. 

3. The instructions asked by plaintiff, and given by 
21—74 
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the court, declare the law properly. Greenleaf on Ev., 
(10 Ed.) vol. 2, p. 509, § 579; Reeve’s Domestic Relations, 
(3 Ed.) 425. 

4. The second instruction asked by defendant was 
properly refused by the court, as it is but a repetition of 
the first instruction asked by defendant, and given by the 
court, in another form; and attention is called particularly 
to one fact, whereas the minds of the jury should be left 
free to consider all the facts in the case, and their minds 
should not be inclined by an instruction, to place too great 
stress upon any particular fact. Bay v. Sullivan, 30 Mo. 
191; Gonsolis v. Gearhart, 31 Mo. 585; State v. King, 44 
Mo. 238; Chouquette r. Barada, 28 Mo. 491. 

5. The fitth instruction asked by the defendant was 
properly rejected by the court, because it is not simple but 
compound. The latter clause stating a correct principle, 
but blended with other propositions not stating correct 
principles, leaving it to the jury to discriminate, instead 
of the court, and is caleulated to mislead and confuse their 
minds. The instruction assumes that defendant was the 
father of the child, that defendant seduced the girl, that 
he seduced her without promise of marriage, and that she, 
before or about the time, and after seduction, was having 
carnal intercourse with other men, and asks the jury to 
take these assumed facts into consideration in mitigation 
of damages. Otto v. Bent, 48 Mo. 23; Crole v. Thomas, 17 
Mo. 329; Wood v. Steamboat Fleetwood 19 Mo. 529. 


Suerwoop, C. J.—Plaintitf sued defendant for sedue 
ing his daughter, and recovered a judgment for $1,750. 


I. 


The evidence being sufficient to support the verdict, 
we will examine the correctness of the action of the circuit 
court in giving and in refusing instructions. The second 
instruction given for plaintiff is as follows: 2. “The 
jury in computing the damages suffered by plaintift, will 
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take into consideration, not only the loss of the services of 
Kate Morgan by plaintiff, and the expense incurred by him 
by reason of her seduction, pregnancy and confinement, 
but will also take into consideration the anxiety and suf- 
fering of mind of plaintiff caused by the loss of the virtue 
of his daughter, the corrupting influence upon the morals 
of his other children, and the disgrace of his family, and 
will render their verdict accordingly.” It is insisted that 
there was error in giving this instruction. 

An action for seduction has always been regarded an 
anomalous one; one sui generis, the damages in which “are 
given not only for the loss of service, but also for all that 
the plaintiff can feel from the nature of the injury. There- 
fore, if the plaintiff is the parent of the seduced, the jury 
may consider his loss of the comfort as well as the services 
of the daughter, in whose virtue he can feel no consola- 
tion, his anxiety, as the parent of other children, whose 
morals may be corrupted by her example.” 2 Greenleaf 
Ev., § 679. In such action, injury to the plaintiff’s feel- 
ings is to be taken into the account in computing damages ; 
though not specifically alleged in the declaration, such 
dumages being considered naturally consequent on the 
principal injury. Phillips v. Hoyle, 4 Gray 568. And the 
jury may also award the parent compensation for the dis- 
grace and dishonor east upon him and his family. Clark 
v. Hitech, 2 Wend. 461; Grable v. Margrave, 8 Scam. 372; 
Felkner v. Scarlett, 29 Ind. 154; Wilhoit v. Hancock, 5 Bush 
567; Field on Dam., § 698; Rollins v. Chalmers, 51 Vt. 
592; Badgley v. Decker, 44 Barb. 577, 589. It will be seen 
from the foregoing authorities that there was no impro- 
priety in giving the above instruction, and if it be granted, 
us it must, that a parent is entitled to recover damages for 
all that he “ can feel from the nature of the injury,” such 
recovery may well embrace the anguish of mind resulting 
from the ignominy inflicted on himself and family. 
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II. 


Defendant’s fifth instruction was this: 5. “If the 
jury believe from the evidence that the defendant is the 
tather of the child in question, and also further find from 
the evidence that the said Kate Morgan was seduced by de- 
fendant without any promise of marriage on the part of 
defendant, or further believe that said Kate, at or about 
or before the time of her seduction by defendant, had 
criminal communication with any other man or men, such 
facts may be taken into consideration in mitigation or re- 
duction of damages.” There was no error in refusing it. 
It may be conceded that had the girl maintained criminal 
relations with other men prior to her seduction, this fact 
should have gone to the jury in mitigation of damages. 
But the trouble with this instruction is, that it makes no 
distinction between unchaste acts of the girl whether oc- 
curring previously or subsequently to her seduction by de 
fendant. Now, we have held that, in acticns of this nature, 
proof of the girl’s unchaste conduct after seduction, should 
not go to the jury; that it did not even tend to mitigate 
the damages. JMcKern v. Calvert, 59 Mo. 243. If then 
evidence as to subsequent criminal intimacies with other 
men should be excluded altogether from the jury, certainly 
an instruction should be refused which leaves it doubtful 
whether the jury should regard such evidence in mitiga- 
tion of damages. Had the instruction been limited to the 
period prior to the girl’s seduction by defendant, then it 
would have been proper to have instructed the jury as to 
mitigation. 


ITI. 


We come now to the damages awarded by the jury. 
Defendant claims they are excessive. In Tullidge v. Wade, 
3 Wils. 18, Wilmot, C. J.,remarks: “Actions of this sort 
are brought for example’s sake, and although plaintiff’s 
loss in this case may not really amount to the value of 





OCTOBER TERM, 1881 325 


Morgan v. Ross 


twenty shillings, yet the jury have done right in giving 
liberal damages.” In vindictive actions, and so this action 
is now regarded, damages are given for the two-fold pur- 
pose of setting an example and of punishing the wrong- 
doer. It is believed that no case can be found in the books 
where the verdict in an action such as this, has been set 
aside upon the sole ground of awarding excessive damages 
Peculiar considerations exempt a verdict in an action of 
this nature from the interference of the court, when such 
interference is sought to be bottomed alone on the excess 
of the recovery. The amount of the damages in such cases 
is considered a question peculiarly within the province of 
the jury, and as one which cannot from the very nature 
of things be estimated or computed upon any mere com- 
pensative or pecuniary basis; Taylor v. Shelket, 66 Ind. 297, 
and courts certainly would not interfere with a verdict in 
this, orin kindred cases, where there is no scale whereby 
the damages can be graduated with certainty, unless proof 
be introduced showing flagrant abuse of those powers 
which the law had confided to the intelligence and good 
sense of the jury. Sargent r. ———, 5 Cow. 106; Steven- 
son v. Belknap, 6 Iowa 97; Gray v. Bean, 27 Iowa 221; 
Field on Dam., $$ 702, $81, and cases cited. 


IV. 


The remaining point to be considered is the alleged 
misconduct of the jury. There were affidavits on this 
subject pro and con. The lower court had better opportu- 
nities than we of coming to a correct conclusion in this 
regard, and being unable to see that there has been any 
abuse of judicial discretion requiring our interference, we 
refuse to interfere, and aftirm the judgment. All concur. 
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Conveyance from Parent to Child: EVIDENCE REQUIRED TOSEf ASIDE. 
Ina suit to set aside a deed from a father to his son, it appeared 
that the father was about seventy years of age when he executed 
the deed, and shortly before executing it had been stricken witha 
paralysis, which greatly impaired his powers both of body and 
mind, but it did not appear that he was incapable of contracting, or 
was unable to comprehend the nature of the business, or that 
there was any relation of trust or confidence other than that of 
parent and child, or that the son practiced any fraud, or exercised 
any undue influence, or took any advantage of his father’s weak 
state of mind. Held, that the trial court properly refused to set the 
deed aside. 

Cases relating to conveyances from child to parent, ete., distin- 
guished. 


Appeal from Carroll Cireuit Court——Hlon. E. J. Broappvs, 
Judge. 


AFFIRMED. 
Charles A. Winslow and J. L. Mirick for appellants. 


In the case at bar, we have the concurring elements 
of old age, physical and mental weakness and want of con- 
sideration, without any apparent reasons for the transac- 
tion, in connection with something stronger than mere 
suspicion that actual fraud and undue influence existed. 
All the cases agree that such a bargain cannot stand. Free- 
land v. Eldridge, 19 Mo. 325; Cadwallader v. West, 48 Mo. 
483; Perkins v. Scott, 23 Iowa 237; Seeley v. Price, 14 Mich. 
541; Ellis v. Mathews, 19 Texas 390; Allore v. Jewell, 94 
U. 8. 506; Tracy v. Sackett, 1 Ohio St. 54; Walker v. Me- 
Coy, 3 Head (Tenn.) 103. Equity will not permit a party 
to take a conveyance for consideration, and thereafter set 
up the same conveyance as a gift. Cadwallader v. West, 48 
Mo. 483; Clarkson v. Hanway, 2 P. Wms. 203; Kerr on 
Fraud and Mistake, p. 191. Whether viewed as contracts 
or gifts, the confidential relations existing between the 
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parties would render the deeds invalid independent of the 
other objections urged against them. “The natural rela- 
tion of the parties was reversed in this instance by the 
influence of time. The parent had become a child, and 
the child was guardian to the parent.” Highberger v. Stiff- 
ler, 21 Md. 353; YVosti v. Laughran, 49 Mo. 594; McCor- 
mick v. Balin, 5 Blackf. 523; Beauland v. Bradley, 2 Smale 
& G. 339; Sanjley v. Jackson, 16 Texas 584; Jillican v. 
Millican, 24 Texas 426; Bundy v. McKnight, 48 Ind. 502; 
Garvin v. Williams, 44 Mo. 465; 50 Mo. 206; Harvey v. Sul- 
lens, 46 Mo. 147; 48 Mo. 483; Street v. Goss, 62 Mo. 226: 
Rankin v. Patton, 65 Mo. 3878; Bradshaw v. Yates, 67 Mo. 
2.1; Ford v. Hennessy, 70 Mo. 580; MeClure v. Lewis, 72 
Mo. 314; Miller v. Simonds, 72 Mo. 669. The only reasons 
offered to relieve this case from the effect of the confiden- 
tial relations on the one hand, and the mental weakness 
and want of consideration on the other—each raising sim- 
ilar presumptions and calling for like explanations—are 
that Mr. Hensley possessed a limited amount of intelli- 
gence, and expressed satisfaction with what he had done. 
This falls far short of meeting the necessities of the case. 
The relation in one case, and the facts in the other, raise a 
presumption of undue influence and fraud, which puts 
upon the representatives of Joseph Hensley the burden of 
showing the exercise of the highest degree of good faith 
on his part, and that the transaction is in every particular 
worthy of receiving the sanction of a court of equity, and 
this, too, in the clearest and most satisfactory manner. 72 
Mo. 314; 72 Mo. 669; 46 Mo. 147; 62 Mo. 226. 


Hale § Eads and M. C. Shewalter tor respondent. 


Proof of old age and paralysis is not of itself sufli- 
cient to establish incapacity ; there must be further proof 
that unsoundness of mind was the actual result. Did the 
paralysis extend to his mind? Did the capacity remain to 
see things in their true relation—to transact business like 

















SUPREME COURT OF MISSOURI, 
McKinney v. Hensley. 


that in question? Weakness of understanding, or intel- 
lectual capacity below the average of mankind, if there be 
no fraud, or no undue advantage be taken, is not of itself 
adequate ground to set aside a transaction. Kerr on Fraud, 
p. 146; Young v. Stevens, 48 N. H. 133; s.c.,2 Am. Rep. 
202; Van Alst v. Hunter, 5 Johns. Ch. 148; Doggett v. Lane, 
12 Mo. 219; Van Pelt v. Van Pelt, 30 Barb. 134; Ex parte 
Holyland, 11 Ves. 11; Jackson v. King, 4 Cow. 217; Den- 
nett v. Dennett, 44 N. H. 538. 


Norton, J.—This suit was instituted in the circuit court 
of Carroll county by the heirs of James Hensley, deceased, 
to set aside two deeds made by their ancestor to his son 
Foster Hensley, conveying to him certain land in said 
county. One of the deeds was dated 21st of September, 
1874, and acknowledged the 24th of the same month ; the 
other was dated the 22nd of December, 1875, and acknowl- 
edged the same day. The first was a deed of general war- 
ranty executed by said Hensley alone, the second was a 
quit-claim executed by said Hensley and also by his wife. 
Both of them conveyed the same land. The grounds alleged 
in the bill for vacating and setting aside these deeds are sub-’ 
stantially that said James Hensley was at the time of their 
execution of unsound mind and wholly incompetent and 
unfit to manage his affairs; and that said deeds were ob- 
tained by fraud, misrepresentation, constraint and undue 
influence. These allegations of the petition were denied 
in the answer, and upon the trial of the cause, the court 
found the issues for defendant and entered judgment ac- 
cordingly, and it is this finding and judgment we are asked 
to review on plaintiff’s appeal therefrom. 

While the evidence in the record shows that James 
IIlensley, the grantor in these deeds, was about seventy 
years of age, and in the month of August, 1874, was 
stricken with paralysis which greatly impaired both his 
powers of mind and body, it falls short of showing that 
he was incapable of contracting or that he did not under- 
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stand and comprehend the nature of the business he was 
transacting. All the witnesses who spoke on that subject 
testified that prior to his attack of paralysis “his mind 
was good,” that “he was a firm man,” “with good busi- 
ness habits.” Four of the plaintiffs testified in the case, 
all of whom concurred in the statement that after said at- 
tack said Hensley was not capable of transacting business. 

Four other witnesses were examined on the part of 
plaintitis; one of whom, John Calvert, testified that after 
said attack said Hensley appeared to be entirely helpless; 
his tongue was so paralyzed that he could not understand 
him; his wife interpreted for him; could not state the 
condition of his mind in August and September, 1874, be- 
cause I could not understand him. THis answers to my 
questions as uttered to me by his wife, were intelligent. 
When I first saw him in 1874, could tell nothing about his 
mental condition; after I could understand him, I never 
regarded him as insane; I only mean that his mind was 
weak ° * I never regarded his mind as unsound 
or insane. 

Charles Kuhn, another of plaintitts’ witnesses, testitied 
as follows: Have known Hensley since 1864. He was a 
fair business man before sickness; saw him first after his 
sickness in fall or winter of 1874; very difficult to under- 
stand him at that time. He had frequent crying spells 
when talking to me. I saw him five or six times during 
sickness; could not see any change in his mental condi- 
tion. He would always cry when talking of his family. 
tie would sometimes say he was dissatistied with a part of 
his family, and say they had mistreated him, and then he 
would complain of others; sometimes complain of one 
and then another. I talked with him about our business. 
He talked intelligibly, and I thought he was hard on 
me; only cried when he talked of his family. I had two 
suits against him. He settled them with me through an 
agent, Mr. Darr. He talked intelligently about our busi- 
ness. I thought le was lard on me in the settlement. 
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Never saw any difference in his mental condition from the 
first time I saw him (after his sickness) until the last. I 
did not see anything in the settlement that indicated weak- 
ness of mind. 

K. Rogers testified as follows: Have known Hensley 
since 1864; lived on his land a part of the time; since 
then have lived in DeWitt; knew Hensley well all the time 
before sickness ; his mind was good; regarded him as a firm 
man; did not see him until the election in November, 1874, 
after his sickness; talked with him on that day in Han- 
mer’s drug-store some three-quarters of an hour. He was 
very weak in body and mind. He had been hauled in to 
vote, and had to be helped out of the conveyance; his con- 
versation was very indistinct, and one had to be very par- 
ticular to understand him. I considered his conversation 
very broken; when he talked about things in the past it 
was connected, when of recent events it was broken. 
Don’t think any one was present when I conversed with 
him. Ithink his talk was to some extent unintelligible. 
He spoke of being an old fool for coming out to the elec- 
tion; and said some persons were stealing his timber; 
others would pay for more than they got, and some would — 
not pay anything at all. 

Mr. Williams, another witness for plaintiffs, testified 
that he had known Hensley for twenty-one years. Did 
not see him for a year after his sickness; his speech then 
was bad; had to have an interpreter. Ile could scarcely 
get about. I don’t think his mind was in a condition to 
attend to business. I would not have bought land of him. 
On cross-examination witness stated that he saw Hensley 
at the election and attending to a lawsuit. Hensley said 
he desired to be excluded from the church, his wife having 
been turned out; saw no evidence of insanity ; his conver- 
sation about the church matter was sensible. 

On the other hand defendant introduced ten or eleven 
witnesses, among whom was Dr. Logan, who had been 
Hensley’s family physician for thirty years, and attended 
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him when stricken with paralysis in August, 1874. He 
testified that he could not at first understand what Hens- 
ley said; he made his wants known by signs; in four or 
five weeks his physical condition was improved so he could 
get about. He believed his mind was right; in the incip- 
iency of the attack it was weak, but began to improve. 
Ile thought his mental condition was good; had frequent 
conversations with him on business. He said he under- 
stood his business better than any other man could be made 
to understand it. Dr. Craig, another physician, testified 
that he saw Ifensley in the fall of 1874, at DeWitt, and 
that his mind was all right; saw him in May, 1876; his 
general health had improved; went to his house to bleed 
him; could not see that his mind had been affected with 
disease. 

Right other witnesses were introduced on the part of 
defendant, all of whom testified that while, after the attack 
of paralysis, Hensley was weaker in body and mind than 
before, he was, nevertheless, capable of transacting busi- 
ness. Among the witnesses introduced was the assessor 
of the county, who testified that he saw him two months 
after he was paralyzed, and that he gave in his list of prop- 
erty with as much intelligence as usual; gave the numbers 
of his land without referring to his deeds; said that one 
half acre had been taken from the tract given to Foster; 
saw him next when he bought some boards of him, which 
he sold at the usual price; thought his mind was sound up 
to the time of his death; that he could not understand 
him without the help of his wife, who interpreted for him. 
Another witness testified that he was at Hensley’s hcuse 
in August, 1875. There was considerable conversation 
about a suit; that he seemed to understand all about the 
suit, and knew exactly what he was talking about; that he 
afterward sent for witness to do some surveying for him in 
the fall; gave instructions about the matter, and told me 
that at acertain place there were two surveys. He told 
me more about the land than most men could do; exam- 
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ined his deeds to see if he was correct; found he was well 
posted and correct in his statements. His body was weak 
and he seemed to be somewhat childish. Another witness 
testified that he wrote a will for said Hensley in February, 
1875; that he talked rationally and sensibly. In giving 
his directions about writing the will, he talked freely about 
what he had done for his children; gave the numbers of 
his land; told me what to write and did it intelligently. 
The evidence of the other witnesses introduced by defend- 
ant is to the same efiect as the above, and we think the 
evidence clearly preponderates on defendant’s side of the 
issue as to whether said Hensley, at the time of the execu- 
tion of the deeds sought to be vacated, had legal capacity 
to contract, and fully justified the trial court in finding the 
issue for the defendant. 

There was no evidence tending to show any relation 
of trust or confidence between said Hensley and defendant, 
except that which exists between parent and child, and 
such relation is not sufficient to justify a deed or convey- 
ance from father to son being vacated and set aside without 
showing the exercise of some undue influence or the ex- 
istence of fraud, or that some advantage had been taken 
by the son of the father’s weak condition of mind. The 
cases of Garvin's Adm’r v. Williams, 44 Mo. 465; Ford v. 
Hennessy, 70 Mo. 580; Bradshaw v. Yates, 67 Mo. 221, and 
that class of cases to which we have been cited by counsel, 
are only applicable to gifts, grants or donations obtained 
by attorney from client, spiritual advisor from advisee, 
trustee from cestui que trust, parent from child, guardian 
from ward, and that class of transactions. They do not 
apply to cases of gifts, grants or donations from parent to 
child. 

It appears from the evidence that the grantor instituted 
suit to amend the deed made by him dated September, 
1874. This suit was compromised and dismissed in Decem- 
ber, 1875, when the second deed was executed, Foster Hens- 
ley paying the costs of the suit, the attorney’s fee and $250 
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at his father’s suggestion tor the dower of his mother. 
We think the evidence wholly fails to show that in the 
procurement of these deeds Foster Hensley practiced fraud 
upon or exercised undue influence over his father. Judg- 
ment affirmed, in which all the judges concur. 


Motion for Reh aring Overruled. 


Tue State v. Wess, Appellant. 


1. Change of Venue. The court which orders a change of venue 
has power to set aside the order at the same term. 


2. Practice, Criminal: waiver. A plea of guilty and sentence 
thereon is a waiver of the defense, otherwise valid, of the existence 
of a former indictment in the same court, for the same offense, 
which has never been quashed. 


Appeal from Lawrence Circuit Court.—Hon. Jos. CRAVENs, 
Judge. 


AFFIRMED. 
Smith & Krauthoff for appellant. 


After the change of venue was granted by the Law- 
rence circuit court to Barton county, that court was di- 
vested of all jurisdiction which immediately attached to 
the circuit court of the latter county. State v. Hopper, 71 
Mo. 425; Henderson v. Henderson, 55 Mo. 534; State v. 
Daniels, 66 Mo. 192; State v. Worrell, 25 Mo. 205; Frazier 
v. Fortenberry, 4 Ark. 162; Campbell v. Thompson, 4 Greene 
(Iowa) 415; Fisk v. Railroad Co., 41 How. Pr. 365; Brown 
v. Gilmor, 8 Md. 322; Calhoun v. State, 4 Humph. 477. 
The order vacating the change of venue is also void, be- 
cause made in the defendant’s absence and without notice 
tohim. Lavghlin v. Fairbanks, 8 Mo. 3867; George v. Mid- 
dough, 62 Mo. 549; Mulvey v. Carpenter, 78 Ill. 580; Keeney 
r. Lyon, 21 Iowa 277; Haley v. Williams, 8 Sm. & M. 487. 
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A defendant cannot be required to plead with another in- 
dictment for the same offense pending against him. State 
v. Smith, 71 Mo. 45; State v. Patterson, 73 Mo. 695. 


D. H. McIntyre, Attorney General, for the State. 


Henry, J.—At the special February term, 1870, of the 
Lawrence circuit court, the defendant was indicted for 
murder in the first degree, and at the May term, 1870, he 
applied for a change of venue, which was granted, and the 
cause ordered to Barton county. At the same term, de- 
fendant having escaped from custody by breaking jail, the 
order changing the venue was set aside. Subsequently, at 
the February term, 1877, of the Lawrence circuit court, 
the defendant was again indicted for the same offense, ar- 
raigned, pleaded to the jurisdiction of the court, and also 
moved to quash the indictment on the ground that a change 
of venue had been awarded, and that the indictment first 
found was still pending. The court found against defend- 
ant on the plea to the jurisdiction, and also overruled his 
motion to quash. Thereupon defendant pleaded guilty of 
murder in the second degree, and was sentenced to impris- 
onment in the penitentiary for life, and from this judgment 
has duly prosecuted his appeal. 

That the court, at the same term at which an order 
granting a change of venue was made, could vacate the 
order, we entertain no doubt; and when it is said that, 
“after a change of venue granted, the case is no longer 
within the jurisdiction of the court awarding the same,” 
it is to be understood that this is so only while the order 
remains in force. The court certainly has the same power 
during the term at which it occurred to correct an error 
made by it in the matter of a change of venue, as with re- 
spect to any other order made in the progress of a cause. 
The only doubt on that branch of this case, arises from the 
fact that the order was vacated in the absence of the ac- 
cused, and without any previous notice to him. We shall 
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not determine the question in that respect, because we 
deem it unnecessary, as there are other controlling ques- 
tions on which we entertain no doubt. 

There would have been serious error in the trial of the 
accused on the second indictment, before the first was 
quashed, if the accused, instead of pleading guilty, had 
insisted upon his motion to quash. In the Sjate v. Patter- 
son, 73 Mo. 695, it was held that notwithstanding a change 
of venue had been awarded from the county in which the 
indictment was found to another county, the defendant 
could be tried upon another indictment for the same offense, 
subsequently preferred by a grand jury of the former 
county, provided the original indictment was first quashed. 
Here the original indictment was not quashed, and, if de- 
fendant had not waived the point by pleading guilty to the 
second indictment, the judgment would have to be reversed. 
State v. Smith, 71 Mo.45. But having intentionally pleaded 
guilty to the indictment in a court which had jurisdiction 
of the cause, it is too late to renew his objection that the 
first indictment was still pending in the Barton circuit 
court. The judgment is affirmed. All concur, except 
Suerwoop, C. J., who dissents. 

Motion for Rehearing Overruled. 


Tue STATE ex ref. Rouston ef al., Trustees, v. CHAPPELL, State 


7 reasurer. 


The State’s Lien on the Hannibal & St. Joseph Railroad: acr 
or 1865 REPEALED BY CONSTITUTION oF 1875. The act of February 
20th, 1865, entitled ‘‘An act to provide for reducing the indebted- 
ness of the State,” (Acts 1865, p. 84,) provided that whenever cer. 
tain trustees to be created by the Hannibal & St. Joseph Railroad 
Company should pay into the State treasury “a sum of money equal 
in amount to all indebtedness due or owing by said company to the 
State and all liabilities incurred by the State by reason of having 

issued her bonds and loaned the same to said company as a loan of 

the credit of the State, together with all interest that has and may, 
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atthe time when stch payment shall be made, have accrued and 
remain unpaid by said company,” then it should be the duty of the 
governor of the State to assign and convey to the trustees the liens 
on the railroad of said company reserved to the State by certain 
prior acts for the security of such loans. These prior acts provided 
for the enforcement of these liens by sale of the road in case of 
default by the company in paying either principal or interest of the 
bonds. Section 50, article 4 of the constitution of 1875,declares that 
“the general assembly shall have no power to release or alienate 
the lien held by the State upon any railroad or in anywise change 
the tenor or meaning or pass any act explanatory thereof; but the 
same shall be enforced in accordance with the original terms upon 
which it was acquired.” The Hannibal & St. Joseph Railroad Com- 
pany did not accept the act of 1865, or appoint trustees or take any 
other action under it until after the adoption of the constitution. 
Held, that if the act meant that the trustees should be entitled to 
acquire the liens upon payment only of the principal of the bonds 
with interest accrued to the date of payment, and without provid- 
ing for interest yet to accrue, (as the trustees claimed it did,) it was 
inconsistent with and repugnant to the last clause of the constitu- 
tional provision quoted, and since it did not of itself create any 
vested right and was not accepted before the constitution took effect, 
it ceased to be operative as soon as that event occurred. 


Mandamus. 
Preremptory Writ DENIED. 
Geo. W. Easley and Elihu Root for relators. 


The act of February 20th, 1865, (Sess. Acts 1865, p. 
84,) when accepted by the company and the bonds issued 
thereunder, and delivered to the trustees and sold by them 
and the proceeds thereof paid into the State treasury, con- 
verted the act into a contract to convey the lien of the 
State to the trustees. Ketchum v. Pacific R. R. Co., 4 Dill. 
79. This character of contract to convey the lien of a 
mortgage has been upheld in a mortgage between individ- 
uals, (Coffing v. Taylor, 16 Ill. 457,) and seems to have been 
the well defined policy of the State in disposing of liens 
on railroads to secure loans thereto. Acts 1868, pp. 95, 
112,114. The “sum of money equal in amount to all in- 
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debtedness due or owing by the said company to the State 
and all liabilities incurred by the State by reason of hav- 
ing issued her bonds and loaned the same to said company 
as a loan of the credit of the State,” designated in the 2nd 
section, is the same sum of money designated as “the $3,- 
000,000” in the 3rd section. Acts 1865, pp. 84, 85, §§ 2, 
3. The amount paid on the 20th of June, 1881, being the 
full amount of the State’s loan and all accrued interest, up 
to that date, there can be no interest due to the State 
thereafter, because she has the money, and like cases of 
partial payments, the same rate of interest must be cast on 
the payment as on the original loan, so that in this case 
interest on the debt and interest on the payment equal and 
cancel each other. Riney v. Hill, 14 Mo. 500; Waterman 
on Set-off, (2 Ed.) § 663; 1 Pothier on Obligations, (3 Am. 
Ed.) 448, 469; Barbour on Set-off, 18; Wallis v. Bastard; 
31 Eng. L. & E.175; Meriwether v. Bird, 9 Ga.594. The 
act of February 20th, 1865, is the only authority the trustees 
had for making the payment of June 20th, 1881. That 
act was the only authority the State officers had to accept 
it. That act requires the payment of a sum equal to all 
indebtedness and liabilities to the State on account of the 
loan. If the payment was not enough to entitle the trustees 
to a conveyance, the State officers should have declined it. 
It was offered under that act to acquire that lien, and the 
State officers were bound to accept as offered, or reject it. 
They could not take the money and prescribe their own 
terms of acceptance. Adams v. Helm, 55 Mo. 469. No 
constitutional question can arise in this case, because the 
act of February 20th, 1865, went into effect before the con- 
stitution or ordinance of 1865. Besides, neither the con- 
stitution or ordinance prohibited the sale of the State’s 
lien. Murdock v. Woodson, 2 Dill 188 ; Woodson v. Murdock, 
22 Wall. 351. 
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D. H. MeIntyrc, Attorney General, for respondent. 


The respondent declines to execute and deliver the 
said certificate upon the ground that the said company has 
not complied with the provisions of said act; that they 
have not paid into the treasury of the State a sum of money 
equal in amount to all indebtedness due or owing by said 
company to the State, and all liabilities incurred by the 
State by reason of having issued her bonds and loaned the 
same to said company as a loan of the credit of the State, 
together with all interest that has and may at the time 
when such payment shall be made, have accrued and re- 
main unpaid. 


Norton, J.—The relators file a petition for mandamus, 
stating: 

1. That the relators are trustees in a mortgage made 
by the Hannibal & St. Joseph Railroad Company on the 
30th day of April, 1881, in pursuance of an act of the gen- 
eral assembly of the State of Missouri, entitled “An act to 
provide for reducing the indebtedness of the State,” ap- 
proved February 20th, 1865 That act is as follows: 

Section 1. The Hannibal & St. Joseph Railroad Com- 
pany is hereby authorized to issue its bonds, signed by the 
president and countersigned by the secretary of the com- 
pany, in sums of $1,000 each, with coupons attached, dear- 
ing interest, payable semi-annually, at the rate of six per 
cent per annum, and having not less than ten years to run, 
and to the amount of $3,000,000, the payment of the same, 
with the accruing interest, to be secured by a mortgage or 
deed of trust conveying to three trustees, to be named 
therein, by and with appropriate forms of expression, and 
for the purpose of securing the payment of said bonds and 
interest, and for no other purpose, on the road of said 
company, with all its franchises, rolling stock and appur- 
tenances, subject, however, to all the liens and liabilities 
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existing in favor of the State by virtue of any law of the 
State at the time said bonds may be issued and delivered. 

Section 2. Whenever the trustees provided for in the 
1st section of this act shall pay into the treasury of the State 
a sum of money equal in amount to all indebtedness due or 
owing by said company to the State, and all liabilities incurred 
Ly the State, by reason of having issued her bonds and loaned 
the same to said company as a loan of the credit of the State, 
toyether with all interest that has, and may at the time when 
such payment shall be made, have accrued and remain unpaid 
by said company, and such fact shall have been certified to 
the governor of the State by the treasurer, who is hereby 
directed to make such certificate, then the governor of the 
State is hereby authorized and required to make over, as- 
sign and convey to the trustees aforesaid all the first liens 
and mortgages now held by the State under the provisions 
of an act of the legislature of the State, approved Feb- 
ruary 22nd, 1851, to secure the payment of a loan of the 
credit of the State to said railroad company in the sum of 
$1,500,000, and also of an act of the legislature, approved 
December 10th, 1855, to secure the payment of a like loan 
ot the credit of the State in the sum of $1,500,000; and 
such conveyance shall, by appropriate expressions, convey 
to said trustees, all and singular, the rights, titles and in- 
terests held by the State under the several acts of the leg- 
islature as aforesaid in and to said railroad, its rolling stock, 
tranchises xnd appurtenances, to hold the same as security 
for the payment of the bonds of the road authorized by 
the 1st section of this act, and the interest thereon, with 
full power to sell and dispose of the same, in case of the 
failure of said company to meet and pay, at maturity, the 
interest or principal of the said bonds, or any of them, 
and to have and exercise all the rights and powers which 
belong to the people of the State of Missouri, and which, 
by the provisions of the acts of the legislature as aforesaid, 
they might have exercised by and through the governor of 
tle State; Provided, that nothing in this act shall be con- 
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strued so as to render the State of Missouri liable in any 
case for the payment of the bonds, or interest thereon, au- 
thorized to be issued by the 1st section of this act. 

Section 3. The treasurer of the State is hereby au- 
thorized and directed to receive of the trustees aforesaid, 
in payment of the $3,000,000 and interest, as provided in the 
2nd section of this act, any of the outstanding bonds of the 
State bearing not less than six per cent interest, or of the 
unpaid coupons thereof at their par value. 

Section 4. The true intent and meaning of this act is 
to place the persons and parties who may hold the bonds 
of the road authorized to be issued by the Ist section of 
this act, through the trustees herein provided, in the same 
legal position which the people of the State of Missouri 
now hold, with full powers to act in the premises as the 
said State, by its governor, might have done; and it shall 
be the duty of such trustees to proceed to advertise and 
sell the road and its appurtenances as aforesaid, and in the 
manner provided for the sale of the same by the governor 
of the State in the acts of the legislature aforesaid, when- 
ever they shall receive a request so to do, in writing, signed 
by persons and parties representing not less than one-third 
of the bonds authorized to be issued by the Ist section of 
this act, and which may be still outstanding, but only in 
case the said railroad company shall have made default in 
the payment of the principal or interest on said bonds 
when the same has become due, and all needed authority 
to do the same shall be maintained, and all needed decrees 
shall be issued by and in any court of competent jurisdic- 
tion in this State, either in law or equity, and such sale so 
made, as herein provided, shall be deemed and held in all 
respects good and valid in law. 

Section 5. The provisions of this act shall not be con- 
strued to modify, release, exonerate, discharge or relieve 
said railroad company from any duty, liability, obligation, 
penalty or forfeiture to which, under former laws, said 
company may be liable to the people of the State of Mis- 
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souri, On any account whatever, except from the payment 
of the several sums of money as in this act provided. 
Section 6. This act to take effect from and after its 


passage Acts 1865, p. 84. 

2. That the respondent on the 20th day of June, 1881, 
was, ever since has been and now is, State treasurer of the 
State of Missouri. 

3. The incorporation of the Ilannibal & St. Joseph 
Railroad Company. 

4. The loan of the credit of the State to the railroad 
company under the act of February 22nd, 1841, (Sess. Acts 
1851, p. 265,) to the amount of $1,500,000; a like loan of 
the credit of the State to the company for a like amount, 
under the act of December 10th, 1855, (Sess. Acts 1855, p. 
472,) and that these loans were declared to be a first lien 
or mortgage on the railway of the company. 

One of the provisions made by the act of December 
10th, 1855, for the payment of the principal and interest 
of bonds issued and loaned by the State, was as follows: 
Section 5. In addition to the provisions already made by 
law for the payment, by said companies, of the interest and 
principal of the bonds of the State hereafter to be issued 
under this or any former law for the benefit of the railroad 
companies in this act mentioned, there shall be paid by the 
companies, respectively, to the treasurer of this State, one 
und a quarter per cent in each year on each thirty- year 
Lond, and two and a half per cent in each year on each 
twenty-year bond so sold or hypothecated, the first year’s 
payment to be made within sixty days after the sale or hy- 
pothecation of such bond, and such other annual payment 
on the Ist day of January in each year thereafter, which 
percentage shal! be invested at not less than seven per cent 
interest, in such securities as are provided for in this act, 
and also from the net profits arising from said roads after 
the same shall be completed and in operation, respectively, 
a sum equal to not less than ten per cent per annum upon 
the net earnings of said roads, which said sums so paid to 
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the treasurer of the State shall constitute a sinking fund 
for the purpose of paying the bonds of the State so issued 
and to he issued as aforesaid, at maturity, to said compa- 
nies respectively. 

This section has been suspended by the following sec- 
tion, (Sess. Acts 1868, p.125:) Section 1. The 5th section 
of an act entitled “An act to secure the completion of 
certain railroads in this State,” certified, under date of De- 
cember 10th, 1855, as having passed over the governor’s 
veto, is hereby suspended as to «ny and all railroads or 
railroad companies which have heretofore promptly met 
and paid all interest due on bonds of the State loaned to 
the same, or bonds in any manner guaranteed or secure: 
thereto or therefor by the State, and which shall hercafter 
pay or cause to be paid promptly, as the same shall become 
due, any and all such indebtedness, both principal and in- 
terest; but upon any failure to promptly pay such indebt- 
edness, or any part thereof, as aforesaid, at any time here- 
after, this suspension shall abate and forever cease, as to 
any, each and all such companies or roads so failing, and 
all and singular the sums and amounts as specified in the 
said section, suspended as aforesaid, shall thereupon at 
once become due and payable, as in said section specified. 

5. That all interest that had accrued upon the bonds 
issued and loaned to said company as aforesaid, has been 
paid by the railroad company up to and including January 
Ist, 1881. 

6. That in pursuance of the act of February 20th, 
1865, the Hannibal & St. Joseph Railroad Company did, 
on the 30th day of April, 1881, issue its bonds to the 
amount of $3,000,000, signed by the president and counter- 
signed by the secretary of the company, in sums of $1,000 
each, with coupons attached, bearing interest payable semi- 
annually at the rate of six per cent per annum, and having 
ten years to run, and delivered the same to Roswell G. 
Rolston, Heman Dowd and Oren Root, Jr., trustees, the 
relators herein, and upon the day last aforesaid, the Han- 








OCTOBER TERM, 1881 843 


The State ex rel. Rolston v. Chappell. 


nibal & St. Joseph Railroad Company did,by the mortgage 
or deed of trust, by and with appropriate forms of expres- 
sion, convey to the said Roswell G. Rolston, Heman Dowd 
and Oren Root, Jr., trustees, the relators herein, the road 
of said company, with all its franchises, rolling stock and 
appurtenances, subject, however, to all the liens and lia- 
bilities existing in favor of the State by virtue of any law 
of the State at the time of the issuance and delivery of 
said bonds to said trustees; that said trustees, the relators 
herein, sold and negotiated said bonds to divers persons 
too numerous to mention herein, and received the funds 
arising and realized therefrom; that with the funds arising 
from the sale and negotiation of said bonds, together with 
the sum of $90,000, the amount of interest from the Ist 
day of January to the Ist day of July, 1881, upon the $3,- 
000,000 loan of the credit of the State of Missouri, which 
was furnished and provided to said trustees, relators herein, 
by the Hannibal & St. Joseph Railroad Company, the said 
trustees, the relators herein, did, on the 20th day of June, 
1881, pay into the treasury of the State the sum of $3,- 
90,000, and upon that day the treasurer of the State did 
receive the same and place the same in the treasury of the 
State. 

7. That the relators thereupon demanded of the re- 
spondent that he certify to the governor of the State of 
Missouri that the relators had paid into the treasury of the 
State “a sum of money equal in amount to all indebted- 
ness due or owing by said company to the State, and all 
liabilities incurred by the State by reason of having issued 
its bonds and loaned the same to said company as a loan 
of the credit of the State, to-wit: The sum of $3,000,000, 
together with all interest that had accrued and remained 
unpaid at the time of the payment by the relators, to-wit: 
The sum of $90,000,” and the respondent then, and ever 
since has refused to execute or deliver to the governor such 
certificate, and will only receipt for and certify that relat- 
ors have paid said money on account of the statutory 
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mortgage the State holds against the I[annibal & St. Joseph 
Railroad. 

8. That without such certificate the relators will be 
unable to obtain the conveyance of the State’s lien on said 
railroad, as provided in said act of February 20th, 1865, 
and that the holders of the bonds issued under said last 
named act are without security for the payment of said 
bonds and interest thereon, and will suffer great pecuniary 
loss, unless relief is afforded in this proceeding, (there be- 
ing no other legal remedy,) and respondent required to 
execute the certificate required by the act of February 20th, 
1865. It is further alleged that the company is not in- 
debted to the State, nor has the State incurred any other 
liability for said company than such as may arise for future 
interest on the bonds issued by the State and loaned to the 
company. 

There is a stipulation filed waiving the issuing of an 
alternate writ, and agreeing that the petition may stand as 
and for such writ. 

Mr. Chappell, the respondent, has interposed a de- 
murrer to this petition, which calls for a construction of 
the act of February 20th, 1865, recited in the petition, and 
under which relators claim that in virtue of their payment 
into the treasury of the State of the sum of $3,090,000 
they are entitled to a certificate from the treasurer certify- 
ing to the governor that the payment thus made is equal 
in amount to all that they were required to pay under said 
act, and that by reason of said payment it is their right to 
have the lien of the State upon the Hannibal & St. Joseph 
Railroad transferred or assigned to them. 

At the threshold of the inquiry we are thus called 
upon to make, we are met with the following provision of 
the constitution of 1875, viz: Section 50, article 4, which 
is as follows: “The general assembly shall have no power 
to release or alienate the lien held by the State upon any 
railroad, or in anywise change the tenor or meaning or pass 
any act explanatory thereof; but the eame shall be enforced 
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in accordance with the original terms upon which it was 
acquired.” 

Section 15, article 11 of the constitution of 1865, pro- 
vided as follows: ‘The general assembly shall have no 
power, for any purpose whatever, to release the lien held 
by the State upon any railroad.” If said section 50 in the 
constitution of 1875 had gone no farther than the provision 
in the constitution of 1865, it might be successfully con- 
tended, under the doctrine laid down by this court in the 
ease of the State ex rel. v. Macon Co. Ct., 41 Mo. 453, that 
it did not have the effect of repealing any law relating to 
the release or alienation of a lien held by the State ona 
railroad, which had been passed anterior to the adoption 
of the constitution of 1875, but that it was intended only 
to prohibit the legislature from passing any law, after the 
constitution was adopted, releasing or alienating the lien 
of the State upon arailroad. It will, however, be observed 
that it goes much farther and has a broader and more ex- 
tensive meaning than section 15, supra, in the constitution 
of 1865. Said section 50, after denying to the general as- 
sembly the power to pass any law releasing or alienating 
the State’s lien on a railroad, or to pass any law changing 
the tenor and effect of such lien, or any law explanatory 
thereof, announces, as the fixed and absolute rule to gov- 
ern in all cases of liens held by the State on a railroad, 
that they shall be enforced in accordance with the original 
terms upon which such liens were acquired. The lien held 
by the State on the Hannibal & St. Joseph Railroad was 
acquired under acts of the general assembly, passed in 1851 
and 1855. In these acts, among other things, it was pro- 
vided that upon any default in the payment of the bonds 
of the State issued to the Hannibal & St. Joseph Railroad 
Company, or any default in the payment of the interest 
thereon, the lien should be enforced by a sale of the road 
to be made by the governor. The constitution declares, in 
language too plain to be misunderstood, that the lien ac- 
quired by the State under these acts shall be enforced 
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according to the terms prescribed therein, while the act of 
1865, according to relators’ construction of it, declares it 
shall not be so enforced. If the act of 1865 means what 
relators contend it does, it is repugnant to and inconsist- 
ent with the constitutional provision above quoted. The acts 
of 1851 and 1855 under which the lien of the State was ac- 
quired provide for a sale of the road by the governor upon 
any default made by the company in payment of interest, 
while the act of 1865 under relators’ construction of it, puts 
it out of the power of the governor to sell upon any default 
in the payment of interest occurring after the Ist day of 
July, 1881. The act of 1865, according to relators’ con- 
struction, provides for an enforcement of a part only of 
the lien of the State, while the acts under which the lien 
was acquired provide for the enforcement of all of said 
lien. The mandate of the constitution is, that the lien 
shall be enforced according to the acts conferring or creat- 
ing it, while the act of 1865 in effect declares it shall not 
be so enforced. 

The act of 1865, if construed as it is in the petition of 
relators, cannot stand with said section 50 of the constitu- 
tion. One or the other must fall. Which is to prevail? 
This question is answered by section 1 of the schedule, ar- 
ticle 15 of the constitution, which is as follows: “That 
all laws in force at the adoption of this constitution not 
inconsistent therewith, shall remain in full force until al- 
tered or repealed by the general assembly, and all rights, 
actions, prosecutions, claims and eontracts of the State, 
counties, individuals or bodies corporate not inconsistent 
therewith, shall continue to be as valid as if this constitu- 
tion had not been adopted. The provisions of all laws 
which are inconsistent with this constitution shall cease 
upon its adoption, except that all laws which are incon- 
sistent with such provisions of this constitution as require 
legislation to enforce them, shall remain in force until the 
Ist day of July 1877, unless sooner amended or repealed.” 
So that it follows, when the constitution of 1875 sprang 
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into life,on the 30th day of November, 1875, the act of 
1865, because of its inconsistency therewith, died and ceased 
to exist. 

In October, 1874, in the case of Woodson v. Murdock, 
22 Wall. 351, the Supreme Court of the United States was 
called upon to construe section 15, article 11, of the con- 
stitution of 1865, which declared that “the general as- 
sembly shall have no power, for any purpose whatever, to 
release the lien held by the State upon any railroad.” The 
main point in judgment in that case was, whether an act 
passed by the geveral assembly in 1868, which provided that 
if the Pacific Railroad Company, whose debt or liability 
to the State amounted to about $9,000,000, secured by a 
lien on its road, should at any time within ninety days after 
the Ist day of April, 1868, pay into the treasury of the 
State the sum of $350,000, in bonds of the State, or in 
money, then, and in that event, the governor should not 
advertise the road for sale; and if the company should, 
within ninety days thereafter pay into the treasury of tlie 
State an additional sum equal to $5,000,000 in all, (either 
in cash or Missouri State bonds,) the governor should, upon 
the production of the receipt of the State treasurer for said 
amounts, execute and deliver to the said Pacitic Railroad 
Company a deed of release for all claim, title and interest 
which the State of Missouri had in and to the railroad, its 
property and appurtenances, and that the Pacific Railroad 
Company should, from and after the delivery of the deed, 
be fully discharged from all claims or debts due the State 
and all liability growing out of the issue of the bonds of 
the State to aid in the construction of their railroad. <A 
majority of the court said that this act was not unconsti- 
tutional, holding that said section 15 of the constitution of 
1865, was not meant, in case of a failure by any railroad 
company, to prevent the State from making a compromise 
with that company of any debt due to it or to become due, 
and on the compromise being effected to release the lien of 
the State. Justice Miller,in an exhaustive dissenting opin- 
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ion, concurred in by Justice Davis, held that tne said act 
was violative of the constitutional prohibition, which, in 
their opinion, meant that both the debt and lien for secur- 
ing the debt should remain inviolate, except by payment. 

The framers of the constitution of 1875, in the full 
light of this decision and in view of the interpretation 
which had been thus put upon section 15, supra, of the 
constitution of 1865, when they came to deal with the ques- 
tion, inserted section 50, supra, which not only prohibited 
the general assembly from passing any law releasing or 
alienating the lien of the State upon any railroad, but also 
prohibited it from passing any law changing the tenor or 
effect of said lien, or any law explanatory thereof. The 
framers of the constitution, not content with thus bridling 
and restraining the general assembly, and denying it the 
power to pass any law changing the status of any lien upon 
a railroad held by the State, proceeded to announce affirm- 
atively, in mandatory language, and lay down an abso- 
lute, unbending rule, that every lien held by the State on 
a railroad should be enforoed according to the original 
terms of the act or acts conferring the lien. It is a matter 
of which we can take judicial cognizance, that at the time 
the constitution of 1875 was framed, all the liens held by 
the State on railroads, except its lien upon the IIannibal & 
St. Joseph Railroad, had been frittered away and extin- 
guished, and said section 50 was doubtless inserted in the 
constitution to prevent the occurrence of any such thing 
in the future. At the time the constitution of 1875 was 
framed, the State held but one lien upon a single railroad, 
and that road was the Ilannibal & St. Joseph Railroad, and 
in the light of this fact the latter clause in said section 50 
might well be read as follows: But the lien held by the 
State upon the Hannibal & St. Joseph Railroad shall be 
enforced according to the original terms prescribed in the 
acts of 1851 and 1855, under which it was acquired. 

This view of the subject is, we think, greatly strength- 
ened by the fact that the prohibitions contained in sections 











OCTOBER TERM, 1881. 





The State ex rel. Rolston v. Chappell 


45 and 46, article 4 of the constitution, forbade the gen- 
eral assembly from giving or lending, or authorizing tlie 
giving or lending of the credit of the State in aid of any 
corporation, or from pledging the credit of the State in 
any manner whatever for the payment of the liabilities 
present or prospective, of any corporation, or from mak- 
ing any grant or authorizing the making of any grant of 
public money to any corporation. It appears that these 
prohibitions effectually cut off the power of the State after 
the adoption of the constitution to acquire a lien upon any 
railroad, because under them the State could do nothing to 
create between it and railroad companies the relation of 
debtor and creditor. It therefore follows from the fact that 
the Hannibal & St. Joseph Railroad at the time the consti- 
tution was framed, was the only railroad in the State upon 
which the State held a lien, and from the fact that after 
the adoption of the constitution, because of said prohibi- 
tion, the State could acquire no other lien, that the Hanni- 
bal & St. Joseph Railroad was the only road to which the 
latter clause of said section 50 could apply. 

Inasmuch as there was no acceptance (so far as the 
petition of relators shows) of the act of 1865 by the Ilan- 
nibal & St. Joseph Railroad Company prior to the adoption 
of the present constitution, nor any act done under it, 
conferring any right prior to that time, none of the cle- 
ments of a contract exist between the State and the ITan- 
nibal & St. Joseph Railroad Company, or the relators 
herein, growing out of the passage of said act. The peti- 
tion of relators shows affirmatively that the only action 
taken which could be construed as an acceptance of said 
act, occurred in April, 1881, sixteen years after the passage 
of the act, and more than five years after it ceased to be a 
law, by virtue of the provisions contained in section 50, 
article 4, and section 1 of the schedule, article 15 of the 
constitution of 1875. Had such action been taken anterior 
to the adoption of the present constitution a different ques- 
tion would have been presented, but as such action was 
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not taken, the question which would have grown out of it 
is not before us. 

It may also be observed that it is well settled law that 
the privilege a railroad company may have, either under a 
general or special law of the State, of receiving a subscrip 
tion to its stock from a county, city or town, is not a vested 
right, and does not become so until subscription is actually 
made, and the law conferring it may be repealed at any 
time before the subscription is made. State ex rel. v. Gar- 
routte, 67 Mo. 446, 461; 1 Dillon Munic. Corp., § 42; As- 
pinwall v. Commissioners of County of Daviess, 22 ILow. 364 ; 
St. Joseph §& Denver City R. R. Co. v. Buchanun Co. Ct., 39 
Mo. 485; County of Dallas v. McKenzie, 94 U. 8. 660; Mo. 
Pac. R’y Co. v. Davis Co., 6 Kas. 256. So neither did the 
act of 1865 vest any right until some action therein per- 
mitted had been taken under it. 

For the reasons herein given the demurrer will be sus- 
tained, the peremptory writ asked denied, and the petition 
dismissed. Suerwoop, C. J., Hoven, Ray and Henry, JJ., 
concurring; Henry, J., expressing his views in a separate 


opinion. 
Separate Opinion. 


Ilenry, J.—The only question discussed by counsel, 
either in their briefs or oral arguments, relates to the con- 
struction of the act of 1865, under which the $3,090,000 
were paid. The court has decided the case on a question 
to which the attention of the counsel had not been called, 
and while I concur in the views expressed in the opinion 
delivered, I thought, and still think, before finally decid- 
ing the case on that ground, opportunity should have 
been afforded relators to be heard on the constitutional 
question discussed by the court. While I am inclined to 
think that the views expressed in the opinion are sound, sc 
little time has been given for a thorough investigation 
of the subject, that I would be better satisfied with my 
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concurrence, if after argument of the question by counsel, 
T adhered to the opinion I now entertain. In an ordinary 
case the court may well determine it on a question not dis- 
cussed or mentioned by counsel without ordering a reargu- 
ment, but this is a case of vast importance to the State, 
the relators and the Hannibal & St. Joseph Railroad Com- 
pany. Questions may, and probably will, arise on the 
anomalous condition in which the money is held by the 
State under this decision, of a most embarrassing character 
to all parties concerned, and while I have fully for myself 
determined the question as to the proper construction of 
the act of 1865, I would be much better satisfied if the con- 
stitutional question involved had been decided after as ful! 
a discussion of the subject at the bar. 





McAuister, Plaintiff in Error v. Tue Curcaco, Rock Istanp 
& Paciric RarttroaD Company. 


1. Common Carrier: TRANSPORTATION OF Live stock. In the ab- 
rence of express contract or special circumstances making it the 
duty of a connecting carrier to continue the transportation of catile 
in the same cars in which they are delivered to him, he has the 
ght to unload for the purpose of transferring them to his own cars, 
provided this is done without unnecessary delay. 

———: ———. The fact that a contract for the transportation of 
cattle by rail provides that the owner shall be entitled to pass, free 
of charge, on the train with the cattle to take care of them, and 
that the cattle are to be fed, watered, loaded and unloaded by him 
at his own risk) does not confer on him the right to decide when, 
where and under what circumstances the loading and unloading 
shall take place; but ratber i.:poses on him the duty of loading 
and unloading wherever and whenever the exigencies of the trans- 
portation may, in the judgment of the railroad company, render it 


~ 


necessary. 
3. : : REMOTE DAMAGES. In the absence of evidence to 
show that a carrier receiving cattle for transportation from a connect- 
ing carrier was for any reason bound to continue the transportation 
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in . the same cars in wKich the cattle came to it, or had notice th: it 
they were of a kind which it was unlawful to unload within the 
limits of the StateY thé receiving carrier will not be compelled to 
make good to the shipper damages sustained by him by reason of 
the seizure and sale of the cattle to pay a fine imposed upon him in 
consequence of its having, against his objection, unloaded the cattle 
for the purpose of reloading them into its own cars. Such damages 
are too remote and cannot be held to have been within the contem- 
_ plation of the parties. 

4. Unconstitutional Statute: action. The seizure and sale of one’s 
property to pay a fine imposed under the provisions of a statute 
which is subsequently decided to be unconstitutional, cannot form 
the basis of an action against a person who committed an act which 
led to the imposition of the fine. 














: WRIT: BAILMENT. It seems that a bailee will not be held 
liable in damages for permitting the property of his bailor to be 
taken out of his custody upon a writ issued under a statute which is 
subsequently decided to be unconstitutional. He is not bound to 
know that it is unconstitutional. 





Error to DeKalb Circuit Court—Ilox. Joseru I. Gruss, 
Judge. 


AFFIRMED. 


William ITenry, W. J. Franklin and S. 8. Brown for 


plaintiff in error. 


The defendant had no right to disregard the instruc- 
tions of plaintiff by unloading and delaying the transport- 
ing of the cattle. 2 Redfield on Railways, (5 Ed.) 15; 
Streeter v. Horlock, 7 Moore 283; s. c.,1 Bing. 84. Defend- 
ant forcibly unloaded the cattle and thus committed tle 
offense for which the prosecution was instituted against 
plaintiff. Wag. Stat., 251, §$ 1,2. So that the loss of the 
cattle was the direct result of defendant’s wrongful act. 
The judgment under which the cattle were sold was woid 
so far as it authorizes such sale, and constitutes no defense 
to thisaction. The cattle were in possession of defendant, 
and it had no right to surrender them without process. 


Gilmore v. R. R. Co., 67 Mo. 323. 
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Shanklin, Low & McDougal for respondent. 


1. The petition does not show that defendant was 
under any obligation to transport the cattle to Lineville in 
the Hannibal cars. It was not bound to do so by virtue of 
being a common carrier; (R. R. Co. v. Morton, 61 Ind. 
574;) nor by virtue of any provision of the contract. 

2. The damages claimed are too remote. The un- 
loading of plaintiff’s cattle was not the proximate cause of 
his loss. He does not say that his cattle were Texas, Mex- 
ican or Indian cattle, and that they could not be unloaded 
without exposing him to arrest and fine. The petition 
does not in terms deny that the charge made against him 
was true; he says he did not have time to disprove it. 
Whether this be treated as an action ex contractu or ex de- 
licto, the defendant is not liable unless it exposed plaintiff’s 
cattle to danger which it knew, or with ordinary forecast and 
prudence might have foreseen. Angell or Carriers, (5 Ed.) 
432, § 482a; Cutting v. R. R. Co., 13 Allen 381, 384; Had- 
ley v. Baxendale, 9 Exch. 354; Clemens v. R. R. Co., 53 Mo. 
366; Vicksburg, etc., R. R. Co. v. Ragsdale, 46 Miss. 458. 

3. This is not a suit to recover damages occasioned 
by delay in transporting or delivering freight; nor is it 
sought to recover for any depreciation in value of the 
freight by reason of anything done or omitted to be done 
by the defendant. The plairtiff seeks to recover damages 
on the ground that his freight was unloaded from certain 
cars against his will, whereupon he was wrongfully arrested 
for unlawfully bringing his cattle into the county, and sub- 
jected to a fine because he had not time to prove his inno- 
cence of the charge, whereby cattle of the value of $5,000 
were sold to pay a fine and costs, amounting to $216.10. 
In the first place, the petition fails to show that plaintiff 
was arrested because the cattle were unloaded at Cameron ; 
that was not the complaint made in the affidavit and could 
not affect his liability. The petition shows that these cattle 
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were loaded into the Hannibal cars in this State, and that 
fixed plaintift’s liability under the Ist section of the Texas 
Cattle Law, (1 Wag. Stat., 251, §$ 1, 2,) if the cattle were 
Texas, Mexican or Indian cattle. In the second place, if 
the unloading of the cattle was the offense which subjected 
plaintiff to a fine, it does not seem clear how he could be 
made liable when they were not only not unloaded by him, 
but were unloaded by another against his will and in the 
face of his earnest protest. And in the third place, even 
though the defendant, knowing it was thereby subjecting 
the plaintiff to liability to be fined, wrongfully unloaded 
his eattle, thereby subjecting him to fine and costs, it would 
only be liable for the amount of such fine and costs, not 
for the value of plaintiff’s property that he might permit 
to be sold to pay the fine and costs. 

4. The plaintiff could not rightfully be subject to fine 
unless he had been guilty of some offense, and it will not 
do for him to say that because some wrongful act of de- 
fendant led to his conviction of an offense which he had 
committed, the defendant must pay his fine and indemnify 
him against all the remote consequences of such conviction. 

5. The fact that the law under which plaintiff was 
arrested and fined has since been held unconstitutional, 
cannot possibly help the plaintiff; for he does not admit 
that his cattle came within the purview of the law. Hence 
whether the law was valid or invalid is immaterial so far 
as defendant is concerned. It is not sued for having im- 
properly surrendered the cattle to the officer. The writ 
justified the officer in seizing and selling the property. 
And again, if the law was invalid, it was not unlawful to 
unload at Cameron, and the defendant was not bound to 
foresee that plaintiff would be convicted and fined by rea- 
son thereof. 


Ray, J.—The petition, demurrer and judgment thereon 
constitute the record in this case The petition states that 
the defendant is a corporation, owning and operating a 
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line of railroad in the States of Missouri and Iowa, which 
extends between the town of Cameron, in Missouri, and 
the town of Lineville, in Iowa; that the Hannibal & St. 
Joseph Railroad Company is also a corporation ownihg 
and operating a line of railroad extending between Kansas 
City, Missouri, and the said town of Cameron, at which 
last named point, the latter railroad connects with that of 
the defendant, forming with defendant’s said road, a con- 
tinuous line of railway between said Kansas City and said 
Lineville; that on the 24th day of July, 1873, plaintiff 
turned over to said Hannibal & St. Joseph Railroad Com- 
pany, at Kansas City, 118 head of cattle for transportation 
to said Lineville, and that the said Hannibal & St. Joseph 
Railroad Company then and there received said cattle, and 
entered into a contract, by the terms of which it then and 
there, for a valuable consideration then paid by plaintiff, 
undertook and promised to and with plaintiff, to deliver 
said cattle at said Lineville; that it was provided by the 
terms of said contract, that two men, in charge of said 
cattle, should pass, free of charge, on the train, with said 
cattle, to take care of same, and that said cattle were to be 
taken care of, fed, watered, loaded and unloaded by plaintiff, 
at his own risk in all respects; that it was further provided 
in said contract, that the said Hannibal & St. Joseph Rail- 
road Company should not be responsible for any loss or 
damage which might arise after said cattle were delivered 
at a point on its line, where they were to be delivered to 
any other company for further transportation ; that said 
Hannibal & St. Joseph Railroad Company undertook and 
promised to deliver said cattle to said other company, and 
to contract with such other company, for and on behalf of 
plaintiff, for such further transportation according to the 
terms and stipulations in said contract contained. 

The petition then further alleges that on the said 24th 
day of July, 1873, the plaintiff loaded said cattle into four 
certain cars furnished by the said Hannibal & St. Joseph 
Railroad Company for that purpose, and that the same 
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were taken by said company to said town of Cameron, and 
said cars containing said cattle were then placed on the 
side-track of defendant, and were then and there turned 
over with said cattle therein contained and loaded to the 
defendant for further transportation to Lineville as afore- 
said; that the defendant then and there took and received 
said cars with said cattle, and, for like valuable considera- 
tion, undertook, promised and agreed to and with the 
plaintiff (and to and with the said Hannibal & St. Joseph 
Railroad Company, which was then and there acting for 
and on behalf of plaintiff), to transport and carry said 
cattle to said town of Lineville according to the terms and 
stipulations of said contract ; that the said Hannibal & St. 
Joseph Railroad Company then and there furnished to de- 
fendant for that purpose its said cars, in which said cattle 
were then loaded; that defendant then and there had the 
necessary engines and servants for hauling said cars; that 
one of defendant’s freight trains into which said cars might 
have been incorporated and coupled, without detriment or 
inconvenience to defendant, was then about to leave de- 
fendant’s yard at Cameron on its way to said Lineville; 
that plaintiff, who had accompanied said cattle for the 
purpose aforesaid, directed the defendant to forward said 
cattle in said cars, so furnished by the Hannibal & St. Jo- 
seph Railroad Company, without unloading or unnecessary 
delay ; but that the defendant, disregarding his said direc- 
tions, did, at the county of DeKalb, negligently, willfully 
and wrongfully, by force and against his urgent request 
and protest, unload said cattle out of said cars, and place 
them in its stock-yard in said county of DeKalb. 

The petition then further proceeds to state that after 
the unloading of the cattle as aforesaid, and while said 
cattle were wrongfully detained by defendant in its stock- 
yards, to-wit: on the day of July, 1873, one Handy 
and one Kirkpatrick of said county of DeKalb, and State 
of Missouri, made affidavit before one Stewart, a justice 
of the peace, in and for said county and State, chargin - 
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this plaintiff with bringing into said county Texas, Mexi- 
can and Indian cattle, and that thereupon said justice is- 
sued a warrant for the arrest of this plaintiff, under and 
by virtue of the provisions of the statute in such case made 
and provided, and delivered the same to one Thompson, a 
constable, and that said constable then and there arrested 
this plaintiff and took said cattle from the defendant’s 
stock-yards; that said constable thereupon took plaintiff 
before said magistrate, who caused the matter charged in 
said affidavit and warrant to be summarily inquired into 
by a jury of six men, who found the plaintiff guilty of 
said matter charged in said affidavit and warrant, and as- 
sessed his fine at the sum of $100, which, with the cost of 
said proceedings and the taking charge of and feeding said 
cattle by said constable, amounting to the sum of $216.10, 
was adjudged against this plaintiff in said proceeding ; that 
plaintiff was allowed no time to procure evidence that 
said cattle were not Texas, Mexican or Indian cattle, and 
that the cattle were all sold to satisfy said fine and costs, 
and then and thereby became and were a total loss to 
plaintiff. Wherefore plaintiff says that by reason of said 
premises and said wrongful acts of defendant, its agents 
and servants aforesaid, in and about the care and transpor- 
tation of said cattle, he is damaged in the amount of $5,000, 
for which he asks judgment. 

To this petition the defendant demurred on the ground 
that it did not state facts sufficient to constitute a cause of 
action. This demurrer was sustained by the court, and the 
plaintiff declining to plead further, the court gave judg- 
ment for defendant. Whereupon the plaintiff brings the 
cause here by writ of error. 

It is insisted by the plaintiff in error, that the circuit 
court committed error in sustaining this demurrer; and we 
are called upon to pass upon that question. Before pro- 
ceeding to the examination of this question it may be 
proper to remark that this suit was brought, tried and dis- 
posed of in the court below, upon the theory that the stat- 
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ute therein referred to, prohibiting the introduction of 
Texas, Mexican and Indian cattle into this State, at certain 
periods and under certain restrictions, was a valid enact- 
ment. Since that trial, said enactment has been judicially 
declared unconstitutional and void. We will first consider 
the case upon the theory that said enactment was a valid 
enactment; and see if, even upon that theory, the petition 
was sufficient; and then consider whether the invalidity 
of that enactment can help the plaintiff in error, under the 
facts of his case, as stated in this petition. 

Upon examination of this petition, it will be observed 
that it nowhere appears that when the plaintiff turned over 
1. COMMON ca R- the cattle in question to the Hannibal & St. 
tion of live stock. Joseph Railroad Company, and placed them 
in its cars for transportation across the State from Kansas 
City, Missouri, to Lineville, Iowa, he notified said company 
that said cattle were Texas, Mexican or Indian cattle, and 
could not, for that reason, be unloaded at any point in their 
transit across the State; nor does it appear that said com- 
pany otherwise had knowledge of that fact. Indeed it is 
nowhere averred in said petition that said cattle were of 
that class; but, on the contrary, it is impliedly denied that 
they were. One of plaintiff’s grievances, when brought 
before the justice for violating the statute prohibiting the 
introduction of such cattle into the State, was that he was 
allowed no time to procure evidence that said cattle were 
not Texas, Mexican or Indian cattle. Nor does it anywhere 
appear that said Hannibal & St. Joseph Railroad Company, 
in its said contract of shipment, agreed that said cattle 
should be transported across the State in these particular 
cars, or that they should not, under any circumstances, or 
for any purpose, be unloaded therefrom; nor are any facts 
stated from which it was, or might become, its duty so to 
transport them. Said Hannibal & St. Joseph Railroad 
Company did agree to deliver said cattle at said Lineville; 
and for that purpose further agreed to deliver them to said 
connecting company, and to contract with it for and on 
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behalf of plaintiff, for such further transportation, accord- 
ing to the terms and stipulations in said contract contained ; 
and no such terms or stipulations appear in their said con- 
tract of shipment; nor are they implied, asa duty, from 
any of the facts stated. 

When said cars, with said cattle therein loaded, reached 
the town of Cameron and were turned over to defendant 
for further transportation to Lineville, it nowhere appears 
that this defendant was notified of the fact that said cattle 
were of the prohibited class, hereinbefore mentioned; and, 
for that or any other reason, could not be unloaded from 
said cars; or that the defendant otherwise had knowledge 
of such fact. It is by no means clear, nor is it even to be 
inferred, from the facts stated, that this defendant made 
any other contract, or assumed any other duty in any of 
the particulars mentioned, than that made and assumed by 
the said Hannibal & St. Joseph Railroad Company, from 
which it received said cattle for said further transporta- 
tion. On the contrary, when this defendant took and re- 
ceived said cars and said cattle, it is expressly stated that 
it undertook, promised and agreed, to and with the plaintiff 
(and to and with suid Hannibal & St. Joseph Railroad 
Company, for and on behalf of plaintiff), to transport and 
carry said cattle to said town of Lineville, according to the 
terms and stipulations of said contract. What contract 
is here meant or referred to? Manifestly, the original con- 
tract made with the said Hannibal & St. Joseph Railroad 
Company for the shipment in question. As before observed, 
no such terms or stipulations as contended for by plaintiff 
in error are found in said contract; nor is any such duty 
to be inferred from the facts so stated. 

The fact that said contract provides that two men, in 
charge of said cattle, should be entitled to pass, free of 
2——:——. charge, on the train with the cattle, to take 
care of same, and that said cattle were to be taken care of, 
fed, watered, loaded and unloaded by the plaintiff at his 
own risk, in all respects, did not confer on him the right 
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to decide when, where and under what circumstances said 
loading and unloading should take place; but rather im- 
posed on him the duty of loading and unloading, when- 
ever and wherever the exigencies of said transportation 
might render the same necessary and proper. Such a pro- 
vision, manifestly, was never intended, nor can it be justly 
held to deprive the railroad company of its just, rational 
and necessary discretion of determining when the exigen- 
cies of transportation may require the same to be done. 
The fact, therefore, that plaintiff assumed to direct, 
and did direct the defendant to forward said cattle, in said 
cars, so furnished as aforesaid, without unloading, or un- 
necessary delay, did not impose on defendant the duty of 
obeying that direction, nor make it liable for any damage 
not the necessary and proximate result of said unloading. 
If said enactment had been valid, and the proper facts had 
been stated, so as to show why said unloading should not 
have been made, then it would have been the duty of the 
defendant to have forwarded them without unloading, 
whether expressly directed or not. Its duty, under such 
circumstances, would have arisen from the facts stated, and 
its failure so to do would have been a violation of its duty 
and rendered it liable for the damages resulting therefrom. 
In such case such damages would have been held to be 
within the contemplation of the purties to said contract at 
the time of makingthe same. But there is a total absence 
of the statement of any such facts at any time prior to the 
unloading complained of. Up to that time there is no in- 
timation that said cattle were Texas, Mexican or Indian 
‘attle ; or if so, there is no pretense that any notice thereof 
had been communicated to defendant, or that it otherwise 
had knowledge thereof. It was manifestly too late to im 
part that information, or give that notice, for the first time 
after the unloading complained of had been already accom- 
plished. From aught that appears in the petition, said 
unloading might have been, and it is fair to infer, was 
made for the purpose of transterring said cattle to its own 
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cars for further transportation, which it undoubtedly had 
the right to do in the absence of any contract to the con- 
trary, or any statement of facts showing that it was its 
duty not to have done so, unless it appeared that such un- 
loading and transfer occasioned some unnecessary delay. 
It must be observed that this is not a suit to recover 
damages arising from delay in the transportation or delivery 
3. .____, of freight, or from a depreciation in the 
remote damages. wejeht or market value of said cattle by rea- 
son of anything done or omitted by the defendant. On 
the contrary, the plaintiff seeks to recover damages for an 
alleged wrongful unloading of his cattle from certain cars, 
contrary to his directions and wish, whereupon certain 
other parties, entire strangers to the defendant, and over 
whom it had no control, acting under the forms of the law, 
caused his arrest and the seizure of his said cattle for an 
alleged violation of the statute of the State prohibiting 
the introduction of Texas, Mexican or Indian cattle into 
this State, except under certain limitations and restrictions 
therein contained. In this connection it is further charged 
that the plaintiff was thereupon summarily tried and con- 
victed of said charge, and his fine assessed at the sum of 
$100, which, with the costs of said proceedings and taking 
charge of and feeding said cattle, amounting to the sum 
of $216.10, was adjudged against the plaintiff in said pro- 
ceedings; that plaintiff was allowed no time to procure 
evidence that said cattle were not Texas, Mexican or In- 
dian cattle; and that the said cattle were all sold to satisfy 
said fine and costs, and then and thereby became and were 
a total loss to the plaintiff. From this statement it is man- 
ifest that his said damage is the direct and immediate result 
of said arrest and seizure by said third parties, for whose 
conduct and acts this defendant is in no way responsible. 
In such case it is equally clear that said alleged wrongful 
unloading was not the proximate cause of said loss or dam- 
age. It is not even alleged, that except for the unloading, 
the arrest and seizure could not, and would not, have taken 
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place; nor are any sufficient facts stated, whereby it be- 
came and was the duty of the defendant not to unload 
them. In the absence of any such statement, defendant 
certainly had no right to anticipate or apprehend any such 
consequences as followed. It is clear, we think, from all 
the authorities, that such consequential damages are too 
remote, and cannot be held, under the facts in this petition, 
to have been within the contemplation of the parties to the 
agreement and shipment when the same was made. Cut- 
ting v. R. R Co., 13 Allen 381 to 384; Hadley v. Baxendale, 
9 Exch. 354; Clemens v. IT. & St. Jo. R. R. Co , 53 Mo. 366; 
Vicksburg R. R. Co. v. Ragsdale, 46 Miss. 458. 

There are other objections to this petition not neces- 
sarily fatal, perhaps, but which deserve notice in passing. 
The petition discloses the fact that the plaintiff’s said ship- 
ment of cattle was not exempt from the penalties of this 
statute, provided the same had been valid, even if the cattle 
had not been unloaded as charged. The petition shows 
that said cattle did not come across the line of the State, 
loaded upon these cars as contemplated by that statute, but 
were turned over to said Hannibal & St. Joseph Railroad 
Company, and placed upon their cars within the State, to- 
wit: at Kansas City. See Ist and 2nd sections of Ist 
Wagner, 251. 

Nor is it anywhere averred that the cattle, for the loss 
of which this compiaint is made, were of any value what- 
ever. Ordinarily it is usual and proper, if not material, 
where damages are sought for the loss or destruction of 
property, to charge and prove that it was of some value at 
least. 

The case of Streeter v. [arlock,7 Moore 283, and 1 
Bing. 34, to which we are cited by plaintiff in error, is 
not applicable to the facts of this case. There the orders 
and directions of the shipper were given before the freight, 
or the greater part at least, was received, and became and 
were a part of the contract. Here the directions to for- 
ward the cattle without unloading were not given until 
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after they had been received under the original contract 
with the Hannibal & St. Joseph Railroad Company, and 
constituted no part of this agreement. 

But we are now told by the plaintiff in error that the 
statute under which he was arrested and fined has since 
4 uxcoxstitution- been held unconstitutional. We do not see 
ion sdhow this can help him. If the law was in- 
valid it was not unlawful to unload the cattle in Cameron ; 
besides that, he nowhere charges or admits that his cattle 
came within the purview of that statute. If they did not, 
it is immaterial whether the same be valid or invalid. In 
no event is he liable to its penalties or the defendant a 
wrong-doer by reason of having unloaded them at the 
place charged, provided no unnecessary delay in their 
transportation was necessarily occasioned thereby. The 
fact that they were thereupon seized by third parties, (over 
whom defendant had no control,) under the forms of the 
law, and were ultimately sold to satisfy the fine and costs 
adjudged in said proceedings, and were thereby lost to the 
plaintiff, does not render the defendant liable for the dam- 
age thus sustained. 

It is not sued for improperly surrendering the cattle 
to an officer under void process. And if it w@the writ, 
. . writ; 1£ not void on its face, would justify the 
Sacenens, officer and protect the defendant in surren- 
dering the cattle thereunder. It is not charged that the 
writ was invalid upon its face. The defendant was not 
bound to know that the law, under which the proceedings 
were had, was unconstitutional. The legislature had en- 
acted it under all the forms of the constitution; the judi- 
cial proceedings thereunder were regular on their face, and 
up to that time no court had ever declared the same uncon- 
stitutional and void. 

But in any event, whether the law be valid or invalid, 
the damages in question were the direct result of said legal 
proceedings instituted and carried out by third parties, 
who were entire strangers to the defendant, and for whose 
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acts and doings, w hethe er right or wrong, it is in no way 
responsible. In no event was the unloading of said cattle 
the proximate or necessary cause of said loss. The de- 
fendant was not bound to anticipate or apprehend that 
such proceedings, whether right or wrong, would be insti- 
tuted, and the damages so resulting are too remote to be 
chargeable on the defendant. There is, therefore, no error 
in the record, and the judgment is affirmed. All the other 
judges concur. 








Harrison v. Tue Missourrt Pacrric Rattway Company, Ap- 
pellant. 


1. Pleading: contrinutoRY NEGLIGENCE. A plea of contributory 
negligence should set out the facts constituting the negligence. It 
is not sufficient to aver generally that the damages sustained by 
the adverse party were the result of his own negligence and want 
of proper care directly contributing to produce the same. 

: PRINCIPAJ, AND AGENT: ConTRACTS. In a suit against a rail- 
road company for breach of a verbal contract, made with its station 
agent, to receive and ship plaintiff’s cattle, and for that purpose to 
furnish a certain number of cars at such station on a day stipulated ; 
Held, that, as defendant had made it the duty of the agent to receive 
and forward freight, the contract was within the scope of his ap- 
parent authority, and was binding upon the company unless plaintiff 
had actual knowledge that he had no such authority. For this rea- 
son, an allegation in the answer that plaintiff might, by the exercise 
of ordinary care and prudencf, have known the fact of such want 
of authority, was on motion properly stricken out. « 

8. Contracts: RAILROADs. The performance by a railroad company 
of its unconditional agreement to furnish cars on a day certain, for 
the purpose of receiving and shipping freight, is not excused by 
unavoidable accident and delay preventing the arrival of the cars 
at the time stipulated. 





4. ———: ———: evipence. Where a railroad company is sued for 
its breach of a verbal agreement to receive and ship freight on a 
certain day, a subsequent written contract between the same parties, 

for the transportation of the same freight, which does not contain 
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any release of defendant’s liability already incurred or waive any 
right of plaintiff already accrued, is not admissible in evidence to 
show a merger of the prior verbal agreement. 

5. -? “2 . Ina suit for the breach of a verbal agree- 
ment, a written contract made subsequent to the breach is not ad- 
missible in evidence to avoid or defeat plaintiff’s action, unless it is 
set up in the answer. 





Appeal from Lafayette Circuit Court.—Tlox. W. T. Woon, 
Judge. 


AFFIRMED. 


Thos. J. Portis, E. A. Andrews and H. 8S. Priest for ap- 
pellant. 


Contributory negligence on the part of the plaintiff, 
that is, the plea that plaintiff caused his own damages, 
cannot, in any case where damages are sued for, be con- 
sidered as irrelevant or redundant. 

If the plaintiff did know, or might have known, that 
the agent had no authority to make such a contract to de- 
liver cars at a certain time and place, and still saw proper 
to take the risk of the agent’s being able to do so, anyhow, 
plaintiff had no right to call on defendant to pay any dam- 
ages he may have sustained on account of a failure by the 
agent to carry out such unauthorized promise. Plaintiff 
knowingly took the risk, and he should stand the conse- 
quences. 

The evidence did not show that the agent, who is al- 
leged to have made the said verbal contract with plaintiff, 
was in that particular respect acting or specially authorized 
to act for the defendant, or that defendant permitted him 
to hold himself out to the public as having such authority. 
H. § St. Jo. R. R. Co. v. Green, 68 Mo. 179; Brown v. Ry 
Co., 67 Mo. 122. Ayres v. Milroy, 53 Mo. 523. On the con- 
trary, the proof is that he did not have such authority, 
and that, by the published and advertised rules of defend- 
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ant he was positively forbidden to exercise any such au- 
thority, and he swore he never did. 

It was necessary for plaintiff to allege and prove that 
the delay in furnishing the cars (even if the alleged verbal 
contract with the agent was valid) was unnecessary, or 
caused by a want of due diligence. Newell v. Smith, 49 Vt. 
230, 255; Pruitt v. R. R. Co.,62 Mo. 527; Vail v. R. R. Co., 
63 Mo. 230. “A written contract generally contains the 
deliberate, definite and final agreement of the parties, and 
therefore parol evidence of the negotiations prior to the 
execution of the written instrument is inadmissible either 
to vary or to contradict the writing.” 1 Wait’s Actions 
and Def., 131. 


Alexander Graves and Belch & Silver for respondent. 


There was no error in striking out the averments in 
defendant’s answer concerning “ negligence and accident,” 
for (a) They were so defectively pleaded as to amount to 
no defense. Code, §§ 3527, 3521; 71 Mo. 516; Sapping- 
ton v. Jeffries, 15 Mo. 628; Leduke v. R. R. Co.,4 Mo. App. 
491; Pier v. Heinrichshoffen, 52 Mo. 336; Phillips v. Evans, 
88 Mo. 312; Thompson v.-R. R. Co.,51 Mo. 192; Buesching 
v. St. Louis Gaslight Co., 73 Mo. 219. (6) Inevitable acci- 
dent would be no defense, even if well pleaded. This suit 
is upon a contract to furnish cars and ship at a prescribed 
time, and defendant would be held to rigid performance 
notwithstanding inevitable accident. The Harriman, 9 
Wall. 172; Hutchinson on Carriers, § 317; Angell on Car- 
riers, § 294; Place v. Union Express Co..2 Hilton 33; At- 
kinson v. Ritchie, 10 East 530; Deming r. R. R. Co., 48 N. 
H. 455 ; Spence v. Chadwick, 10 Q. B. 517; Hadley v. Clark, 
8 T. R. 267; Youguav. Nixon,1 Peters C. C.221; Harmony 
v. Bingham, 2 Kernan 99; Parmalee v. Wilks, 22 Barb. 539; 
Paradine v. Jane, Aleyn 26. 

The shipper has a right to presume authority in the 
station agent to make such a contract as that sued upon, and 
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nothing short of actual knowledge will affect the shipper. 
Northrup v. Ins. Co., 47 Mo. 489; Pruitt v. R. R. Co., 62 Mo. 
540; Kerr v. Willan, 2 Stark. 53; Wilson v. Railway,18 Eng. 
Law & Eq, 557, 558, 559; B. & O. R. R. Co. v. Brady, 32 Md. 
333; Deming v. R. R. Co., 48 N. H. 455; 2 Redfield on 
Railways, (8 Ed.) 113; Story on Agency, (8 Ed.) §§ 127, 
443; Goodrich v. Thompson, 44 N. Y.324. The parol con- 
tract was not merged in the bill of lading, and defendant 
having failed to plead his bill of lading, it could not be 
considered by the jury. Strohn v. R. R. Co., 21 Wis. 562, 
554; C.¢ T. R. R. Co. v. Perkins, 17 Mich. 296; Detroit § 
M. Ry Co. v. Adams, 15 Mich. 458; Bostwick v. B. & O. R. 
R. Co., 45 N. Y. 712; Coffin v. R. R. Co., 64 Barb. 380; 
‘King v. Woolbridge, 34 Vt. 565; Oxley v. R. R. Co., 65 Mo. 
629; Northrup v. Ins.Co., 47 Mo. 486; Pomeroy on Reme- 
dies, $$ 710, 705; 29 Barb. 170. 


Nortox, J.—This is a suit instituted in the circuit 
court of Lafayette county by a petition which substantially 
alleges that plaintiff, who was a dealer in and shipper of 
cattle to St. Louis, on or about the 25rd day of June, 1877, 
entered into a verbal contract with defendant, whereby 
defendant agreed and bound itself to receive and ship 194 
head of plaintiff’s cattle from Lexington to St. Louis on 
Monday, the 25th day of June, 1877, and for that purpose 
defendant expressly agreed and bound itself to furnish 
thirteen stock cars at its depot in Lexington on the day 
and year last aforesaid; that defendant entered into said 
contract with full knowledge that plaintiff was shipping 
said cattle to St. Louis for the purpose of selling the same 
on speculation; that defendant wholly failed to furnish the 
said thirteen cars on the 25th day of June, 1877, and would 
not and did not provide plaintiff any means for the trans- 
portation of said cattle, nor would not receive said cattle 
for transportation till Tuesday evening of June 26th, 1877; 
that if plaintiff’s cattle had been received and shipped in 
the cars agreed to be furnished on the 25th day of June, 
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they would have reached St. Louis on the 26th day of June, 
1877, but that »onsequence of defendant’s said failure 
the cattle did each St. Louis till the evening of the 
27th day of , that on the 26th day of June plaintiff’s 
cattle were h in St. Louis six and a half cents per 
pound graf d were only worth on the evening of the 
27th five a half cents per pound; that by reason of 
defendurt’s failure to furnish cars on the 25th day of June 
and ship as agreed, plaintiff had sustained that loss as well 
as loss for extra shrinkage of the cattle while detained at 
Lexington and extra expense incurred in caring for them, 
for all of which he asked judgment. 

The defendant’s answer is as follows: Defendant de- 
nies each and every allegation in said petition contained ; 
and for other and further answer and defense herein de- 
fendant says, that any damages sustained by the plaintiff 
in this case were the result of his own negligence and 
careless acts and conduct and want of-proper care and 
prudence, directly contributing to produce the same. And 
for other and further answer and defense herein defendant 
says, that by the rules, regulations and directions of the 
defendant, in force at the time the said contract to furnish 
cars to plaintiff was made, as he alleges, adopted, issued 
and published for the information and government of de- 
fendant’s agents, and the shippers of live stock and other 
freights over defendant’s railroad, and well known to this 
plaintiff and his agents,\or which might by the exercise of 
ordinary care and prudence have been known, it was pro- 
vided'“That no agent of the company is authorized to 
agree to furnish cars for live stock, grain or other freight 
at any specified time, and will make requisition for cars in 
the order in which shippers have applied for them, and 
when received will distribute them in like manner.” And 
defendant further avers that any alleged contract between 
the plaintiff herein, and any agent or agents of defendant 
to furnish him cars for the shipment of live stock at any 
particular place or any given or stated time, was in viola- 
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tion of such rules and regulations, and was null and void 
and in no manner binding upon the defendant. And for 
other and further answer and defense herein defendant 
says, that the cars were prevented from arriving at Lex- 
ington at the time plaintiff wished them to be there by an 
unavoidable accident and delay. ~ 
On the trial of the cause plaintiff obtained judgment 
for the sum of $2,760, from which defendant has appealed, 
s, Eemenene + one and among others assigns for error the action 
gence. of the court in striking out, on plaintiff’s 
motion, the following portion of the answer, viz: “And 
tor other and further answer and defense herein, defendant 
suys that any damages sustained by the plaintiff in this 
case were the result of his own negligent and careless acts , 
«nd conduct and want of proper care and prudence, directly / 
contributing to produce the same.” Waiving the question 
is to whether the defense attempted to be set up was or 
not inconsistent with defendart’s general denial, the action 
of the court in striking it out may well be sustained on 
the authority of the case of Waldhier v. Hannibal & St. Jo- 
seph R. R. Co., 71 Mo. 516, where it was held “ that a peti- 
tion by an employe stating, without any specific facts, that 
plaintiff was injured in consequence of the negligence of 
a railroad company in using defective machinery and in 
running and managing its railroad and cars, would be 
fatally defective.’ If necessary to state the particular 
facts constituting negligence before a railroad company can 
be made liable for the consequences of negligence, it fol- 
lows necessarily that when such company seeks exemption 
from liability to the party complaining, on the ground that 
the injury complained of was occasioned by the negligence 
of the other party, it should also set up the facts constitut-— 
ing such negligence. 
The action of the court in striking out of defendant’s 
answer the following words, “or which might by the exer- 
2. —— : principal ary care and pradence have been 


tracis. cama” is also assigned for error. As will 
4 (74 
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be seen from the answer it avers “that the station agent 
had no authority to make the contract sued upon, and that 
plaintiff knew the fact, or might by the exercise of ordi- 
nary care and prudence have known it.” It may, we 
think, be safely affirmed that a station agent clothed with 
the power, and whose duty it is to receive and forward 
freight, who makes a contract within the scope of his ap- 
parent authority, thereby binds the company he represents, 
although in making such contract he may have exceeded 
his authority; and when such company seeks to absolve 
itself from liability arising under such contract on the 
ground that the agent although apparently authorized to 
make it, in fact had no such authority, it must show that 
the party with whom the contract was made had know!- 
edge of the fact that the agent was acting beyond his au- 
thority. This principle is sanctioned by the following 
authorities: 2 Redfield on Rail., p. 113; Story on Agen., 
$$ 127, 443; Pruitt v. H. § St. Jo. LR. R. Co., 62 Mo. 540; 
Northrup v. Ins. Co., 47 Mo. 439; Deming v. Railroad Co., 48 
N. H. 455; 2 Am. Rep. 267; Wilson v. Railway, 18 Eng. 
Law & Eq. 557, 559; Baltimore § Ohio R. R. Co. v. Brady, 
32 Md. 333; Kerr v. Willan, 2 Starkie 53. In the last case 
cited it was express!y held that where a carrier sought to 
charge plaintiff with knowledge of a notice painted on a 
board and hung up in the carrier's office, limiting the car- 
rier’s liability, it was not sufficient to show that such notice 
was put up, and that plaintiff’s agent, who could read, saw 
the notice and might have read it but in fact did not read 
it, Lord Ellenborough observing: “If the person who 
carried the goods to the office in this case had read the 
notice, the plaintiff would have been bound by it; but he 
did not read it, and consequently the plaintiff was not 
bound by the limitations it contained.” 

The action of the court in striking out the following 
words in defendant’s answer is also assigned for error, viz. 
3 contracts: rail. “ hat the cars were prevented from arriving 

roads. at Lexington at the time plaintiff wished 
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them by an unavoidable accident and delay.” The contract 
sued upon by plaintiff was an unconditional agreement 
on defendant’s part to furnish cars on a cay certain for the 
purpose of shipping on that day 194 head of cattle. Where 
a party by contract agrees to do a prescribed thing ina 
prescribed time, he is liable for non-performance of the 
contract, notwithstanding the fact that his non-fulfillment 
of the contract was occasioned by inevitable and unavoid- 
able accident. This is an ancient rule of the law and was 
thus laid down more than two hundred years ago in the 
case of Paradine v. Jane, Aleyn p. 26, (8 T. R. 267,) where 
plaintiff had sued defendant upon a lease for years render- 
ing rent at the four usual feasts, and for rent behind and 
due for three years. The defendant pleaded that Rupert, 
a certain German prince, an alien born, an enemy of the 
King and kingdom, had invaded the realm with an hostile 
army of men, and with the same did enter upon defend- 
ant’s possession and expelled him therefrom for three years, 
so that he could not take the profits of the same. This 
plea, on demurrer, was held insufficient, it being observed, 
“that when a party by his own contract creates a duty or 
charge upon himself, he is bound to make it good, notwith- 
standing any accident by inevitable necessity, because he 
might have provided against it by his contract.” The rule 
is stated thus by Hutchinson on Carriers, section 317: “If 
the carrier has agreed to carry the goods to their destina- 
tion and then deliver them within a prescribed time, he 
will be held to a strict performance of his contract, and no 
temporary obstruction or even absolute impossibility will 
be a defense for failure to comply with the engagement; 
for when a party by his own contract creates a duty which 
he engages to perform, he is bound to make it good, not- 
withstanding an accident or delay by inevitable necessity, 
because he might have provided against it by his contract; 
and this rule applies not only to the engagements of car- 
riers but to the contracts of all persons.” 

Mr. Angell on Carriers, in section 294, in speaking of 
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contracts express as to a time prescribed in which a thing 
is to be done, says: “But the principle of law in respect 
to the obligation of a carrier to deliver goods in a reason- 
able time, depending upon circumstances, though they 
apply, as in the foregoing cases, to implied contracts, 
will not apply to an express contract to deliver in a pre- 
scribed time. In the latter case no temporary obstruction 
or even the absolute impossibility of complying with the 
engagement, will be a defense to an action for failure in 
performing the contract.” The same principle is euun- 
ciated in the following cases: Place v. Union Express Co., 
2 Hilt. 19, 33; Atkinson v. Ritchie, 10 East 530; Deming 
v. R. R. Co., 48 N. H. 455; Spence v. Chadwick, 10 Q. B. 
517; s. ¢., 11 Jurist (part 1) p. 872; Hadley v. Clarke, 8 T. 
R. 259; Parmalee v. Wilks, 22 Barb. 539; Harmony v. Bing- 
ham, 2 Kernan (N. Y.) 99. In the last case cited it was 
held that, where a party had agreed to transport goods 
from New York to Independence, Missouri, within twenty- 
six days, and failed to accomplish it in that time, “ the fact 
that a public canal on which the goods were intended to 
be transported a part of the distance was rendered im- 
passable by an unusual freshet, and that this occasioned 
the detention, was not a legal excuse therefor.” The case 
was tried by the trial court in strict conformity to the 
above theory of the case, and the court, in the reception and 
rejection of evidence, and in giving and refusing instruc- 
tions, gave application to the above principles, and we deem 
it unnecessary to say anything more of the seven instruc- 
tions given for plaintiff and the sixteen asked by defendant 
and refused, than that those which were given were in 
strict harmony with the principles herein announced as 
sustaining the action of the trial court in striking out the 
various parts of defendant’s answer already adverted to, 
and that those which were refused asserted principles an- 
tagonistic to them. A more particular reference to these 
instructions, except such as are hereinafter adverted to, 
would only involve a repetition of what has already been 
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said in regard to the propriety of the action of the court 
in sustaining the motion of plaintiff to strike out various 
parts of defendant’s answer. 

During the trial, defendant offered in evidence the 
written contracts entered into on the evening of the 26th 
- _____. day of June in reference to the shipment of 
evidence. plaintiff’s cattle, and asked the court to give 
certain instructions telling the jury that the verbal con- 
tract for furnishing cars on the 25th day of June was 
merged in said written contracts and that plaintiff was not 
entitled to recover. These instructions, we think, were 
properly refused, on the ground that the breach of the 
verbal contract occasioning the damages for which plaintiff 
- gues had occurred before said written contracts were entered 
into, and there is nothing in said contracts which amounts 
to a release of defendant from liability arising from such 
breach, nor is tlere anything in them indicating that 
such was the intention, or that plaintiff waived any right 
which had already accrued. The contracts related entirely 
to the future and not tothe past. In the case of Cleveland, 
etc, R. R. Co. v. Perkins, 17 Mich. 296, where cattle had 
been delivered to the company for immediate shipment, and 
where a written contract was entered into two days after- 
ward for their shipment, in an action for damages for un- 
reasonable delay it was held, Cooley, C. J., delivering the 
opinion, “that the written contract would be the measure 
of the obligation of the parties from the time it was given, 
but that it would not merge any liability the company 
might have incurred by unreasonable delay previously, 
there being nothing in the contract to indicate such an in- 
tention.” 

The instructions might, inasmuch as these contracts 
were not set up in defendant’s answer, also have been re- 
Se cies . fused on the authority of the case of Northrup 
— v. Mississippi Valley Ins. Co., 47 Mo. 435, 
where it was held “that defendant, by merely answering 
the allegations in plaintiff’s petition, can try only such 

















374 SUPREME COURT OF MISSOURI, 


Knapp v. The St. Louis, Kansas City & Northern Railway Company 





questions of fact as are necessary to,sustain the plaintiff’s 
ease. If he intends to rely upon new matter which goes 
to avoid or defeat the plaintift’s action, he must set forth 
in clear and precise terms each substantive fact intended to 
be relied on.” 

Our attention has been called to other matters of ex- 
ception, which, though not overlooked, have not been more 
particularly referred to herein inasmuch as they in no way 
affect the merits of the case. The instructions given pre- 
sented the matters in issue fairly to the jury, and the judg- 
ment will be affirmed, with the concurrence of the other 
judges, except Ray, J., who did not sit, he having been of 
counsel in a cause submitted with this case involving simi- 
lar questions. 


Knapp et al., Appellants, v. Tuk Sr. Louis, Kansas Crty & 
NorTHERN Rartway CoMPANY 


Railroads: MECHANIC’s LIENS AGAINST. Under the act of March 21st, 
1873, embodied in sections 3200 to 3216, inclusive, of the Revised 
Statutes of 1879, a lien for labor and materials cannot be enforced 
against that portion or section of a railroad only for which they 
were furnished. The lien is against the whole road, and the whole 
must be sold. It is otherwise, however, as to the rolling stock and 
other movable property. While all of these are subject to the lien, 
only so much of them need be sold as may be necessary to satisfy 
the judgment. 


Appeal from St. Louis Court of Appeals.—The case is re~ 
ported in 6 Mo. App. 205. 


AFFIRMED. 
G. M. Stewart for appellants. 


The statute in question, on any of the questions in- 
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volved, has never been construed by this court. Schulen- 
burg v. R. R. Co., 67 Mo. 442, was a case arising under 
another statute, and in St. Louis Bridge & Construction Co. 
v. R. R. Co., 72 Mo. 664, none of these questions were in 
controversy. It was held in Dunn v. R. R. Co., 24 Mo. 
493, and McPheeters v. Bridge Co., 28 Mo. 465, that the 
mechanic’s lien laws then in force did not apply to railroad 
bridges, and reasons founded on public policy were given 
for these decisions. The statute approved March 21st, 
1873, is not only an entire innovation upon the laws of 
Missouri, but is far more comprehensive than any similar 
statutory enactment of any sister state which has come to 
our notice. It was the intention of the legislature to sweep 
‘away all distinctions which had before that time been made 
between railroad and other property, and to give the par- 
ties named in the act the full benefit of a lien to the same 
extent as if they were seeking it against a private individ- 
ual. This act is entirely new, and is complete in itself. 
The remedies and reliefs provided are such as were hereto- 
fore unknown in this State, and every step necessary to be 
taken in order to establish and secure them is found in the 
act. In construing it the purpose of the legislature must 
be sought, and, if possible, such effect given to it as a 
whole, as to cause it to furnish the remedies and reliefs in- 
tended, without unnecessary inconvenience. Bac. Ab., 
(Bouv. Ed.) p. 246; People v. Ins. Co., 15 Johns. 358, 380; 
Fanny v. State, 6 Mo. 142; 9 Bac. Ab., (Bouv. Ed.) 238; 
Neenan v. Smith, 50 Mo. 525; U. S. v. Fisher, 2 Cranch 
358, 386; Phillips’ Mechanics’ Lien, p. 22; Oster vr. Rabe- 
neau, 46 Mo. 595; Putnam v. Ross, 46 Mo. 337. If, in 
filing a lien against a railroad, it is absolutely necessary to 
include all of its road-bed, the same rule of construction 
would require the lien to include its “ station houses, de- 
pots, bridges, rolling-stock,” etc. The absolute absence of 
the necessity for such a proceeding in every case, as well 
as the apparent hardship of it to both parties in a large 
majority of cases, would forbid the court to give it such a 
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construction. The act is susceptible of one more reason- 
able and less inconvenient. Canal Co. rv. Gordon, 6 Wall. 
561. 








Wells H. Blodgett for respondent. 


A lien cannot be enforced against a section or por- 
tion of a railroad. Cor v. R. R. Co., 44 Cal. 18. A rail- 
road, if made subject to execution sale at all, cannot he 
cut up into parcels and sold at different sales. Such sales 
would defeat the purposes of the law in reference to such 
enterprises. Macon, etc., R. R. Co. v. Parker, 9 Ga. 377: 
Rorer on Judicial Sales, § 1070, p. 345; Winchester v. Turn- 
pike Road Co., 5 B. Mon. 1; Dunn v. R. R. Co., 24 Mo. 
493. The statute under which this action was institut: d, 
requires the lien to be filed against the whole road, not 
against a particular section or portion of it. It provides 
that the lien shall attach to the road-bed, etc., of such rail- 
road; that the lien may be filed in any county through 
which the railroad may run; the account filed must state 
the name of the railroad against which the lien is intended 
to apply; the circuit clerk is required to file copies of all 
liens and judgments in the office of the secretary of State, 
and the secretary is required to keep an abstract book so 
arranged and indexed as to show the names of all parties 
claiming liens, the amount claimed by each, and the rail- 
road to which the same applies. Acts 1873, p. 59. A 
railroad with its depots, bridges and other appurtenances, 
is no less an entirety than a dwelling-house, with its kitchen, 
its chimneys and its door-steps; and yet, no one has ever 
supposed that a mechanic’s lien could be enforced against 
the door-steps or chimneys of a dwelling-house, or that 
they could be sold and removed, to the utter destruction 
of the whole property. 


Hoven, J.—This was a suit to enforce a lien against 
the road-bed and the buildings, erections and improve- 
ments on the defendant’s railroad, from a point on the line 
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of said road known as Ferguson Station, in St. Louis 
county, to Rock Springs in said county, for lumber alleged 
to have been furnished to and used by defendant’s con- 
tractor, in the construction of defendant’s road-bed between 
the points above mentioned. It is admitted by the plead- 
ings that the defendant owned and operated a railway 
extending from St. Louis to Kansas City, and from Mo- 
berly, in Randolph county, to the Iowa state line, and 
that it constructed a branch, or extension of its road, from a 
point on its main line known as Ferguson Station, to the 
union depot in the city of St. Louis, and that the lien was 
filed against a portion only of said branch. 

The only question which it is necessary for us to de- 
termine is, whether, under the act of March 21st, 1873, 
now embodied in sections 3200 to 3216 of the Revised 
Statutes, giving liens upon railroads for labor and materials 
furnished for their construction, a lien can be filed against 
that portion of the road, only, for which the labor and 
materials were furnished. Section 3200 is as follows: “All 
persons who shall do any work or labor in constructing or 
improving the road-bed, rolling-stock, station-houses, de- 
pots, bridges or culverts, of any railroad company incor- 
porated under the laws of this State, or owning or operat- 
ing a railroad within this State, and all persons who shall 
furnish ties, fuel, bridges or materials to such railroad com- 
pany, shall have, for the work done and labor performed, 
and for the materials furnished, a lien upon the road-bed, 
station-houses, depots, bridges, rolling-stock, real estate 
and improvements of such railroad, upon complying with 
the provisions hereinafter mentioned ; Provided, such work 
and labor is performed, and such materials are furnished, 
under and in pursuance of a contract with such railroad 
company, its agents, contractors, sub-contractors, lessees, 
trustees or construction company, organized for the uses 
and purposes of such railroad company, or having in charge 
the building, construction or improvement of such railroad 
or any part thereof.” Section 3202 provides that all per- 
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sons claiming the benefit of a lien shall tile in the office of 
the cireuit clerk of any county through which said rail- 
road is located, an account stating the amount due, general 
nature of the work performed or material furnished, giv- 
ing time and place and the name of the party with whom 
the contract was made, “ and also the name of the railroad 
against which said lien is intended to apply.” 

It has been several times declared by this court to be 
against public policy to permit detached portions of a rail- 
road to be sold under an ordinary execution, or under a 
judgment enforcing a mechanic’s lien. Dunn v. N. M. R. 
R. Co., 24 Mo. 493; MePheeters v. Merimae Bridge Co., 28 
Mo. 467; Schulenburg v. M. C.& N.W. R’y Co., 67 Mo. 442. 
In the case of the St. Louis Bridge § Construction Co. v. 
Memphis, C. & N.W. R’y Co., 72 Mo. 664, the question now 
before us was not discussed, but it was taken for granted 
that the lien extended to the whole of the road lying within 
this State, and so stated. In Schulenburg v. M. C. & N.W. 
R'y Co., supra, the act now under consideration was ad- 
verted to, but not construed, as the lien sought to be en- 
forced in that case was based upon the general law in rela- 
tion to mechanics’ liens; but the views of this court pre- 
viously expressed against the policy of permitting a rail- 
road to be sold out in detached parcels, were distinctly 
re-asserted. 

We are not of opinion, as is strenuously contended by 
plaintiff’s counsel, that a change of policy in this regard 
was contemplated by the legislature in the passage of the 
act of March 21st, 1873. On the contrary, we are of opin- 
ion that the spirit of the entire act,and the very language 
of the sections above cited, indicate a purpose to adhere to 
the rule previously announced by this court, prohibiting 
the sale of railroads, by sections, under execution. It will 
be observed by reference to the general law in regard to 
mechanics’ liens, that in order to fix a lien upon any prop- 
erty under that act, it is essential to give “a true descrip- 
tion of the property, or so near as to identify the same 
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upon which the lien is intended to apply,” while under 
section 3202 cited above, it is not necessary to describe the 
property sought to be charged with the lien, but only to 
state “ the name of the railroad against which said lien is 
intended to apply,’ and under the provisions of section 
3200 the lien will then attach to the road bed, station- 
houses, depots, bridges, rolling-stock, real estate and im- 
provements of such railroad. The requirement of the 
statute that the name of the railroad, against which the 
lien is filed, strall alone be stated, is, of itself, sufficient to 
show that it was the purpose of the legislature to make 
every lien apply to the whole property of the road men- 
tioned in the first section of the act. But there are other 
provisions equally conclusive of such intention. By sec- 
tion 3202 it is provided that the account may be filed in 
the office of the circuit clerk of any county through which 
the railroad is located, regardless of the place where the 
labor was performed or the materials furnished; and by 
section 3203 it is made the duty of such clerk to forward 
to the secretary of State a true copy of said accounts and 
liens and of any judgments rendered thereon; and by sec- 
tion 3204 it is made the duty of the secretary of State to 
keep an abstract of all such accounts and liens so arranged 
and indexed as to show in a convenient form the names of 
all parties claiming liens, the amount claimed by each, and 
“the railroad to which the same applies.” These provis- 
ions are, we think, wholly inconsistent with the idea that 
a lien can be fixed upon such portions, only, of the road- 
bed of the company as are constructed or improved. 

It does not follow, however, from the fact that the nen 
attaches to all the rolling-stock of the railroad, as well as 
the entire road-bed, that there must be a sale of the whole 
rolling-stock of the road under a judgment enforcing a 
lien against such road. While the road-bed must be sold 
as an entirety, if sold at all, the rolling-stock and other 
movable property of the road may be sold in such quan- 
tities as may be necessary to satisfy the judgment. This 
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distinction is specificaliy made in section 16, article 12 of 
the constitution of 1875, which is as follows: ‘ The roll- 
ing-stock and all other movable property belonging to any 
railroad company or corporation in this State, shall be con- 
sidered personal property, and shall be liable to execution 
and sale in the same manner as the personal property of 
individuals; and the general assembly shall pass no law 
exempting any such property from execution and sale.” It 
is unnecessary to refer to the decisions in other states, 
maintaining views similar to those announced by this court 
in regard to the sale of railroads under execution. The 
judgment of the court of appeals will be affirmed. The 
other judges concur. 


Wess, Appellant, v. RoBERTSON. 


-Justice’s Court: PLEADING: WAIVER: AMENDMENT. A statement filed 
in a civil suit before a justice of the peace showed that the plaint- 
iff’s claim was within the jurisdiction of the justice. The justice’s 
docket showed that defendant had repeatedly appeared to the 
merits of the action. On appeal to the circuit court defendant filed 
a motion to dismiss for want of a sufficient statement. Pending 
this motion plaintiff offered to file an amended statement. The 
court refused the offer and dismissed the action. Held, error. In 
view of defendant’s conduct he must be deemed either to have 
waived a more formal statement than that filed, or to have been 
sufficiently informed of the true nature of the plaintiff’s claim by 
the brief verbal statement which the statute then authorized the 
justice to require plaintiff to make before trial. And asthe amended 
statement did not set forth a new cause of action, but only perfected 
the imperfect statement already filed, leave should have been given 
to file it. 


Appeal from Lafayette Cireuit Court—Hon. W. T. Woop, 
Judge. 


REVERSED. 
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Wallace & Chiles for appellant. 


The filing of a statement of facts constituting the cause 
of action before process is issued is directory merely, and at 
most did not prevent the defendant from waiving the filing 
of such statement. 5 Mo. 516. If any acts of a defend- 
ant can operate to waive the filing of a statement with a 
justice of the peace, the acts of defendant in this case 
should be held to have this effect. His appearances, con- 
sents, agreements, continuances, trials, changes of venue 
and appeals are such acts, attended as they were by the 
creation and accumulation of large costs, as will be held 
-as evidencing a waiver by defendant of the filing of any 
formal account or statement by plaintiff of his cause of 
action. It was competent under the statute, (2 Wag. Stat., 
822,) for a defendant, if he chose to do so, to go into a trial 
before the justice on a brief statement of the nature of the 
plaintiff’s demand, entered on the justice’s docket, and 
this, we submit, is what defendant did in this cause, and, 
having done so, he waived any other statement. Wathen 
r. Farr, 8 Mo. 324; Coughlin v. Lyons, 24 Mo. 534; Boat- 
man v Curry, 25 Mo. 437; Parmerlee v. Williams 71 Mo. 
410; Mastin Bank v. Hammerslough, 72 Mo. 274. The court 
below erred in refusing to permit plaintiff to amend his 
statement or demand as proposed. House v. Duncan, 50 
Mo. 453; Gillihan v. Wren, 44 Mo. 878; Tucker v. St. Louis 
Life Ins. Co., 63 Mo. 593; Gilmore v. Dawson, 64 Mo. 310; 
Brashears v. Strock, 46 Mo, 221; Beattie v. Hill, 60 Mo. 72; 
State v. Lynn, 51 Mo. 114; Armstrong v. Keleher, 71 Mo. 
492; Kruse v. Hagedorn, 50 Mo. 576; Henderson v. Hender- 
son, 55 Mo. 534; Page v. Rk. R Co., 61 Mo. 78; Ellis v. 
Jones, 51 Mo. 180; Seibel v. Simeon, 62 Mo. 255. 


Norton, J.—John V. Webb, plaintitt’s intestate, filed 
before a justice of the peace in Lafayette county the fol- 
lowing statement : 
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Joun V. Wess, I laintitt, 
V : Bertore Justice of the Peace. 


James Ropertson, Defendant. } 


Srate or Missourr, ) 
County of Lafayette, _— 

Personally appeared before me, John J. Hall, a justice 
of the peace within and for the township of Middleton, in 
the county aforesaid, William Manville Webb, as agent for 
plaintiff in the above entitled suit, and upon oath says that 
the plaintiff has a just demand against the defendant, and 
that the amount which the affiant believes said plaintiff 
ought to recover, after allowing all just credits and set-offs, 
is $85.00 due; and that has good reason to believe 
and does believe that the defendant is removing now his 
wheat crop from the premises of plaintiff and that he be- 
lieves, unless an attachment be issued, he will lose his rent. 

W. M. Wess. 

Sworn to and subscribed before me this 17th day of 

July, 1878. 





Joun J. Habu, 
Justice of the Peace. 


On the trial before the justice plaintiff had judgment 
for $85, from which the defendant appealed to the circuit 
court, and in said court filed a motion to dismiss the suit 
on the ground that plaintiff had not filed any statement of 
his cause of action with the justice of the peace. This 
motion was sustained, and the suit dismissed, from which 
plaintiff has appealed, and assigns the said action of the 
court aserror. On the hearing of said motion the tran- 
script of the justice was read in evidence, from which it 
appeared that, on the Ist day of August, 1878, the day on 
which the writs of attachment and summons were return- 
able, the parties appeared, and defendant filed his plea of 
abatement to the attachment, which, upon being tried, re- 
sulted in a judgment for plaintiff, and that the cause was 
the set down for hearing on the merits on the 12th day 
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of August, 1878, on which said day the parties ap) -ared 
and by consent the same was continued to the 19th day of 
August, 1878, at defendant’s costs, on which said day the 
parties aj peared and the cause was continued at plaintiff’s 
costs till the 22nd day of August, on which day the parties 
again appeared, and being ready for trial, the cause was 
submitted to a jury on request of defendant, which, after 
hearing the evidence, was discharged because of their fail- 
ure to agree on a verdict, and the further hearing of the 
same was set for the 26th day of August, at which time 
the parties again appeared, and on defendant’s motion and 
iffidavit, achange of venue was awarded to another justice 
of the peace, who set the same for hearing on the 30th 
day of August, 1878, at which time the parties appeared 
and on defendant’s motion the cause was continued to Sep- 
tember 16th, 1878, at which time the parties appeared by 
attorney, and the cause was continued on plaintiff’s motion. 
to the 23rd day of September, 1878, at which time the par- 
ties again appeared, and it was agreed that the cause should 
be continued to the 30th day of September, 1878, at which 
time the parties appeared, and being ready for trial, sub- 
mitted the cause to the justice, who, after hearing the evi- 
dence, rendered judgment for plaintiff for $85. 

After the introduction of the above evidence, and be- 
fore the said motion to dismiss was determined, plaintiff 
offered to file an amended statement, as follows: ‘“ James 
liobertson, to John V. Webb, Dr. To rent of twenty-one 
and one-fourth acres of land off of the south end of the 
east half of the southeast quarter of section 23, township 
51, range 24, situated in Middleton township, Lafayette 
county, Missouri. Said rent commenced in August, 1877, 
and ended immediately after harvest, to-wit: On or about 
the 15th day of July, 1878, at and for the sum of $4 per acre, 
amounting to the sum of $85.00.” 

While it may be conceded that the statement filed be- 
fore the justice was imperfect, and was not in strict com- 
pliance with the directions of the statute, in view of the 
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fact which appeared from the affidavit filed by plaintiff, 
that the sum cluimed, $85, was within the jurisdiction of 
the justice, and that the sum soclaimed was on account of 
rent, and the fact that after the trial of defendant’s plea in 
abatement, he repeatedly appeared to the merits of the 
action, and in view of the fact that under the law at the 
time the trial was had it was defendant’s right to have the 
justice require the plaintiff to make a brief verbal state- 
ment of his cause of action, and in view of the rule laid 
down in the case of Sublett v. Noland, 5 Mo. 519, where it is 
said: “ But admitting that this instrument is such a one 
as is contemplated by the statute, and ought to have been 
filed on the issuing of the summons; I understand the 
statute requiring the instrument to be filed to be merely 
directory. The act was passed for the benefit of the de- 
fendant to apprise him of the nature of the claim set up 
by plaintiff; and this advantage and benefit, thus secured 
to defendant, may be waived by his own acts. Had the 
defendant availed himself of the technical advantage in 
time, the case might have stood differently. The case, 
however, came up into the circuit court, which court is by 
law directed to try the same anew without regarding any 
error, defect or other imperfection before the justice.” 
From the above view of the case we might well conclude, 
and do so conclude, either that defendant waived any more 
formal statement than was made, or that he ha:l been suffi- 
ciently informed as to the cause of action by the brief 
verbal statement which the statute then authorized to be 
required of plaintiff. Our opinion, therefore, is, that the 
court erred in sustaining the motion to dismiss the suit, 
and should have allowed the amended statement to be filed, 
and proceeded with the trial, as the amended statement did 
not state a new cause of action, but only perfected an im- 
perfect statement which had already been filed before the 
justice. There was sufficient to amend by. Judgment re- 
versed and cause remanded, in which all concur. 
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Tue Strate v. Moses Enis, Appellant. 


1. Incest: rare. The crime of rape is of a higher nature than that 
of incest, the former being punishable (R. S. 1879, 2? 1253) by death 
or imprisonment in the penitentiary, the latter (R. S. 1879, 2 1538) 
by imprisonment in the penitentiary only. Upon an indictment 
for incest, therefore, the defendant cannot be convicted, where the 
evidence proves the commission of a rape. 





: EVIDENCE. It is not necessary, in order to convict the guilty 
party of incest, that the evidence should show that both parties 
were guilty; for instance, where one party was aware, and the 
other ignorant, of the relationship between them, the former only 
may be convicted. 


Appeal from St. Louis Court of Appeals. 
REVLRSED. 
C. O Bishop for appellant. 


The court erred in instructing the jury that the ap- 
pellant was guilty of incest if he had carnal knowledge of 
the girl, whether with or without her consent. People v. 
Harriden, 1 Parker Cr. R. 344; Croghan v. State, 22 Wis. 
444; DeGroat v. People, 39 Mich. 124; State v. Thomas, 53 
Iowa 214. Rupe is the higher crime (being a capital of- 
fense) and is not merged in incest. The State has no 
right to charge incest, and then, upon the trial, con- 
front the prisoner with proof of rape, which he could not 
have expected, and, relying upon the indictment, was not 
prepared to meet. 


D. H. McIntyre, Attorney General, for the State. 


It is not necessary to a conviction of incest that the 
offense should have been jointly committed. State v. Bul- 
linger, 54 Mo. 142. The gravamen of the offense consists 
in sexual intercourse between persons within the prohibited 
degrees, and the fact that force is used in consummating 1t 
does not make it any the less the crime prohibited. Be- 
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sides, the evidence does not show sufficient force to con- 
stitute rape under our statute, and for that reason the 
instruction, as applied to the facts of this case, could not 
have done defendant any injury, even if it be not the law. 


Henry, J.—The defendant was indicted for incest, and 
found guilty at the March term, 1881, of the St. Louis 
criminal court, and the judgment of that court having been 
affirmed by the court of appeals, he has appealed to this 
court. The alleged incest was the commission of fornica- 
tion with Mary Belle Ellis, his daughter, and she testified 
that he had frequently had sexual connection with her, but 
that “he made her do it;’’ and that “she did not tell of 
it because afraid that he would beat her—that he threat- 
ened to beat her if she told any one.” At the time of the 
connection alleged in the indictment she was over twelve 
years of age. The crime alleged is punishable by impris- 
onment in the penitentiary for a term not exceeding seven 
years. The court instructed the jury that: “If defend- 
ant is the natural parent of the girl, Mary Belle Ellis, and 
at, etc., * * he did feloniously and incestuously 
commit fornication with her, by actually, and with full 
knowledge of the relationship, etc., having carnal knowl- 
edge of her person, whether with or without her consent, 
you will find him guilty of incest.” 

By section 125¢ the crime of rape is punishable by 
death or imprisonment in the penitentiary for a term not 
less than five years. ‘The crime of incest is punishable by 
imprisonment in the penitentiary only. R. S., § 1538. 
The crime of rape is of a higher nature than that of incest, 
and, when the evidence proves the commission of rape, the 
party cannot be convicted of incest. The lower is merged 
into the higher crime. It was so held in People v. Harriden, 
1 Parker Cr. C. 344; Croghan v. State, 22 Wis. 444; De- 
Groat v. People, 39 Mich. 124; State v. Thomas, 53 Iowa 
214. The case of the Comm. v. Moses Goodhue, 2 Met. 
(Mass.) 193, was one in which the defendant was indicted 
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for a rape, and it was held that he might be convicted of 
incest on that indictment. This was under a section of 
the statute of that state which was held by the court to 
sanction that ruling; but it was also decided that the jury 
could return such a verdict only in case they should not 
find that the rape was proved. 

We do not hold it necessary that both parties must be 
guilty of the crime of incest before the guilty one can be 
convicted. For instance, if in this case, the defendant wus 
aware of the relationship between him and Mary Belle, 
and she was ignorant of it, he would be guilty and punish- 
able under the statute, if the illicit connection was by 
mutual consent, although she could not have been guilty 
of incest because ignorant of the relationship existing be- 
tween her and the defendant. Whether the defendant had 
sexual intercourse with his daughter with her consent, was 
a question which should have been submitted to the jury, 
with a direction to convict, if satisfied that she consented, 
and to acquit the defendant if he forced her to submit. 

We think the objections to the indictment cannot be 
sustained, and the reasons for so holding are well stated 
ly the court of appeals in its opinion delivered in this case. 
For the error in the instruction above noted, the judgment 
is reversed and the cause remanded. All concur, except 
Norton, J., who dissents. 





Smitu, Administrator, v. CuLLIGAN, Appellant. 


1. Pleading. 1NconsisteNt DEFENSES. In a suit by an administrator 
de bonis non to recover the balance of a deposit with defendant by 
the decedent, the answer set up, first, payment of the entire amount 
deposited to the former administrator in his representative capacity 
and a subsequent deposit by him of such amount to his individual 
account; second, payment in divers sums, to the amount deposited, 

upon the order of the former administrator in his representative 
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capacity. Held, that these defenses were inconsistent, and that the 
defendant was properly required to elect on which of them lhe would 
rely. 

2. Practice in Supreme Court: pLeavine. Although the record 
states that defendant elected to stand on one of two inconsistent de- 
fenses, yet, if it appear from the evidence and instructions that the 
issue tendered in the other defense was the one really tried, this 
court will treat the case as involving that issue only. 

: InstTRUCTIONS. This court will not reverse on the ground of 

erroneous instructions, where the appellant asked and obtained in- 

structions involving the same error. 














Appeal from Buchanan Circuit Court—Hon. J. P. Gruss, 
Judge. 


AFFIRMED. 
B. R. Vineyard for appellant. 
Strong & Mosman for respondent. 


Norton, J.—This suit was instituted in the circuit court 
of Buchanan county by plaintiff as the administrator de 
bonis non of the estate of Terrence W. Cunningham, de- 
ceased, to recover the sum of $1,037.63, less the sum of 
$294, alleged to be in defendant’s hands and belonging to 
said estate. Defendant, in his answer, after admitting the 
death of said Cunningham, and that at the time of his 
death he had deposited with defendant $1,037.63, alleged 
that shortly after said Cunningham’s death M. C. Enright 
was duly appointed the administrator of his estate, to 
whom defendant accounted for and paid, as such adminis- 
trator, the whole of said sum belonging to said Cunning- 
ham, deceased, which said sum said Enright thereupon 
deposited with defendant in his own name. For another 
and further defense, the answer, after alleging that said 
Cunningham had deposited with defendant in his lifetime 
the said sum of money, avers that after his death defend- 
ant paid upon the order and by direction of said Enright, 
as administrator, divers sums of money amounting in the 
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aggregate to $1,037.63. On plaintiff’s motion these two 
defenses were adjudged to be inconsistent, and defendant 
having been required to elect on which defense he would 
stand, elected, as the record shows, to stand upon the first 
defense. 

On the trial plaintiff had judgment for $738.19, from 
which the defendant has appealed, and alleges various 
grounds of error, among the principal of which is the ac- 
tion of the court in requiring him to elect on which one of 
the defenses he would rely. We are of the opinion that 
the court did not err in this ruling, as the two defenses are 
clearly inconsistent; it being alleged in the first defense 
that the whole sum deposited by Cunningham was paid to 
Enright as the administrator of Cunningham, which was 
afterward deposited with him as the bailee of Enright; 
whereas it is alleged in the second defense that defendant 
held the money as the bailee of said Cunningham and had 
paid it out on various orders of Enright, as his adminis- 
trator. An answer may contain as many defenses as a 
defendant may have, provided they are separately stated 
and are consistent with each other. Darrett v. Donnelly, 38 
Mo. 492; Ne/son v. Brodhack, 44 Mo. 596. 

While the record states that the defendant elected to 
stand upon the first defense, the evidence offered and re- 
ceived as well as the instructions given both for plaintiff 
an defendant, went to the second defense, and the evidence 
oftered and rejected went tothe first defense. So it appears 
that the issue tendered in the second defense was in fact 
the real issue tried, and we shall so treat it, as we are au- 
thorized to do under the rulings of this court in the cases 
of Capital Bank v. Armstrong, 62 Mo. 59; McGonigle v. 
Daugherty, 71 Mo. 259; Davis v. Brown, 67 Mo. 318. 

And under the authority of the same cases we do not 
feel authorized to reverse the judgment on the ground that 
the court directed the jury that, in computing the amount 
of credits due to the defendant for payments made by him 
for Enright, they should not allow him credit for sums 
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paid by him with the knowledge that they were paid for 
the private debts due from Enright to the parties receiving 
them, because the defendant asked and obtained from the 
court instructions announcing the same principle. We 
think the judgment is for the right party and hereby affirm 
it, in which all the judges concur. 





Tue State, Appellant, v. SIDNEY. 


Larceny; RECENT POSSESSION OF STOLEN PROPERTY: EVIDENCE: ALIBI. 
A defendant charged with larceny is not to be limited, in rebutting 
evidence of recent possession of the goods stolen, to the production 
of such evidence as tends to account for or explain the possession. 
Proof of an alibi is competent, and should not be excluded from the 
consideration of the jury. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
D. H. McIntyre, Attorney General, for the State. 
Robert W. Goode tor respondent. 


SHERwooD, C. J.—The defendant was indicted for burg- 
lary and larceny, and on trial had, was convicted of both 
offenses. Evidence on the part of the prosecution disclosed 
that on the night of February 2nd, 1880, the house of 
Louis Schlosstein, in the city of St. Louis, was burglariously 
entered and a considerable amount of jewelry, etc., taken 
therefrom. On February 4th, two days after the occur- 
rence just mentioned, the defendant, in company with two 
others, called upon one Levi Bonné, in the city of Indian- 
apolis, Indiana, and sold him the stolen goods, which at the 
time were in defendant’s possession. There was testimony 
also of an alibi, the defendant claiming and testifying that 
he had. not been in St. Louis for more than three years 














OCTOBER TERM, 1881. 391 








The State v. Sidney. 





prior to the property being taken—nor nearer to St. Louis 
during that time than Indianapolis. There was testimony 
also of the contrary effect, consisting of statements alleged 
to have been made by defendant to certain officers, show- 
ing that he was in St. Louis but a short time before the 
time when the conversation took place, and apparently 
shows that defendant was in St. Louis on the day the crime 
charged was done. This, in brief, was the evidence. 

Among other merely formal instructions, the trial 
court gave the following: “ But, on the other hand, where 
property has been stolen, and recently thereafter the same 
property, or any part thereof, is found in the possession of 
another, such person is presumed to be the thief, and if he 
fails to account for his possession of such property, ina 
manner consistent with his innocence, this presumption 
becomes conclusive against him; and in such cases the law 
further presumes that the thief resorted to and made use 
of all the means necessary to gain access to and possession 
of such stolen property.” 

In the recent case of State v. Kelly, 73 Mo. 608, we 
had occasion to examine the doctrine relative to the pos- 
session of goods recently stolen, and the presumption aris- 
ing from such possession. We still adhere to the doctrine 
announced in that case and hold it applicable here, so far 
as it goes, and were the element of the recent possession 
of »:olen property the only element in this case, we should 
not hesitate to approve the action of the trial court. In 
the case just cited, a similar instruction met with our ap- 
proval, but there we distinctly said: “If there really had 
been evidence of good character introduced, the instruc- 
tion would not have been sufficiently comprehensive, be- 
vause good character would neither account for nor explain 
the possession of the property recently stolen, though it 
would certainly have a very important bearing in rebutting 
the presumption of guilt consequent on such possession.” 
In this case, as in that, there was no testimony as to good 
character, but there was testimony of equivalent force and 

















392 SCPREME COURT OF MISSOURI, 





The State v. Sidney. 





potency; testimony of an alibi; testimony which tended 
to rebut the accusation ; testimony, which, if believed by 
the jury, would well have warranted them in acquitting 
the prisoner. But such testimony was altogether ignored 
in the instruction. This was clearly erroneous; for the 
jury were in effect told: ‘It is true there is evidence of 
an alibi, but yon need pay no attention to that, and if you 
find that defendant had the stolen property in his posses- 
sion recently after the theft, then return a verdict of guilty.” 
It is obvious that testimony as to good character, and tes- 
timony as to the absence of the prisoner, must occupy the 
same footing and be held in the same estimation, so far as 
being the basis for aninstruction. This view is abundantly 
supported by all the authorities in this State which touch 
upon the point in hand, and is denied by none, either in 
this State or elsewhere. 

Thus, in State v. Gray, 37 Mo. 463, Wagner, J., says: 
“The presumption,” (arising from recent possession of 
stolen property,) “is raised, but is subject to be rebutted 
by character, habits and all the circumstances.” In State 
v. Robbins, 65 Mo. 443, Norton, J., refers to the case just 
cited, among others, with approval, and gives utterance to 
the same doctrine. In the State v. Williams, 54 Mo. 170, it 
was said: ‘“ There was no error in the instructions, which 
told that the recent possession of stolen property is pre- 
sumptive evidence of the guilt of the possessor. Such 
possession, unless explained, either by direct evidence or 
attending circumstances, or the character and habits of the 
party with whom the property is found, or by some other 
mode equally satisfactory as to the innocence of the ac- 
cused, will be taken as conclusive.” In State v. Bruin, 34 
Mo. 540, the trial court instructed as follows: “The jury 
are instructed that recent possession of stolen property 
is presumptive evidence of guilt, and if the jury believe 
from the evidence that the defendant had possession of the 
buggy recently after the taking, they are instructed that 
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unless such possession is satisfactorily accounted for, they 
will find the defendant guilty.” In criticising that instruc- 
tion, Judge Bay says: ‘“ The fact that a party may not 
be able to show how and when he acquired possession 
of the property, is by no means conclusive of his guilt, but 
merely raises a presumption of guilt, which he may rebut 
in various ways, such as proof of good character, which 
has been held sufficient of itself in the absence of any cor- 
roboratory circumstance of guilt; also that at the time of 
the commission of the offense, he was some distance from 
the place of the taking, or that his possession commenced 
subsequent to the taking, or by any other facts or cireum- 
stances tending to show that his possession is perfectly con- 
sistent with his innocence. The instruction given by the 
court was calculated to mislead the jury by creating the 
impression that nothing short of proving how the posses- 
sion originatc! would suffice as a defense, thus taking from 
the consideration of the jury any other element of defense 
that might be introduced into the case. We do not sup- 
pose the court intended it should receive such an interpre- 
tation, but the phraseology is such that the jury may have 
so regarded it. * * The instruction, as an ab- 
stract proposition of law, may not be particularly objec- 
tionable, but in its application to the case under considera- 
tion was certainly calculated to mislead the jury.” 

For these reasons we will affirm the judgment of the 
St. Louis court of appeals, reversing the judgment of the 
criminal court, though our reasons differ from those of 
the former court. Hoven and Henry, JJ., concur in the 
result; Ray, J., concurs, and Norton, J., dissents. 




















SUPREME COURT OF MISSOURI, 





~~ —— 


The State ex. rel. Inhabitants of Neosho v. Baker. 








Tue State ex re/. THe INHABITANTS OF NEosHo v. BAKER 
Appellant. 


Justice’s Court; sTATEMENT: NUISANCE: TowN. A statement in a 
proceeding for maintaining a nuisance, instituted by a town before 
a justice of the peace, failed to allege that the nuisance was within 
the limits of the town, or that it was contrary to ordinance to main- 
tain a nuisance therein. Held, that it was for this reason insuffi- 
cient. Held, also, that the defect was not cured by the warrant con- 
taining these allegations. 


Appeal from Newton Circuit Court-—Hon. JosepH CRAVENs, 
Judge. 


REVERSED. 
George Hubbert for appellant. 


A statement of facts constituting a cause of action is 
as essential in this, as in other cases; the warrant for ar- 
rest could constitute no part of such statement. Inhabit- 
ants of Memphis v. O’ Conncr, 53 Mo. 469; 2 Wag. Stat., p. 
1817, § 11, p. 1318, § 16; St. Louis v. Smith, 10 Mo. 439; 
St. Louis v. Life Association, 53 Mo. 466; 1 Dillon Munic. 
Corp., § 346. 


Norton, J.--This was a proceeding on the part of 
plaintiff against defendant for maintaining a nuisance, in- 
stituted before a justice of the peace, which being tried 
on appeal to the Newton county circuit court, plaintiff ob- 
tained judgment, from which defendant has appealed. De- 
fendant filed in the circuit court, as well as before the 
justice of the peace, a motion to dismiss the suit on the 
ground that the justice of the peace had no jurisdiction, 
and the further ground that no sufficient complaint or 
statement had been filed. This motion was overruled, and 
the action of the court in this respect is assigned for error. 
We think the court erred in overruling the motion, because 
the complaint filed failed to state that the alleged nuisance 
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was within the limits of said town, or that it was contrary 
to the ordinance of said town to maintain a nuisance 
therein. It is true that the warrant issued on the com- 








to 


Writ DeEnIep. 


plaint alleges both these matters, but undcr the ruling of 
this court in the case of Missouri City v. Hutchinson, 71 Mo. 
46, and the case of City of Kansas v. Flanagan, 69 Mo. 23, 
this did not cure the defect in the statement or complaint. 
Judgment reversed, in which all concur, except Ray, J., 
absent. 





Ex Parte HoLiweDELL. 


St. Louis: PRosECUTIONS FOR VIOLATION OF ORDINANCES. The city 
of St. Louis has power to enforce its ordinances by proceedings in 
its own name for the recovery of fines imposed, and in case of non- 
payment, by imprisonment. The constitutional prohibition against 
imprisonment for debt does not apply to fines. See post, p. 404. 


City Ordinances: PROSECUTIONS FOR VIOLATION. The violation of 
acity ordinance is not a criminal offense within the meaning of the 
Constitution, (Const. of 1875, art. 2,2 12;) and the proceeding to 
recover a fine for such violation, therefore, is not necessarily by in- 
dictment or information in the name of the State. 

, CONSTRUCTION OF. A city ordinance required that in certain 
cases the trial of the offender before the police justice should be 
had upon the written report of the chicf of police. Held, that such 
ordinance did not require such report to be signed by the chief of 
police. 

, VIOLATION OF: HABEAS CORPUS: JUDGMENT. In a habeas 
corpus proceeding to obtain the discharge of a prisoner in custody 
by virtue of an execution issued upon the judgment of a court of 
competent jurisdiction, it appeared from the record of the case, in- 
corporated in the return to the writ, that the report of the chief of 
police, upon which the prisoner was tried, was signed by that offi- 
cer; Held, that in that particular the record must be taken as true 
for the purposes of the case. 








Habeas Corpus. 
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David Murphy and Charles T. Noland for petitioner. 


The offense charged is an offense against the laws of 
the State. The proceeding to enforce the penalty for such 
offense must be criminal, and conform to the requirements 
of the constitution and laws of the State. Gilmore v. Daw- 
son, 64 Mo. 310; Const. of Mo., art. 6, § 38, art. 1, §§ 12, 
16, 30, 81; City v. Fitz, 53 Mo. 588. The only action au- 
thorized by the charter and ordinances is, in form and 
nature, a civil action for a debt, hence there can be no 
judgment authorizing imprisonment or compulsory labor. 
The prisoner is entitled to his discharge. City Charter, 
art. 3, § 26, chap. 10; Rev. City Ord., clap. 30, § 19, art. 
1; 69 Mo. 23; Missouri City v. Hutchinson, 71 Mo. 46; 
Thomson vr Boonville, 61 Mo. 283; St. Louis v. Foster, 52 
Mo. 514; State v. DeBar,58 Mo. 397; Hurd on Habeas 
Corpus, 361. 


Lererett Bell contra. 


The city of St. Louis was empowered to enforce its 
ordinances in the form adopted in this case. 69 Mo. 289; 
State v. Cowan, 29 Mo. 830. The infractions of city or- 
dinances are in nosense crimes. St. Louis v. Smith,10 Mo. 
438; 68 Mo. 588; 1 Dillon Munic. Corp., (3 Ed.) § 432; 
Williams v. Augusta, 4 Ga. 509; 42 Pa. St. 89; 74 N. Y. 
406; 34 Iowa 524. If the report be presented by the chief 
of police, it is his act, although the instrument is not 
signed by him. The signature is an unnecessary formality. 
Extrinsic evidence cannot now be received to show that 
his name was affixed to the report by some other person. 
Ex parte ]-uufman, 73 Mo. 588; 11 Mo. 661; 44 Mo. 181; 
47 Mo. 154; Ex parte Edginton, 10 Nev. 215; Platt v. Har- 
rison, 6 Iowa 79. 


Norton, J.—This is a proceeding under the hadeas 
corpus act, in which petitioner alleges that he is illegally 
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restrained of his liberty by William Kunz, keeper of the 
work-house in the city of St. Louis. In his return to the 
writ said Kunz answered that he held the petitioner in cus- 
tody by virtue of an execution issued by the clerk of the 
first district police court of the city of St. Louis, in words 
as follows: 





“State of Missouri, to the Marshal of the city of St. Louis 

—Greeting: 

‘‘ Whereas, on the 21st day of June, 1881, the city of 
St. Louis hath obtained judgment before the police justice 
of the first district police court of the city of St. Louis, 
against August Hollwedell, for a violation of an or- 
dinance of said city, for the sum of $100, together with 
her costs in this behalf; These are, therefore, to command 
you to levy the said debt and costs of the goods and chat- 
tels of said defendant, within the city of St. Louis, and 
expose the same for sale agreeably to law; and for want 
of sufficient property whereon to levy said debt and costs, 
you are hereby commanded to deliver the body of said de- 
fendant into the custody of the superintendent of prisoners, 
who will convey said body to the city work-house of the 
city of St. Louis, the keeper whereof is hereby commanded 
to receive said defendant, and said defendant safely keep 
until the said debt and costs shall have been paid by said 
defendant’s labor, according to the laws of the State of 
Missouri and the ordinances of the city of St. Louis, or 
until the defendant shall be otherwise discharged by due 
course of law. And you are also commanded to make re- 
turn of this execution within thirty days from the date of 
the same, with your return indorsed thereon, showing how 
you have executed the same. Given under my hand, this 
21st day of June, 1881. 

“ Wm. R. Maresr, Clerk,” ete. 

“In obedience to the within writ of execution (no 
goods and chattels of the within named person being by 
me found in the city of St. Louis whereon to levy and 
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make the said debt and costs), I have delivered the body 
of said within named person, together with a copy of ssid 
writ of execution, to the superintendent of prisoners, on 
this 21st day of June, 1881. 
“ Emite Tuomas, 
“City Marshal of the City of St. Louis.” 
“Received the body of August Hollwedell, together 
with a copy of the within writ of execution, from the su- 
perintendent of prisoners, as in the above return stated. 
“Ww. Kunz, 
“ Keeper of the City Work-house.” 


Respondent states that said execution issued upon the 
following judgment: 

“Tn the First District Police court of the city of St. 
Louis. 

“The city of St. Louis v. August Hollwedell. 

“Charge: Violating city ordinance No. 11,668, chap- 
ter 25, article 1, section 2. Approved March 29th, 1881. As 
charged in the report of the chief of police of the city of 
St. Louis, herewith filed: On the 21st day of June, 1881, 
the chief of police of the city of St.- Louis reports the 
arrest of the above named defendant, charging him with 
violating the above entitled ordinance. On the 21st day 
of June, 1881, the case was called, parties announced them- 
selves ready for trial, a plea of not guilty being entered. 
The police justice, after having heard the testimony ad- 
duced, found the defendant to be guilty as against him 
alleged, and adjudged that he pay a fine to the city of St. 
Louis in the sum of $100, together with her costs in this 
behalf, and that she have execution therefor.”’ 

It is further alleged in the return that petitioner was 
arrested by the police force of said city on the 20th day of 
June, 1881, he being at the time engaged in violating an 
ordinance of said city, and was on the following day 
brought before the first district police court to answer to 
the report of the chief of police, which is as follows: 




















OCTOBER TERM, 1881. 








Ex Parte Hollwedell. 


«Report of the Chief of Police to the Police Justice of 
the First District Police Court, State of Missouri, the 
City of St. Louis, ss. 

“ City oF St. Louris, June 21st, 1881. 

“ August Hollwedell, to City of St. Louis, Dr. To 
$500, for the violation of an ordinance of said city entitled 
‘An ordinance in revision of the ordinances of the city of 
St. Louis, and for the government of said city.’ Being or- 
divance number 11,668, chapter 25, article 1, section 2, 
approved March 29th, 1881. In this, to-wit: In the city 
of St. Louis and State of Missouri, on or about the 20th 
day of June, 1881, the said August Hollwedell did then 
and there willfully disturb the peace of others, and par- 
ticularly of Louisa Brendley, by violent, tumultuous, of- 
fensive and obstreperous conduct and carriage, and by loud, 
unusual noises, and by unseemly, profane, obscene and 
otiensive language, calculated to provoke a breach of the 
peace; and by assaulting, striking and fighting others, and 
particularly Louisa Brendley, contrary to the peace and 
dignity of the city, and the ordinance in such case made 
and provided. On information of Officer Heaven. second 
district. 

“ Ferp. B. KEnneEtT?, 
“Chief of Police of tue City of St. Louis.” 

It is also alleged that petitioner was put upon his trial, 
which resulted in a judgment and the issuance of an exe- 
«tion thereon, as hereinbefore mentioned, and that in vir- 
tue the:scul peluuvuer is held in custody for non-payment 
of fine, 

No question is made in reference to the power of the 
mayor and ussembly, under section 26 of article 3 of the 
1. st.rours: prose- charter of the city of St. Louis, to pass the 
cutions for viola- ‘ ° ° . ° 
tion of ordinances ordinance for the violation of which peti- 
tioner was fined, nor is there any question as to their power 
under said section to enforce fines, penalties and forfeit- 
ures; nor is there any doubt that said section provides that 
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any offender who shall neglect or refuse to pay any fine or 
penalty that may have been imposed shall be committed to 
the work-house, (the imprisonment in no case to exceed 
six months for any ove offense ;) nor that he may be re- 
quired to work out said fine at fifty cents per day, exclusive 
of board. It is, however, claimed that, notwithstanding 
the above provisions, petitioner is entitled to his discharge, 
because, as counsel contend, he was not proceeded against 
in the name of the State, but was sued in the name of the 
city of St. Louis in a civil action, and that the recovery 
had was for a debt, and that, as there can be no imprison- 
ment for debt in this State, he is, therefore, illegally held 
in custody. While there cannot be any imprisonment for 
debt in this State, imprisonment for the non-payment of a 
fine duly imposed is fully authorized. The constitutional 
provision upon that subject is as follows, and interprets 
itself, viz: ‘That imprisonment for debt shall not be al- 
lowed in this State except for the non-payment of fines 
and penalties imposed for a violation of law.” In one 
sense it may be said that every fine imposed for a violation 
either of a law of the State or the ordinance of a munici- 
pal corporation, recovered either in a criminal proceeding 
by the State, or in a civil proceeding quasi criminal, in the 
name of the corporation, is a debt against the party upon 
whom it is imposed and who is adjudged to pay it; still it 
is, nevertheless, a debt fora fine, for the non-payment of 
which the party against whom it is adjudged may be im- 
prisoned. The power of the city of St. Louis to enforce its 
ordinances and to recover fines for infraction of them in a 
proceeding by the city in its own name, was upheld in the 
case of the City of St. Louis r. Sternberg, 69 Mo. 289, and 
cases there cited. 
. It is also contended that the proceeding being for the 
recovery of a fine, is necessarily criminal, and that such 
2. city orpinax- fine must be recovered either by indictment 
ces: prosecutions . a ‘ 
for violaticn. or information conducted in the name of 
the State; and that, for the reason that the suit in this 
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case was prosecuted in the name of the city and without 
information, (further than the written report of the chief 
of police might be esteemed to be an information,) the po- 
lice justice acquired no jurisdiction, and that the judg- 
ment rendered by him is, therefore, void. This objection 
is based upon section 12 of article 2 of the constitution, 
which provides as follows: ‘That no person shall for fel- 
ony be proceeded against criminally otherwise than by 
indictment, except in cases arising in the land or naval 
forces, or in the militia when in actual service in time of 
war or public danger; in all other cases offenses shall be 
prosecuted criminally by indictment or information as con- 
current remedies.” If the violation of the ordinance for 
which petitioner was fined is to be regarded as a criminal 
offense in the sense of the constitution, there would be 
auch plausibility in the position taken by counsel. Such 
offenses, however, have never in this State been regarded 
as criminal. In the case of the City of Kansas v. Clark, 68 
Mo, 588, where the defendant was fined for keeping a gam- 
ing table contrary to an ordinance of said city, it was ob- 
served: Nor do we regard the violation of the ordinance 
under consideration as a crime, since ‘a crime is an act 
committed in violation of public law, (4 Black. Com., 5,) 
a law co-extensive with the boundaries of the State which 
enacts it. Such a definition is obviously inapplicable to 
a mere local law or ordinance passed in pursuance of and 
in subordination to the general or public law for the pro- 
motion of the preservation of peace and good order in a 
particular locality and enforced by the collection of a pe- 
cuniary penalty.” That provisions in the constitutions of 
other states, equally as broad and comprehensive as the 
one above quoted, have been held not to extend to ordi- 
nances duly enacted to secure the peace and good order of 
a city, will be seen by reference to the following cases: 
Williams v. Augusta, 4 Ga. 509; Byers rv. Comm., 42 Pa. St. 
89; People v. Justiccs, T4 N. Y. 406; Davenport v. Bird, 34 
Iowa 524. The right of a municipal corporation in this 
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State to maintain in its own name a proceeding to recover 
a fine for non-observance of an ordinance, has never been 
questioned, even though there be a general law of the State 
also imposing a fine fora like offense. St. Louis vr. Caf- 
feratta, 24 Mo. 94; Independence v. Moore, 32 Mo. 392; S*t. 
Louis v. Bentz, 11 Mo. 61; State v. Wister, 62 Mo. 592; State 
v. Ilarper, 58 Mo. 530. In the case of Williamson v. Comm., 
4 B. Mon. 146, where the question was whether a proceed- 
ing in the name of the City of Lexington for breach of an 
ordinance authorizing the imposition of a fine upon every 
person committing a breach of the peace within the city, 
was violative of a constitutional provision which declared 
“that no person for an indictable offense shall be pro- 
ceeded against criminally by information,” a breach of the 
peace under a law of the state being indictable, it was held 
that it was neither violative of that provision nor of an- 
other provision which declared “ that all prosecutions shall 
be carried on in the name of the state,” it being observed 
that such proceedings have been regarded as penal rather 
than criminal; that an indictment is a general remedy for 
redress of public injuries, * * . but in many such 
cases enal actions are authorized and proceedings by war- 
rant. A proceeding in that way has never been held, and 
should not be, we think, as a proceeding “criminally by 
information,” and in violation of the clause of the consti- 
tution in question. 

It is also objected that the report upon which the po- 
lice justice acted and upon which petitioner was tried, was 
' -eonstrue. NOt signed by the chief of police, and that 
wae the police justice did not for that reason ac- 
quire jurisdiction. This objection is not well taken, first, 
because section 19, article 1, chapter 30 of the ordinances 
of said city makes no such requirement. It is as follows: 
Section 19. “No summons or warrant shall be issued 
against any person lawfully arrested by any officer or mem- 
ber of the city police, but in every such case a trial shall 
be had upon the written report of the chief of police; but 
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the party so arrested may require of the city attorney to 
file « written statement, setting forth the nature of the 
offense with which he is charged, and the ordinance under 
which the charge is brought, and for this purpose the po- 
lice justice shall allow a reasonable time, not to exceed 
twenty-four hours.” 

But, conceding that under this ordinance the chief of 
police was required to sign the written reports, the objec- 
.  papsaticlation tion made could not avail in this proceeding, 
judgment. because it appears from the record of the 
case, as incorporated in the return of respondent to the writ, 
that the report was signed by the chief of police, and such 
fact for the purposes of this case must be taken to be true, 
and the truth of it is not subject to collateral attack in a 
habeas corpus proceeding. Jn re Truman, 44 Mo. 181; In 
re Harris, 47 Mo. 164; Ex parte Toney, 11 Mo. 661. The 
case of Kansas City v. Flanagan, 69 Mo. 22, cited by coun- 
sel, does not apply, for the reason that the information 
showed upon its face that it was not made by any one au- 
thorized to make it.. It appearing from the return of re- 
spondent that petitioner is held in custody by virtue of an 
execution issued upon a judgment of a competent court 
having jurisdiction of the subject matter and petitioner, 
the prisoner is hereby remanded to the custody of respond- 
ent, under section 2648 of Revised Statutes. All concur, 
lfoven, J., in the result. 
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Biewetrt vy. Smitu, Appellant. 


The Trespass Act: JUsTICcEs’ COURTS: PLEADING AND PRACTICE. A 
statement filed before a justice of the peace alleged that the defend- 
ant had maliciously thrown down plaintiff’s fence, to plaintiff's 
damage, etc. Held, that it stated a cause of action under the Tres- 
pass Act, (Gen. St. 1865, p. 379;) and although that act was not in 
terms referred to in the statement, the justice was justified in treat- 
ing the action as founded on the act, the attorneys on both sides 
having made the constitutionality of the act an issue in the case. 





: CONSTITUTIONAL LAW: FALSE IMPRISONMENT. In an action 
founded on chapter 76 of the General Statutes of 1865, for ma‘i- 
ciously throwing down the fence of plaintiff, he recovered judgment 
for $15 damages, and costs, upon which the justice of the peace is- 
sued an execution, and also a warrant of commitment to the coun‘y 
jail until such damages and costs were paid, and upon defendant's 
failure to pay the same he was imprisoned in such jail. It was 
claimed by defendant that such proceedings were in conflict with 
that provision of the Constitution (Const. of 1875, art. 2, 2 16.) 
which declares “‘that imprisonment for debt shall not be allowed 
except for the non payment of fines and penalties imposed for viola- 
tion of law,” and, also, with that provision of the Constitution, (art. 
11, 28,) which declares that the “clear proceeds of all penalties and 
forfeitures and of all fines collected in the several counties for any 
breach of the penal ° * laws of the State 7 #* 
shall belong to and be safely preserved in the several counties as a 
county public school fund.” Held, that such act was not obnoxious 
to these objections, but was a just exercise of the police powcr of 
the State to protect enclosed premises from trespasses often com- 
mitted by lawless and irresponsible persons; that such trespasses 
were by the act made penal; and that the penalties thereby im- 
posed might be recovered in a civil action by the party injured, as 
well as by indictment. 


Appeal from Lafayette Cireuit Court.—Honx. W. T. Woop, 


Judge. 


REVERSED. 


William Young and Walker & Field for appellant. 


The statute and constitution are in harmony. People 


ex rel. Brennan v. Cotton, 14 Ill. 414; Ex parte Hardy, (Sup. 
Ct. of Ala.) 13 C. L. J. 50; Moore v. Green, 73 N. C. 894. 
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Rathbun & Shewalter for respondent. 


This suit was a civil action for $25 damages. It con- 
tained no reference to the Trespass Act in terms or by nec- 
essary inference. It was not to recover the penalty and 
the damages. To be under that act for the penalty, it must 
be in the name of the State. All penalties are required to 
be paid into the treasury of the different counties, and go 
to the school fund, and all prosecutions must be in the 
name of the State. Gilmore v. Dawson, 64 Mo. 310. But 
even if the suit had been under the statute, there could be 
no imprisonment, for when the suit is one for damages 
only, as here, the judgment is a debt. The act, to give it 
the construction insisted on by appellant, and authorize 
imprisonment in such a case, would be in conflict with the 
constitution. Dill of Rights, $16; Loberts v. Stoner, 18 Mo. 
481; Coughlin v. Ehlert, 39 Mo. 285. 


Norton, J.—This is an action commenced in the cir- 
cuit court of Lafayette county for false imprisonment. The 
petition alleges in substance that defendant, without any 
warrant in law, procured the arrest and imprisonment of 
plaintiff in the jail of said county from the 2nd till the 
4th day of February, 1878, for which he asked damages in 
the sum of $10,000. The charge in the petition is denied 
by the answer, and upon a trial of the cause plaintiff ob- 
tuined judgment for $400, from which defendant has ap- 
pealed. 

The evidence introduced on the tral tended to estab- 
lish substantially the following facts: that defendant on the 
Ith day of January, 1878, filed a complaint, or statement, 
before a justice of the peace of said county, alleging that 
Blewett (the plaintiff herein) had maliciously thrown down 
defendant’s fence, and that he had been damaged thereby 
in the sum of $25; that said cause was tried before Wm. 
Beck, the justice, and defendant obtained judgment for 
$15; that plaintiff declined to pay the said judgment and 
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costs of suit, whereupon the justice issued an execution 
directing the constable to arrest the plaintiff and commit 
him to jail till the judgment and costs were paid. The 
evidence is conflicting as to whether this execution was or 
not procured at the instance of defendant or his attorney. 
The constable, to whom the execution was directed, actine 
in obedience to its commands, arrested plaintiff upon his 
refusal to pay the judgment and costs, and committed him 
to the jail of the county, where he remained from the 2nd 
to the 4th day of February, 1878, when he was discharge: 
from said imprisonment in a proceeding by habeas corpus 
by him instituted. . 

It is evident that the justice of the peace who tried 
the said cause treated it as an action based on the 2nd sec- 
l. tHetresrass UOn Of an act relating to “certain trespasse:,” 
acitts: pleading Chapter 76, page 379 of the General Statutes 
a of 1865. The said section provides that * it 
any person shall voluntarily throw +* * any fence 
and leave the same down, other than those that lead into 
his.own inclosure, * * he shall pay to the party 
injured the sum of $5, and double the amount of damages 
the party shall sustain by reason of such fence having been 
thrown down.” Although the statement filed before tle 
justice does not in terms refer to suid statute, we think it 
states facts which bring the trespass sued for within the 
class of trespasses interdicted by the statute, and that tlie 
action was, therefore, properly treated as being founded on 
the statute. The justice was authorized in so treating it 
by the attorneys for the parties litigant who appeared be- 
fore him, the evidence showing that theattorney for plaintiff 
in this suit and the defendant in that contended that the 
said act was unconstitutional, and the attorney for defen:d- 
ant in this suit and plaintiff in that took the opposite 





ground. 
The constitntionaiity of said act is in fact the real and 
controlling question in the case before us. Lt is contend: 
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aomal (seneeite that the act is unconstitutional because it is 

imprisonment. violative of that provision of the constitu- 
tion which declares “ that imprisonment for debt shall not 
be allowed, except for the non-payment of fines and pen- 
alties imposed for violation of law.” That the fine and 
damages authorized to be recovered by section 2, supra, 
are to be regarded as penalties imposed for the commission 
of such trespasses as are therein specified, we think is clear. 
They are expressly so designated in section 3 of said act, 
which provides “that the penalties mentioned in the pre- 
ceding section of the act may be recovered by civil action 
founded on the statute, or by indictment, at the option of 
the party injured.” It is, however, insisted that if the suit 
before the justice, which resulted in a judgment against 
plaintiff and his subsequent imprisonment, was for the re- 
covery of the penalty under the statute, said section, thus 
authorizing a recovery in a civil suit by the injured party, 
is violative of the constitutional provision requiring fines, 
penalties and forfeitures to go to the school fund, and that 
such fines and penalties can only be recovered in a pro- 
ceeding by the State. 

Kindred questions to those which the above objection 
raises were involved in the cases of Barnett v. Atlantic & 
Pacijie R. R. Co., 68 Mo. 56, and Spealman v. Missouri Pa- 
cifie R’y Co., 71 Mo. 434. In the above cases the constitu- 
tionality of that clause of the 43rd section of the railroad 
law, which allows in a civil action double damages to be 
recovered by the owner of stock killed on a railroad under 
certain cireumstances therein mentioned, was drawn in 
question. Said clause was assailed on the ground that the 
statute was penal, and as it allowed the penalty to be re- 
covered in a suit brought in the name of the person sus- 
taining the damage, it was in conflict with the constitution 
requiring fines and penalties to be paid into the school fund. 
The court held that the act, though penal, was constitu- 
tional, and upheld the right of the party injured to sue 
ty and recover the penalty in a civil action brought in his 






























408 SUPREME COURT OF MISSOURI, 


Blewett v. Smith. 


own name. Under the authority of the above cases, the 
general assembly had the right to prescribe a penalty for 
such trespasses as are mentioned in the act, and to author- 
ize the party injured to sue for it in his name. The judg- 
ment obtained by defendant before the justice against 
plaintiff being for the recovery of a penalty, the 6th sec- 
tion of the said act, which provides that “every person * 

* against whom a judgment shall be obtained, (un- 
der the provisions of the act,) who shall fail to pay the 
amount of the * * judgment with costs, shall 
be committed by the court before whom the trial is had 
until such judgment and costs are paid, or until he is re- 
leased under the provisions of the law in regard to insolvent 
debtors,” is not obnoxious to the constitutional provision 
forbidding imprisonment for debt, inasmuch as the consti- 
tution warrants and authorizes imprisonment for non-pay- 
ment of fines and penalties for violation of law. 

sut it is argued that the judgment being for so many 
dollars, though the recovery be in fact for a penalty pre- 
scribed by statute, it, therefore, becomes a debt and is 
Within the constitutional prohibition. At the present term 
of this court, in the case of Ex parte Hollwedell, who had 
been imprisoned for the non-payment of a fine for violating 
un ordinance of the city of St. Louis, and who sought his 
discharge in a proceeding by habeas corpus, on the ground, 
umong others, that the judgment rendered in favor of the 
city against him was a debt, for the non-payment of which 
he could not be lawfully imprisoned under the constitution 
of the State, in disposing of the question it was said that 
‘in one sense every fine imposed for a violation either of 
a law of the State or the ordinance of a municipal cor- 
poration, recovered either in a criminal proceeding or in a 
civil proceeding quasi criminal in the name of the corpora- 
tion, is a debt against the party upon whom it is imposed 
and who has been adjudged to pay it. Still, it is neverthe- 
less a debt fora fine, for the non-payment of which the 
party against whom it is adjudged may be imprisoned.” 
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Ante, p. 895. There can be no question, if the proceeding 
against plaintiff had been by indictment to recover the 
penalties authorized by the act, instead of a civil proceed- 
ing by the party injured, that he would have been liable to 
imprisonment for the non-payment of any judgment which 
might have been rendered against him; nor do we perceive 
any reason why the like result would not follow the non- 
payment of a judgment rendered for such penalties in a 
civil proceeding in the name of the party injured, since 
the 8rd section of said act expressly authorizes such re- 
covery either by indictment or in a civil action at the option 
of the injured party, and since the ruling of this court that 
itis competent for the general assembly to authorize the 
recovery of statutory penalties in a civil proceeding. See 
Burnett v. Atlantie & Pacific R. R. Co., supra. 

The said act, (Gen. St. 1865, }». 879, chap. 76,) was de- 
sizned to protect the inclosed premises of all persons, 





whether farmers, mechanics, merchants or others, from the 
invasions, destruction and damage to which they would be 
subjected by such trespasses as tlirowing down the fences 
inclosing them, often committed by lawless, reckless and 
irresponsible persons; and to make it effectual in accom- 
plishing the purpose for which it was intended, the State, 
in the just exercise of its police power, through the gen- 
eral assembly, has seen fit to make such trespasses penal. 
To construe the statute according to the view of plaintiff's 
counsel would not only overturn what has been decided, 
but would rob the statute of its virtue and defeat the ob- 
ject of its enactment. The cause was tried by the trial 
court on the theory that the imprisonment of plaintiff un- 
der said act was illegal, and in this it erred, and for the 
error thus committed the judgment will be reversed, in 
which «ll concur. 
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Tue Strate er re/. ATTORNEY GENERAL Vv. Iletmporn, Re- 
spondent. 


1. Revised Statutes—consTRUCTION OF: COUNTY TREASURER—VACAN- 
CIes, HOW FILLED. A statutory provision, continued in a revision 
of the statute laws of the State, is not to be construed as a new en- 
actment at the date of revision, and when it cannot be reconciled 
with a new provision, will be construed, by virtue of section 3161 of 
the Revised Statutes of 1879, as repealed thereby. 

Thus, section 4 of chapter 38, entitled “Of County Treasuries,” 
of the Revised Statutes of 1865, page 226, declaring it to be the duty 
of the county court to fill vacancies in the office of treasurer, was 
continued in the Revised Statutes of 1879 as section 5365. Section 
5527 of the same revision was a new enactment, and provided for 
the filling of vacancies in State or county offices, other than those 
excepted, which did not include that of treasurer, by appointment 
by the governor. Held, that the two sections were irreconcilable, 
and that the former was repealed by the latter 





Ze : : . The last expression of the legislative will 
shouk 1 prevail in case of conflict between it and a previous expres- 
sion, although both are made at the same session of the legislature. 

3. : . If section 5365 and section 5527 of the Revised 

Statutes of 1879 were regarded as having been passed and approve: 

at the same date, because passed at a revising session, it would be 

held that neither could have any effect with respect to the mode of 
filling a vacancy because they would then‘nullify each other, anid 
the vacancy would have to be filled by appointment by the gov- 

ernor under section 11, article 5 of the Constitution of 1875. 





Quo Warranto. 


()usTER AWARDED. 


D. H. McIntyre, Attorney General, with Waldo P. 
Johnson and Zach J. Mitchell for the State. 


Thos. G. Allen with David Wagner and George W. 
Royse for respondent. 


Ilenry, J.—By this information respondent is charged 
with having usurped the office of county treasurer of St. 
Louis county. By his answer he claims to hold the office 
by virtue of his appointment, on the 27th day of Septem- 
ber, 1881, by the county court of said county to fill a va- 
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cancy in said office occasioned hy the death of Frederick A. 
Heidorn on the 18th day of September, 1881. There was 
a demurrer to the answer, which presents the question t» 
be determined. 

By section 4, page 226, General Statutes of 1865, of 
the act in relation to county treasurers: “ In case of vi- 
cancy in the office of treasurer by death, resignation, re- 
moval or otherwise, it shall be the duty of the county court 
to fill such vacancy by appointment, and the person so ap)- 
pointed shall hold his office until the next general election 
for said county, and until his successor is elected and quai- 
ified.’ That act was revised in 1879 and section 4 retained, 
with an amendment by which “ failure to renew his bond” 
was added as an additional cause of vacancy in the office. 
R. 8. 1879, § 5365. This revising act was approved April 
29th, 1879. The act concerning popular elections was re- 
vised at the same session, and the revising act was approved 
May 22nd, 1879. Section 5527 of the Revised Statutes of 
1879 is one of the sections of that act, and is as follows: 
‘Whenever any vacancy, caused in any manner or by any 
means whatsoever, shall oceur or exist in any State or 
county office originally filled by election by the people, 
other than the office of lieutenant-governor, State senator, 
representative, sheriff or coroner, such vacancy shall be 
filled by appointment by the governor *’ The 
remainder of the section has no bearing upon the question 
involved. This is a new section, while, except in the addi- 
tion of the words “ failure to renew his bond,” section 5365 
is the same as section 4, page 226 of the General Statutes 
of 1805. 

In the City of St. Louis v. Alerander, 23 Mo. 509, it 
was held that “the revision of a law does not have the 
effect of making the revised law entirely original so as to 
be construed as though none of its provisions had effect 
but from the date of the revised |aw. When a former pro- 
vision is contained in a revised law it operates only asa 
continnance of its existence and not as an original act.” 
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In the City of Cape Girardeau v. Riley, 52 Mo. 428, the 
‘loctrine was again announced that “ where a former pro- 
vision is continued’ in a revised law, it operates only as a 
continuance of its existence and not as an original act.” 
The provision by which the county court was authorized 
to uppoint one toa vacancy in the office of the county 
treasurer was not, therefore, because continued in the re- 
vision of 1879, an original act, while section 5527 is an 
original provision, because found in no act passed at a ses- 
sion prior to the revision of 1879. Ly section 3160 of the 
Revised Statutes, it is expressly declared, as previously an- 
nounced by this court in the cases above cited, that “the 
provisions of the Revised Statutes, so faras they are the 
same as those of prior laws, shall be construed as a con- 
tinuance of such laws, and not as new enactments ;” and 
by section 3161: “All acts or parts of acts of a general 
nature in force at the commencement of the present session 
of the general assembly and not repealed, shall be and the 
same are hereby continued in full force and effect, unless 
the same be repugnant to the acts passed or revised at the pres- 
ent session.” There is a conflict between sections 5365 and 
5527, which is irreconcilable. The latter section embraces 
every vacancy in a State or county office, except those 
named therein, as completely as if every other office had 
been specifically named. Therefore by the express terms 
of section 3161 the provision of section 5365 authorizing 
the appointment by the county court was repealed by the 
enactment of section 5527. 

But if, as contended by respondent’s counsel, section 
5365 is also to be regarded as a new section by reason of 
the amendment adding the words “failure to renew his 
bond,” yet section 5527, which is an entirely new section, 
is contained in an act subsequently passed and approved, 
and operates to repeal section 5365 by implication. The 
last expression of the legislative will on a given subject is 
to prevail where there is a conflict between that and a pre- 
vious legislative expression on the same subject. Sedgwick 
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on the Construction of Statutory and Constitutional Law. 
p- 104; Potter’s Dwarris, 155; Iverson rv. State, 52 Ala. 170; 
Andrews v. People, 75 Ill. 605; People v. Van Nort, 64 Bar). 
(N. Y.) 205. 

And conceding for the argument that the two acts are 
to be held as having been passed and approved at the same 
date, because passed at a revising session, then neither can 
have any effect with respect to the mode of filling a va- 
cancy, because they nullify each other, there being an 
irreconcilable conflict between them, and the vacancy must 
be filled by appointment by the governor under section 11, 
article 5 of the constitution, which is as follows: “When 
any Office shall become vacant, the governor, unless other- 
wise provided by law, shall appoint a person to fill such 
vacancy, who shall continue in office until a successor shall 
have been duly elected or appointed and qualitied aecorid- 
ing to law.” 

The demurrer is sustained and a judgment of ouster 
will be entered against respondent. All concur. 





Tue State ex rel. Misstssippr County, Appellant, v. Moors. 


1. Loss of County Funds Through Bank Failure: TREAsURER’s 
LIABILITY. Loss of funds of the county through failure of a bank in 
which they are deposited will not relieve the treasurer from liability 
to account for them ; and this is true, although before selecting that 
bank as the depository, he assured himself by strict inquiry of its 
safety and solvency, and the lawless conditivn of the county made 
it impossible to keep the funds safely elsewhere than in a bank. 


bo 


“Public Enemies:” naituent. Tramps, thieves and robbers are 
not public enemies, within the meaning of the rule which exem ts 
bailees from liability fora loss vccasioned by the act of God ora 
public enemy. 

3 County Treasurer. If a county treasurer makes a general de- 
posit of the county’s funds in a Lank to his credit as treasurer, it 
simply becomes indebted to him in his official capacity, and he takes 
the risk of being able to collect the funds. 
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peal from Mississippi Cirenit Court—Hoy. D. L. Hawk- 
Ixs, Judge. 


I CVERSED. 
Smith « Krauthoff for appellant. 


Upon principle and considerations of public policy, a 
custodian of public funds can only absolve himself and his 
sureties from liability by showing that he disbursed the 
sume according to law, or by producing the same. 67 Mo. 
395; 8 How. 578. If defendant’s liability is tested by the 
same rule that determines that of a common carrier, and 
lie is relieved when the funds are lost either by the act of 
God or of public enemies, yet thieves and robbers cannot 
be regarded as public enemies. Story on Bailm., (9 Ed.) 
§$ 526; Angell on Carriers, § 200; Hutch. on Carriers, $§ 
204, 205; Coggs v. Bernard, 2 L’d Raym. 909, 918; Porcher 
v. R. T.Co., 14 Rich. L. (S. C.) 181,184. Whether or not a 
stated power is to be considered a public enemy, is a ques- 
tion of law, and unless the facts alleged show that it is 
such an enemy, the general charge to that effect will not 
make it so. Dritt v. Snodgrass, 66 Mo. 286, 296; Cook v. 
Putnam Co., 72 Mo. 668, 670. Courts will take judicial 
notice of the fact that the United States are not now at 
war with any other power, and that there are net within 
the limits of this State any public enemies within the legal 
meaning of tlic term. 1 Greenl. Ev., $§ 5,6; 1 Whart. 
Ev., §§ 317, 338; McKenzie v. Hill, 51 Mo. 307; Douthitt 
v. Stinson, 63 Mo. 268, 274, U. S. v. Bales of Cotton, 10 
Int. Rev. Ree. 52. 


Glover §& Shepley and Virgil M. Harris for respondents. 


The answer was admitted to be true, and being true, 
was a defense to the action. We admit that when a 
party 1as made an express contract to do a particular thing 
which is lawful and possible, he is held to a literal perform- 
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ance, “unless performance is made impossible by the act 


of God or public enemies.” 


Yont., § 619. We 


rely on this principle to sustain the judgment. It pro- 
ceeds upon the idea that a man can contract for nothing 
more than all that good faith and human strength can ac- 


coniplish. 


enemies, the contract is dissolved. 
Mo. 356; U. S. 
Dorr, 25 Wend. 440. 


When these fail from the act of God or public 
State v. Townshend, 44 
Thomas, 15 Wall. 337; Supervisors cv. 


The statute law required the treasurer to keep his office 
at the county seat, and the legal inference is, that the mon- 
eys of the county are to be kept there ; also it is admitted 
by the record that it was impossible, from the overpower- 
ing foree of public enemies, to perform this part of the 


contract. 


By this fact the contract which bound the treas- 


urer to keep the money at the county seat, was dissolved. 
His duty afterward was that of bailee and trustee of the 
funds, and as such he was liable only for neglect of ordi- 


nary -eare and diligence. 


The case of State v. Powell, 67 


Mo. 395, is not like this, and is no authority for such a 


case as this. 


This money was lost by public enemies. If 


J.S. Moore had kept it at the county seat, it would have 
been delivering the money into the hands of public ene- 
mies. It is agreed in the record, it was impossible so to 


keep it, 


Nortox, J.—The State, on relation of Mississippi 
county, sued James 8. Moore and Joseph C. Moore on a 
bond given by James 8. Moore, as treasurer f said county. 
November 9th, 1878, in the penalty of $20,000. The bond 
was conditioned that James 8. Moore should perform all 


the duties of said office. 


The petition alleged that the law 


required the treasurer, at the expiration of his term of 
office, to pay over to his successor all moneys in his cus- 
tody, as treasurer, belonging to the plaintiff; and that said 
Moore received as treasurer, $2,996.90 during his term of 


ottice, belonging to plaintiff, and lias failed and retuses to 
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pay over to his successor said $2,996.90, and prayed judg- 
ment for said sum. 

The defendants answered that at the time said moneys 
came to the possession of the treasurer, Mississippi county 
was not, nor for a long time thereafter, a safe place to 
keep such large sums of money ; that it was then, and has 
been since, overrun with thieves and tramps, and over- 
powering public enemies, and the dwelling houses, and 
other buildings there were unfit and unsafe for keeping 
money; that the county court made no provision for an 
iron safe, with locks or other means of safe custody «f 
county funds; that ordinary prudence required the treas- 
urer to deposit said money in a safer place than could be 
found in said county; that no business man was willing to 
keep, or did keep, any large sum of money in said county; 
that in this emergency, the treasurer, after strict inquiry 
us to the safety and solvency and faitliful management of 
the “ North St. Louis Savings Association,” a bank in the 
city of St. Louis, deposited the money claimed in this suit 
in said bank—in which bank the said James 8. Moore de- 
posited his own funds, and the wealthiest and most prudent 
merchants deposited their funds—making said deposit in 
the name of James 8. Moore, treasurer of Mississippi 
county; that said deposit was made with the knowledge 
and assent of, and without objection by, the Mississip)i 
county court ; that while said money remained in said bar.|k 
it failed, and said money was lost after the utmost care of 
the treasurer, ana by unavoidable misfortune. To this an- 
swer a replication was filed, putting in issue the facts «l- 
leged, but on the trial it was agreed that all the facts of 
und concerning the controversy were fully and correctly 
sct out in the petition and answer. The court rendered 
judgment for defendants, and plaintiff prings the case here 
by appeal. 

The condition of the bond sued upon was that defend- 
ant, as county treasurer, “ shall faithtully perform all the 
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1. ross or county duties of his said office.” These duties are 
FUNDS THROUGH ‘ on 
Bank rarore: prescribed by law, and are as follows: “To 
ity. receive all moneys payable into the treasury 
of the county, and disburse the same on warrants drawn 
by order of the county court; to keep a just account of 
all moneys received and disbursed ; to deliver over to his 
successor in Office all things pertaining thereto, together 
with all moneys belonging to the county.’ When, there- 
fore, the defendant. as treasurer of the county, bound him- 
self to perform, faithfully, “all the duties of his said office,” 
he assumed, among others, an obligation to deliver to his 
successor in Office, “all things pertaining thereto, together 
with all monevs belonging to the county,” as much 80 as 
if it had been specifically incorporated in the bond. 

In this suit defendant is sought to be made liable for 
non-compliance with his agreement to deliver, or pay over 
to his successor in office, the sum of $2,996.90, money be- 
longing to the county. The defendant and treasurer an- 
swers that he ought not to be held to his obligation, be- 
cause, in consequence of Mississippi county being overrun 
with tramps, thieves, robbers, public enemies, money could 
not be safely kept in said county; and for the purpose of 
keeping it safely, he deposited it to his credit, as treasurer, 
in a bank in St. Louis, which failed, whereby the money 

yas wholly lost. Such an answer as this, we think, is in- 
sufficient to shield defendant from liability in any view 
which can be taken of the case. If the obligation assumed 
by defendant, in his bond, to deliver over to his successor 
in office all money belonging to the county, can only be 
met or discharged by making such delivery or payment, it 
is clear that the facts set up in the answer, and admitted 
to be true, constitute no defense. That the above rule is 
the correct one governing in such cases, is established by 
the following authorities, (approvingly cited by this court 
in the case of State ex rel. v. Powell, 67 Mo. 395,) U.S. 
v. Prescott, 3 How. 578; U.S. v. Morgan, 11 How. 154; 4 
Wall. 185; 9 Wall. 83; 13 Wall. 17. 
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If, on the other hand, under the rule laid down in the 
ease of U. S. v. Thomas, 15 Wall. 337, defendant is to be 
2° “pusuc xxx. regarded as a bailee and exempt from liabil- 
uies :" bailment. ity to pay when the loss is occasioned by the 
act of God or a public enemy, he would still be liable un- 
der the facts stated in the answer, because they show that 
the loss was not occasioned in either of these ways. The 
tramps, thieves and robbers, which it is alleged overran 
Mississippi county, while they are enemies to the peace and 
safety of the public and social order, are not public ene- 
mies in the legal sense of these words. ‘‘ By enemies is, 
to be understood public enemies, with whom the nation is 
itself at open war; and not merely robbers, thieves and 
other private depredators, however much they may be 
deemed in a moral sense at war with society. Losses, 
therefore, which are occasioned by robbery on the highway, 
or by the depredations of mobs, riots, insurgents and other 
felons, are not deemed losses by enemies within the mean- 
ing of the exception.” Story on Bail., (9 Ed.) § 526; An- 
gell on Carriers, § 200; Hutch. on Carriers, §§ 204, 205. 
Besides this, the facts agreed upon show that defend- 
ant made not a special but general deposit of the money 
3. country treas. 10 his credit astreasurer. Under the author- 
—— ity of the case of the State ex. rel. v. Powell, 
67 Mo. 395, by making such deposit “the bank simply 
became indebted to him in his official capacity, and he 
took the risk of being able to collect it when he required 
it.’ Judgment reversed and cause remanded, to be pro- 
ceeded with in conformity to this opinion. All the judges 
concur. 
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Gray v. Bow gs, Appellant. 


Judgments—voip OR VOIDABLE: JUDICIAL SALES: SPECIAL TAX BILLS. 
A city charter provided that every special tax bill should be a lien 
on, and the judgment rendered in any suit thereon should be levied 
of, the property in such tax bill described; and that where the 
amount of the bill should not exceed $300, any justice of the peace in 
the city should have jurisdiction thereof, and might render a special 
judgment as aforesaid. In an action before a justice of the peace 
in such city upon four special tax bills, two of which described lot 
9, and two lot 10, a judgment in solido was rendered for $24.20, the 
aggregate amount of said tax bills, to be levied of both of said lots. 
The defendant was duly summoned, appeared and defended the 
action. Held, that such judgment, although erroneous and subject 
to reversal or correction on error or appeal, because not required to 
be levied of each lot for the amount only of the taxes charged against 
it, was not void, as it was rendered by a court having jurisdiction 
of the person and of the subject matter ; and thatthe title of a pur- 
chaser to such property bought at an execution sale in virtue of 
such judgment was not affected by the error therein. 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge 


AFFIRMED. 
Bryant, Holies « Powell, for appellant. 


As the proceeding to foreclose the liens of the special 
tax bills is purely statutory, and that, too, in a court of 
limited and purely statutory jurisdiction, the remedy can- 
not be extended beyond the provisions of the charter. 
Since the charter provides in express terms that “ the judg- 
ment shall be special, to be levied of the land described in 
the bill,” it follows that the judgment in this case being 
against lot 9 for the amount found due on a tax bill which 
only describes lot 10, and vice versa, is an absolute nullity 
and must be considered as an inadvertent assumption of 
judicial power not granted by law. Windsor v. Me Veigh, 
93 U. 8. 274; Fithian v. Monks, 48 Mo. 502; Sheehan v. 
Good Samaritan Hospital, 50 Mo. 155; State v. Stephenson, 
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12 Mo. 178, 182, 183. If the charter were so construed as 
to authorize or permit a judgment for the amount found 
due on a special tax bill against land which is not described 
in such bill, the charter would to that extent be unconsti- 
tutional and void, as contravening that provision of the 
constitution against taking private property for public use 
without just compensation; and any judgment rendered 
under it would be an absolute nullity. St. Louis v. Allen, 
53 Mo. 44; Taylor v. Palmer, 31 Cal. 240; Reily v. Lancas- 
ter, 39 Cal. 354. 


Peak § Yeager for respondent. 


If the justice had jurisdiction of the subject matter 
of the action and of the persons of the parties, his judg- 
ment, like the judgment of a circuit court, however irreg- 
ular or erroneous, is valid and binding until set aside or 
reversed, and cannot be attacked collaterally. United States 
v. Arredondo, 6 Pet. 709; Sheldon v. Newton, 3 Ohio St. 498, 
499 ; Rorer on Judicial Sales, § 59; Freeman on Judg., § 
117 to 127, §§ 135, 135a; Freeman on Void Judicial Sales, 
§§ 2, 3,5; Grignon v. Astor, 2 How. 338; Beauregard v. 
New Orleans, 18 How. 502; Maxwell v. Stewart, 22 Wall. 
79; Hardin v. Lee, 51 Mo. 241; Carson v. Sheldon, 51 Mo. 
436; Freeman v. Thompson, 538 Mo. 193 to 198; Kane v. 
MeCown, 55 Mo. 199 to 202; Ellis v. Jones, 51 Mo. 186; 
Jeffries v. Wright, 51 Mo. 221; Brackett v. Brackett, 53 Mo. 
266; Wimberly v. Hurst, 33 Ul. 166; Feaster v. Fleming, 56 
Ill. 458; Chase v. Christianson, 41 Cal. 253; Pursely v. Hayes, 
22 Iowa 11. But the justice’s court, by express provision 
of the statute, had jurisdiction of the subject matter of the 
action. See City Charter, Sess. Acts 1875, p.252,§4. And 
the defendant duly appeared upon the day of trial before 
the justice and defended the suit. It is the policy of the 
law to uphold and enforce the proceedings of courts when 
jurisdiction has attached—and not suffer their judgments 
to be brought in question in collateral proceedings. Mayo 
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v. Ah Loy; 32 Cal. 477; Mayo v. Poley, 40 Cal. 281; Rorer 
on Judicial Sales, § 171; Dorsey rv. Kendall, 8 Bush 294; 
Fulkerson v. Davenport, 70 Mo. 541; Castleman v. Relfe, 50 
Mo. 583; Hewitt v. Weatherby, 57 Mo. 276; Sims v. Gray, 66 
Mo. 616; Ellis v. Jones, 51 Mo. 181; Jeffries v. Wright, 51 
Mo. 221; Brackett v. Brackett, 53 Mo. 266; Carr v. Spanna- 
gel, 4 Mo. App. 288; Rugle v. Webster, 55 Mo. 246; Ander- 
son v. Ryder 46 Cal. 134. 


Norton, J.—This was an action of ejectment to re- 
cover the possession of lots 9 and 10, in block 5, in Peery 
Place, an addition to the City of Kansas. The answer was 
a general denial, and by agreement, the cause was tried by 
the court without the intervention of a jury. Judgment 
was rendered for plaintiff, from which the defendant has 
appealed. 

The evidence at the trial developed the following case : 
The appellant was in possession of the premises sued for 
at the commencement of the suit, and had been living upon 
and occupying the same for several years immediately prior 
thereto, his dwelling house being situated partly on each 
of said lots. The respondent claimed title through a deed 
from C. B. L. Boothe, as sheriff of Jackson county, to the 
said respondent, made in pursuance of a sale of said lots 
under and by virtue of a special execution, issued from the 
circuit court of Jackson county, in favor of one John Me- 
Kenna, and Robert Gray, the respondent, and against Bry- 
son Bowles, the appellant. Said special execution was is- 
sued upon a transcript of a special judgment against said 
lots for $24.20 and costs rendered by one Abram Ellenber- 
ger, a justice of the peace, in asuit by said John McKenna 
and Robert Gray against said Bryson Bowles. The record 
of said suit before the said justice of the peace (which was 
in evidence) showed that said suit was instituted to fore- 
close the liens of four special tax bills for grading Charlotte 
street, two of which described said lot 9 and the other two 
of which described said lot 10; that upon the trial day of 
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said suit the appellant duly appeared and defended it; and 
that the said justice rendered a solid judgment for said 
$24.20, being the aggregate amount of said special tax 
bills, and made the whole of said judgment a lien on both 
of said lots. Atthe sheriff’s sale the respondent became 
the purchaser of said lots at $16.35 each. 

The charter of the City of Kansas contains the follow- 
ing provisions respecting the issue and enforcement of spe- 
cial tax bills for grading streets: “After a contract has 
been made for the grading of any street, - * 
the common council shall, by ordinance, cause an assess- 
ment to be made of the value of all the property to be 
charged with the cost thereof, exclusive of improvements 
thereon, by the city assessor, which assessment shall be de- 
livered to the city engineer; and, when such grading shall 
be completed, the city engineer shall compute the cost 
thereof, and apportion such cost among the several lots or 
parcels of property to be charged therewith, according to 
the values thereof fixed by the city assessor, as aforesaid, 
and charge each lot or parcel of property with its proper 
share of such cost. * ° The city engineer shall, 
after so apportioning and charging the cost of any work, 
make out and certify special tax bills, according to such 
apportionment “nd charge, in favor of the contractor to be 
paid, against tle several lots or parcels of land charged. 

* * Each tax bill shall contain a description of 
the lot or parcel of land against which it is issued, full and 
correct enough to identify the same. 

“ Every such tax bill shall be a lien on the property 
therein described. * * In suit on any tax bill the 
judgment shall be special, and that plaintiff recover the amount 
Jound due, including interest, to be levied of the land described 
in the bill, and a special execution shall issue to sell the land to 
pay such judgment, interest and costs, and the judgment 
shall bear interest at the same rate as the tax bill. When 
the amount due on any tax bill does not exceed $300, suit may 
be brought thereon before the recorder of the city, or any 
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justice of the peace in said city, as in other civil cases, and 
such recorder or justice of the peace moy render a special 
judgment as aforesaid, but to enforce the same a transcript 
of such judgment shall be filed in the office of the clerk 
of the circuit court of Jackson county, in said city, and 
be recorded, docketed and indexed as a judgment of that 
court, Whereupon an execution may be issued out of that 
court, the same as if the judgment had been rendered in 
that court.” Laws of Mo. 1875, pp. 251, 253, $§ 3, 4. 
The chief error assigned is the a tion of the court 
in refusing, on defendant’s motion, to declare that the judg- 
ment of the justice of the peace, read in evidence, under 
which plaintiff, through an execution sal:, claimed title, 
was void for want of jurisdiction. The soie question for 
our determination, therefore, is whether said judgment is 
void. An affirmative answer reverses the judgment, and a 
negative answer affirms it; for it is well settled that a pur- 
chfser at sheriff’s sale made under an execution which 
issued on a void judgment will not be protected in his pur- 
chase, and that a title thus acquired may be assailed col- 
laterally, and it is equally well settled that when the judg 
ment is not void but simply erroneous or irregular, and, 
therefore, voidable, a title acquired by a purchaser in vir- 
tue of a sale under an execution issuing on such judgment 
‘vannot be assailed on that ground collaterally. When a 
court has jurisdiction of the subject matter of the action 
and the parties to it, a judgment rendered by it, although it 
may be an erroneous, irregular or wrong judgment, can- 
not be said to be void, but remains valid and binding util 
reversed or set aside on the ground of such error or irreg- 
ularity. If, therefore, the justice of the peace who ren- 
dered the judgment under which plaintiff claims had such 
jurisdiction, the question involved in this case is determined 
by the above rule in his favor. 
What, then, is jurisdiction? “Jurisdiction is defined 
to be the power to hear and determine the particular case 
involved.” Rorer on Jud. Sales, § 59, p. 31. It is coram 
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judice whenever a case is presented which brings the power 
to hear and determine a cause into action ; if the petitioner 
states such a case in his petition that on demurrer the court 
would render a judgment in his favor, it is an undoubted 
case of jurisdiction. “ Before this power can be affirm: d 
to exist, it must be made to appear that the law has given 
the tribunal capacity to entertain the complaint against the 
person or thing sought to be charged or affected ; that 
such complaint has been preferred, and that such person 
or thing has been properly brought before the court or 
tribunal to answer the charge therein contained. There 
can be no doubt that the filing of a petition or complaint, 
such as not to be deemed sufficient on demurrer, may con- 
fer jurisdiction. The power to decide upon the sufficiency 
of a cause of action as presented in the pleadings, like the 
power to decide any other legal proposition, though erro- 
neously applied, is binding until corrected by some superior 
authority.” Freeman on Judg.,§ 118. When there is 
jurisdiction of the person and subject matter, the decision 
of all other questions arising in the case is but an exercise 
of that jurisdiction, and an erroneous decision of any of 
these other questions could not impair the validity and 
binding force of the judgment when brought in collater- 
ally. “Itis not the particular decision given which makes 
up jurisdiction, but it is the authority to decide the ques- 
tion at all. Otherwise all distinction between erroneous 
exercise of jurisdiction on the one hand and the total want 
of it on the other must be obliterated.”” Chase v. Christian- 
son, 41 Cal. 253. The same principle has been enunciated 
by this court in the cases of Ellis v. Jones, 51 Mo. 180; 
Jeffries v. Wright, 51 Mo. 215; Hardin v. Lee, 51 Mo. 241; 
Canon v. Sheldon, 51 Mo. 486. In the case of Freeman v. 
Thompson, 53 Mo. 183, the following is approvingly quoted 
from 15 Ohio 435, Paine v. Mooreland: “The court once 
by its process having acquired the power to adjudicate 
upon a person or thing, it has what is called jurisdiction. 

* * The distinction is between a lack of power 
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or want of jurisdiction in the court and a wrongful or de- 
fective execution of the power. In the first instance all 
acts of a court not having jurisdiction or power are void, 
in the latter only voidable. A court may then act, first, 
without power or jurisdiction ; second, having power or 
jurisdiction may exercise it wrongfully, or third, irregularly. 
In the first instance the act or judgment is void, and is as 
though it had not been done. The second is wrong and 
must be reversed upon error. The third is irregular and 
must be corrected on error.” 

Applying the above principles to the case in hand, and 
it is, we think, clear that the justice of the peace had juris- 
diction of the parties to the suit, the defendant therein 
having been duly summoned and having appeared to the 
action, and also of the subject matter of the suit, whi: h 
was to foreclose the lien of four special tax bills on the lots 
in question. Had such a suit been brought in the circuit 
court and a demurrer been filed to the petition, would not 
the court have been compelled to overrule it and hold the 
petition to authorize a judgment? We think it would. 
And if on such petition the court, instead of rendering a 
special judgment against each lot for the amount of taxes 
charged against it, had rendered a judgment in solido 
against both lots, while such a judgment would be an er- 
roneous or wrong one, subject to be reversed or corrected 
on appeal or error, it would not be void. Aritzer v. Smith, 
21 Mo. 297. We are, therefore, of the opinion that the 
court did not err in refusing to instruct the jury that the 
judgment under which plaintiff bought the lots was void, 
and that under the evidence he was not entitle: to recover. 
Judgment affirmed, all the judges concurring. 
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Gorpon, Plaintiff in Error, v. LarayeTre County. 


1. Collector of Taxes: auTHoRITY TO INSTITUTE suITs. Collectors 
of taxes were not authorized by sections 1 and 2 of the act of March 
20th, 1872, (Acts 1872, p. 72, @ 1, 2,) to institute suits for taxes 
against railroad companies after the expiration of their terms of 
office, but were only authorized to continue the prosecution of such 
as had been commenced while they were in office. 


to 


———, COMPENSATION oF. Collectors of taxes are not entitled to 


compensation for ineffectual efforts made by them to collect the 
revenue, their compensation being fixed by law at a certain per cent 
on collections actually made by them. 


Error to Lafayette Circuit Court.—Hon. Witi1aM 'T. Woop, 
Judge. 


AFFIRMED. 
Wallace & Chiles for plaintitf in error. 
William Young for defendant in error. 


Henry, J.—Appellant was collectorof Lafayette county 
from February ist, 1873, to February. Ist, 1877, and while 
collector, in August, 1875, levied on certain property of 
the Atlantic & Pacific Railroad Company, for taxes owing 
by that company, for the years 1873, 1874 and 1875. The 
compan; replevied the property and sued Gordon for dam- 
ages. In April, 1876, the county employed counsel, at 
Gordon’s solicitation, to defend him against the suit of the 
company, and to institute any suit or proceeding necessary 
to collect the delinquent taxes. In January, 1877, the 
county intervened in its own name, in a cause pending in 
the circuit court of the United States for the eastern dis- 
trict of Missouri, in which George E. Ketchum and others 
were plaintiffs and the Pacific Railroad Company was de- 
fendant, and obtained a decree for said delinquent taxes. 
Gordon was not a party to that proceeding. Before that 
decree was made, and before the county intervened in said 
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cause, the suits of the railroad company against Gordon 
were compromised and dismissed at plaintiff Gordon’s 
costs, which was paid by the county, and the railroad prop- 
erty levied upon was retained by the company, andall claims 
for damages released by the company, and the county and 
Gordon. On the Ist day of February, 1877, Gordon’s term 
of office expired, and in March, 1877, the decree obtained 
by the county for said taxes, in the United States circuit 
court for the eastern district of Missouri, was set aside on 
the ground that said court had no jurisdiction to make it; 
and the taxes were subsequently collected by the county 
under a decree rendered in a proceeding in the United States 
circuit court for the western district of Missouri, in bank- 
ruptey, to which Gordon neither was a party nor could 
have been a proper party. 

Sections 1 and 2, page 72, Session Acts 1872, in force 
during Gordon’s term of office provided: Section 1. “All 
|. COLLECTOR OF collectors of the revenue of the several coun- 
to institute suits. ties of this State, who are now, or shall here- 
after, become parties, either plaintiff or defendant to any 
suit or proceeding in law, arising or growing out of the 
assessing or collecting taxes on railroads, as now provided 
by ‘An act to provide for a uniform system of assessing 
and collecting taxes on railroads,’ approved March 10th, 
1871, shall have the same power and authority to prosecute 
or defend in all said suits or proceedings in law as parties 
ihereto, to a final determination, after the expiration of the 
term of office of said collectors as the said collectors now 
have by law.” Section 2 provides that “said collectors, on 
the final determination of said suits or proceedings at law, 
shall be entitled to the same per cent for their services as 
is now provided by law for like services by collectors whose 
term of office has not expired.”’ These sections gave the 
collector no authority to institute suits for taxes against 
railroad companies after the expiration of his term of office, 
but only to continue to prosecute such as had been com- 
menced while he was in office. 
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This suit is for the recovery by Gordon of commissions 
on the amount of taxes of 1873, 1874 and 1875, collected by 
. compen. the county as aforesaid. Gordon did not 
waeeien collect the taxes or any portion of the amount. 
The intervention in the suit of Ketchum and others against 
the railroad company, was by the county, not by Gordon 
as collector, and even if he had been the party, and only 
party intervening, the taxes were not collected or received 
under the decree made by that court. That decree was 
vacated for want of jurisdiction to make it, and after Gor- 
don ceased to be collector another proceeding was com- 
menced by the county in the United States circuit court for 
the western district of Missouri, to which Gordon was not 
a party and could not have been a proper party, under 
which said taxes were collected. It was not a continuation 
of the proceeding commenced in the United States circuit 
court for the eastern district. The compensation of the 
collector is fixed by law at a certain per cent on moneys 
collected by him. None is allowed for ineffectual ettorts 
to collect the revenue. Not a cent of the money on which 
he claimed commission in this case, was collected by 
him, or under any proceeding or suit commenced by him. 
If there is any law for paying him, as was done by the 
county court, expenses for guarding or taking care of prop- 
erty levied upon by him for taxes, it has escaped our atten- 
tion. That he levied upon property of the railroad com- 
pany gives him no right to compensation. That arises 
only on collections actually made by him. Nor does it 
give any strength to his case in a legal point of view, that 
the replevin and damage suits of the railroad company 
against him, were compromised by him with the consent, 
or by the advice of the county court. This by no means 
rendered the county liable to him for commissions on the 
taxes collected by the county after the termination of his 
office, and under proceedings commenced after his term of 
office had expired. The judgment of the circuit court, 
which was for defendant, is affirmed. All concur. 
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Cuass et al., Appellants, vy. WILLIAMS. 


Deed of Trust: rRUSTEE DECLINING TO ACT: SALE BY SUBSTITUTE. 
A deed of trust provided that in the event of refusal of the trustee 
to vc , ‘le sheriff of the county might execute the trust. In answer 
to an inquiry from the holder of a defaulted note secured by this 
deed, the trustee said that it would be inconvenient for him to make 
the sale under it, as he had to attend court in another county. 
Held, that this was such a refusal to act as authorized the holder of 
the note to call upon the sheriff to make the sale. 





: SALEIN Mass. The mere fact that property conveyed by a 
deed of trust is sold in mass, is not sufficient to induce a court of 
equity to set aside the sale ; to do so, there must also be some attend- 
ant fraud, unfair dealing or abuse by the trustee of the confidence 
reposed in him, or some resulting injury from a sale made in this 
mode. See German Bank v. Stumpf, 73 Mo. 311 

: SUCCESSIVE INCUMBRANCES. A junior incumbrancer, for the 
purpose of protecting himself, bought a note secured by the oldest 
incumbrance and was proceeding to have the lien of this incum- 
brance foreclosed, when an intermediate incumbrancer offered to 
buy the note from him and demanded an assignment. He refused 
to sell, proceeded with the foreclosure, and became the purchaser. 
In a suit to set the sale aside; Held, that the refusal to sell was no 
evidence of fraud on the part of defendant. He had a right to have 
the sale go on. If the intermediate incumbrancer had offered to 
pay off the note, it would probably have been different. 








: TRUSTEE’S DISCRETION TO SELL IN MASS ORIN PARCELS. In an 
action to set aside a trustee’s sale, one of the grounds of complaint 
was that the land had been sold in a body whenit should have been 
sold in parcels. The evidence showed that at the sale plaintiffs had 
demanded that it should be sold in parcels, but other parties in in- 
terest had insisted on a sale in a body, and the trustee had complied 
with their request after satisfying himself that it was best to sell in 
a body. It appeared also that the plaintiffs had equal opportunities 
to bid with the other parties, and did bid. Held, that the court 
would not interfere. 





-: RATIFICATION. The trial court having decided that a suit to 
set aside a sale under a deed of trust for fraud should be dismissed, 
plaintiffs, claiming under a junior deed of trust, procured the in- 
sertion in the decree of a clause directing that the surplus proceeds 
of the sale should be paid to them. Held, thai they thereby ratified. 
the sale. 
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Appeal from Randolph Cireuit Conrt.—Hlon. G. Hi. Burex- 
HARTT, Judge. 


AFFIRMED. 


James Carr and H. 8. Priest tor appellants. 


The mere fact that it was inconvenient for the trustee 
to sell on the particular day or week requested, does not 
amount to a refusal to sell. He could have made the de 
sired sale the next week or the next month. There must 
be an absolute refusal on the part of the trustee chosen 
by both parties, before the contingency arises which au- 
thorizes the sheriff to execute the trust. There was only 
authority to sell enough land to pay debt, interest and 
costs ; and when the sheriff sold more, he acted without 
authority, and the sale was null and void. Tatum v. Hol- 
liday, 59 Mo. 422; Patterson v. Carneal,3 A. K. Marsh. 
618; Davidson v. McMurtry, 2 J. J. Marsh. 68; Carlile v. 
v. Carlile, 7 J. J. Marsh. 624; Stover v. Boswell, 3 Dana 235; 
Addison v. Crow, 5 Dana 277. The appellants, as trustees 
for the creditors, did not want any more of the land sold 
than was really necessary to pay the small debt upon it— 
the sheriff by selling in a lump sacrificed their interest in- 
stead of adopting the course most beneficial to the debtor. 
59 Mo. 428. This land was susceptible of division into 
parcels, and if it had been divided and sold in parcels, it 
would have sold for a great deal more that it did. Chesley 
v. Chesley, 49 Mo. 540; s. ¢.,54 Mo. 347; Benkendorf v. Vin- 
cenz, 54 Mo. 441; Tatum v. Holliday, 59 Mo. 422; Goode 
rv. Comfort, 39 Mo. 313; Taylor's Heirs v. Elliott, 32 Mo. 
172; Henry v. Mitchell, 32 Mo. 512; Sumrall v. Chaffin, 48 
Mo. 402; McLaughlin v. Scott, 1 Binney 61. The judg- 
ment should be reversed, and the appellants allowed to 
redeem. H.§ St. Jo. R. R. Co. v. Brown, 43 Mo. 294; 
Parker v. R. R. Co., 44 Mo. 416; Gott v. Powell, 41 Mo. 
416; Stewart v. Croes,5 Gilman 442; Day v. Graham, 4 

















OCTOBER TERM, 1881. 
Chase vy. Williams. 


Mo. 389; Groff v. Jones, 6 Wend. 522; Jackson v. Ludel- 
ing, 21 Wall. 616. 


Charles A. Winslow and John R. Christian for respond- 
ents. 


A sale in mass, when the land is shown to be suscepti- 
ble of division, is not alone sufficient to avoid the sale. 
Goode v. Comfort, 39 Mo. 313; Carter v. Abshire, 48 Mo 300; 
Sumrall v. Chaffin, 48 Mo. 402; Chesley v. Chesley, 49 Mo. 
540; s. ¢., 54 Mo. 347; Benkendorf v. Vincenz, 52 Mo. 441. 
The burden of proof is on the party attacking a trustee’s 
sule, though it seems otherwise in regard to a sheriff’s sale. 
Kelley v. Hurt, 61 Mo. 469. Here the debtor has no inter- 
est and is not complaining; the controversy is between 
creditors of a common debtor; no equities peculiar to the 
debtor ean avail the plaintiffs. Young v. Ruth, 55 Mo. 515. 
i’ luintifts did not offer to redeem the note held by Christian. 
When plaintiffs saw that the court was about to dismiss 
their bill, they voluntarily asked judgment for the surplus, 
to which defendants agreed, and the court changed its 
judgment accordingly. This was a judgment of their own 
asking, and they cannot now be heard on appeal from it. 
Kinealy v. Macklin. 67 Mo. 95. 


Norton, J.—This is a suit instituted in the cireuit court 
ot Randolph county for the purpose of setting aside a sale 
made under a deed of trust and redeeming the property. 
It is alleged in the petition that G. W. Morehead was, on 
the 6th day of April, 1870, the owner of certain real estate 
described in the petition, containing 290 acres; that on 
said day he sold and conveyed said real estate to “ the 
North Missouri Coal & Mining Company in fee for the con- 
sideration of $14,500, of which $1,000 was paid cash, and 
for the remainder it executed thirteen promissory notes for 
$1,000 each, payable respectively in three, six, nine, twelve, 
fifteen, eighteen, twenty-one, twenty-four, twenty-seven, 
thirty, thirty-three, thirty-six and thirty-nine months, and 
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one note for $500 in forty two months, with interest from 
date at the rate of eight per cent per annum; and secured 
the payment of said notes by a deed of trust with the 
usual conditions on said real estate to Thomas Shackelford. 
as trustee; that there was a condition in said deed of trust, 
that if said Shackelford refused to act in said trust, then 
the sheriff of said county might act in the execution thereof: 
that on the Ist day of July, 1874, said North Missouri Coal 
& Mining Company executed a mortgage, among others, 
upon said real estate to appellants, as trustees, to secure 
bonds to the amount of $75,000, issued by said company ; 
that said company paid off all the said notes to Morehead 
except the last note for $500 and interest thereon, of which 
said note defendant Christian got possession and control, 
claiming to have purchased it, and under the pretext that 
Shackelford, the trustee, refused to execute the said trust, 
procured defendant Williams, the sheriff of said county, 
to advertise said real estate for sale on the 8th day of Sep- 
tember; that on said day the whole of said land was sold 
in one body for the sum of $2,175, to defendants Christian, 
Deuny and Keebaugh, which was much less than its value ; 
that said real estate was susceptible of divisidn into par- 
cels, and that one of the parcels would have been sufficient 
to have paid off said note, interest and costs; that the 
sheriff was requested by a responsible bidder to sell the 
land in parcels, which he declined to do, acting under the 
advice and influence of defendant Christian; that there 
was no competition at the sale; that the sheriff did not 
make said sale fairly and impartially, but confederated and 
colluded with defendant Christian so as to enable him to 
purchase all of said land at a comparatively nominal price ; 
that said real estate was worth at the time of the sale 
$15,000. It is also averred that plaintiffs, through their 
agent Phillips, offered to pay said Christian said note, in- 
terest and costs on the day of sale and prior thereto, which 
he refused to accept; that the North Missouri Coal & Min- 


ing Company was insolvent. 
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Detendants Christian, Denny and Keebaugh filed sep- 
arate answers, denying each and every material allegation 
of the petition, and alleged “that they were the owners of 
said real estate, having bought the same at a sale made by 
the sheriff of Randolph county by virtue of two executions 
issued by the clerk of the circuit court of Chariton county 
in favor of James Bailey and 8. A. Flagler, and against the 
North Missouri Coal & Mining Company; that at the time 
of the sale under said deed of trust, they, being the owners 
of the right, title and interest of the North Missouri Coal 
& Mining Company, demanded that the said real estate be 
sold in a lump, believing that the same could be sold toa 
better advantage than to sell the same in any other way; 
that at said sale it brought its full value, and if it had been 
sold in any other way, all parties interested would have 
been injured thereby.” Upon a trial of the cause the court 
found the issues for defendants, and rendered a decree dis- 
missing the bill, and in the decree so rendered, on plaint- 
iff’s motion and with the consent of defendants, further 
decreed that the sheriff, as trustee, pay over to plaintiffs 
the surplus proceeds of the sale remaining after the pay- 
ment of the $500 note, interest and cost of suit. From 
this anomalous decree and judgment plaintiffs have ap- 
pealed and insist upon a reversal of the judgment on these 
grounds: Ist, That the sheriff had no authority to make 
the sale; 2nd, That if he had authority to sell, such au- 
thority was exercised by him to the damage and detriment 
of the debtor, in this, that the land was sacrificed by being 
sold in one body, when it was susceptible of division and 
could have been more advantageously sold in parcels; 3rd, 
That the sale was vitiated by fraud and collusion between 
defendants Christian, Denny and Keebaugh, and the sheriff 
making it. We will dispose of these objections in the 
order they are stated. 

Mr. Shackelford was the trustee in the deed of trust 
under which the sale was made, and was authorized by the 


28 -74 
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| peep or reusr: Geed to sell the property in question, in the 
roe eee be event of the non-payment of the notes and 
ees interest which the deed was given to secure. 
It was further provided in said deed that in the event of 
the absence, death, refusal to act or disability in anywise 
of said trustee, the acting sheriff of Randolph county 
might proceed to sell the property and execute the trust. 
The evidence shows that the grantor in said deed had paid 
all the notes for the securing of which the deed had been 
executed, except the last note for $500 and interest, that 
defendant Christian having become the owner of this note 
by purchase and assignment from the payee thereof, More- 
head, in August, 1875, spoke to Mr. Shackelford, the 
trustee, who lived about twenty-five miles from Huntsville, 
where the land, under the terms of the deed, was to be 
sold, who said that it would be inconvenient for him to 
sell the land on account of his having to attend the circuit 
court of Saline county; that Christian thereupon applied 
to the sheriff of Randolph county to sell, who proceeded 
to advertise and sell according to the requirements of the 
deed. While it cannot be said from this evidence that 
Shackelford refused to sell at all or at some time, we think 
it can be safely affirmed that his answer was equivalent to 
saying that he refused to sell then, and would only sell at 
such time as might suit his own convenience. This, we 
think, was such a refusal to act as authorized the holder of 
the note to call upon the sheriff to execute the trust. 

The sheriff thus having authority to sell, was it exer- 
cised by him in selling the land in a body, and not in par- 
. . sale in els, tothe detriment of the debtors? {[t was 
meee held in the case of Benkendorf v. Vincenz, 52 
Mo. 441, “that the mere fact that property conveyed by deed 
of trust is sold in gross is not per se suflicient to avoid the 
sale. There must be some attendant fraud, unfair dealing 
or abuse by the trustee of the confidence reposed in him, or 
some resulting injury from asale made in this way, in order 
to obtain the aid of a court of equity to divest title thus 
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acquired.” As to whether the land in question would have 
been more advantageously sold in separate tracts than in 
one body, there is conflicting evidence. It appears that 
the tract consisted of 290 acres, 170 acres of which was 
inclosed for cultivation, and that it had always been sold 
together as one farm. It also appears that on one forty 
acres of the tract there was a shaft for mining coal, and 
that the land was valuable for mining purposes. While all 
the witnesses, both those for plaintiffs and those for defend- 
ants, expressed the opinion that the said forty would have 
sold for enough to have paid the debt, several testified that 
if the shaft forty had been sold by itself it would have 
prejudiced the sale and value of the remainder. Witness 
Smith, who had known the land for forty years, testified 
that if the said forty had been sold with the timber, the 
balance would not have been worth much. There was also 
other evidence to the same effect. Plaintiffs introduced 
four witnesses who testified that the land ought to have 
been sold in parcels, while a much larger number testified 
that it ought to have been sold as it was, all together. 
There was not only this conflict of evidence as to whether 
the land could have been sold to better advantage by being 
sold in parcels instead of in a body, but the evidence was 
also conflicting as to the value of the land, the witnesses 
for plaintiffs, four or five in number, putting its value from 
about $5,000 to $10,000, while the witnesses for defendant, 
ten or twelve in number, placed a value on it ranging from 
$1,800 to $3,000, The land brought at the sale $2,175, and 
was incumbered with about $300 of taxes. Under this 
state of facts we cannot say that the trial court, having 
before it the witnesses, erred in refusing to vacate the sale 
and set aside the deed because the land had been sold in a 
body as one farm, it further appearing that it sold for a 
price approximating nearly the full value put upon it by 4 
majority of the witnesses. 

Nor do we think that the evidence established fraud, 
collusion or combination between defendants and the sheriff 
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. - success: WHO made the sale. All of them testify to 
ive incumbranees the contrary, and there is nothing in the evi- 
dence which overthrows their statements. It is true that 
Mr. Phillips, who was present at the sale, as he swears, as 
the agent of certain bondholders of the North Missouri 
Coal & Mining Company, testified that he requested the 
sheriff to sell the Jand in forty acre tracts, and that Chris- 
tian directed him to sell it all together. Williams, the 
sheriff, testified that he inquired whether the land was sus- 
ceptible of division and concluded it was best to sell it all 
together ; “that when the land was put up Phillips said 
he wanted it sold in forty acre tracts, that he represented 
the bondholders. Christian said he thought it best to sell 
it all together. I knew that Christian had previously pur- 
chased the land under execution. There was no fraud, 
collusion or combination at the sale that I know of. I was 
in no way interested in it; there was fair competition.” 

It further appeared that defendants Christian, Denny 
and Keebaugh had previously bought the land in question 
at an execution sale, made under a judgment against the 
North Missouri Coal & Mining Company which was sub- 
ject to both deeds of trust, and that Christian, to protect 
his interest, had bought the note of Morehead secured by 
the oldest deed of trust and under which the land was sold, 
and that on the day of the sale he refused to sell and as- 
sign said note to Phillips, the representative of other cred- 
itors secured by a deed of trust on the land in this suit 
and a large quantity of other land. It is insisted that 
fraud is made to appear by the refusal of Christian thus to 
sell and assign the note. If Phillips had offered to pay the 
debt in satisfaction of the mortgage, as the representative 
of plaintiffs, and Christian had refused to accept it, the 
subsequent sale would probably have been set aside with- 
aut further inquiry, he being one of the purchasers at the 
sale. But the evidence does not show that this was done, 
and Christian had the right to decline to sell the note, and 
the right, as the holder of it, to have the sale go on. 
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The state of facts thus developed shows a contest be- 
tween Phillips, as the representative of certain creditors of 
the North Missouri Coal & Mining Company, 
and the defendants Christian, Denny and 
Keebaugh, as the purchasers of all the inter- 
est of said mining company at execution sale under junior 
judgments, the said company practically having no interest 


4. : trustee’s 
discretion to sell 
in mass or in par- 
cels. 





in the contest, it being insolvent and its interest having 
been sold. Both sets were interested in the sale, one urging 
that it would bring more money if sold in parcels, the 
other that it would sell to better advantage to sell it in a 
body as one farm, as it had always been sold. The sheritt, 
in the exercise of his discretion, concluded after inquiry, 
as he swears, that it was best to sell it all together, and 
when put up each had equal opportunities of bidding upon 
the land, each did bid, defendants bid the most and bought 
the land, 

And plaintifts, in the decree, which by this appeal they 
are seeking to overthrow, ratified the sale they are seeking 
; ———: tatificae tO Mave vacated, by having the trial court, 
en on their motion, deeree and order the sheritt 
who made the sale to pay over to them the surplus proceeds 
of the sale remaining after paying the saiu note tor $500, 
interest and cost of this suit. Austin vr. Loring, 63 Mo. 19. 
Judgment affirmed, in which all concur. 

Motion for rekcaring overruled. 
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Revette v. Tue St. Louis, Iron Mountain & SovrHern 
Rattway Company, Appellant. 


1. Railroads: povuBLE DAMAGE act: Limitations. The statute, (R. 
S. 1879, 2 809,) allowing double damages to the owner for stock killed 
on a railroad, is penal; and three years is the time limited for the 
commencement of actions thereunder. This limitation is absolute, 
and is not extended by improper acts of the defendant preventing 
the commencement of the action. 





to 


:————: PLEADING. In an action brought under section 809, 
Revised Statutes 1879, the failure to state the time when plaintiff ’s 
stock was killed, is not necessarily a fatal defect in the staiement. 
Where the evidence is not preserved in such a case, the appellate 
court would be warranted in presuming that objections to the state- 
ment upon this ground were obviated on the trial by the evidence 
adduced. Even if it appeared on the face of the statement that the 
action was not commenced within the three years limited, a judg- 
ment for plaintiff would not be reversed, unless it appeared that 
defendant had affirmatively relied upon the statute of limitations 
as a bar to the action. 


Appeal from Madison Cireuit Court—Tlon. Joun B. Rosiy- 
son, Judge. 


AFFIRMED. 


The following is the statement filed with the justice: 
‘‘ Plaintiff states that the defendant is a corporation duly 
organized and existing as such under the above corporate 
name and style, by virtue of the general and special laws 
of the State of Missouri, and that as such corporation, it 
is the owner of that certain railroad known as the St. Louis 
& Iron Mountain Railroad which passes through the town- 
ship of St Michael, in the county of Madison, in the State 
of Missouri; and that said railroad is the same formerly 
owned by the &t. Louis & Iron Mountain Railroad Com- 
pany; that the said defendant is the successor in interest 
of and to the said St. Louis & Iron Mountain Railroad 
Company; and that defendant is also the owner of the 
property of said company, and by agreement with said 
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company became liable for its debts, liabilities and torts, 
and especially for the cause of action hereinafter set forth ; 
that as such corporation it was the duty of the defendant 
and said St. Louis & Iron Mountain Railroad Company to 
erect and maintain lawful fences, cattle-guards and road 
crossings on the sides of said railroad where the same 
passes in said township, through, along and adjoining in- 
closed and cultivated fields and uninclosed lands; that the 
defendant and said other company failed to so maintain in 
said township said fences, cattle-vuards and road crossings 
at a point on said railroad in said township, and about be- 
tween mile posts 97 and 104, on or about the — day of 
18—, (the plaintiff being unable to give the exact 
date,) by reason of which neglect and default, two jennets, 
each of the value of $100, one young jack of the value of 
$50, and one jennet of the value of $50, and belonging to 
plaintiff, strayed at said point, (which was not a public 
road or other crossing, nor a street of any town or village,) 
on the said railroad where the same in said township passes 
through, along and adjoining inclosed and cultivated fields, 
and were at said last named point negligently and care- 
lessly run over and killed by the defendant and the loco- 
motives, engines and cars which were then and there being 
run by the defendant and its servants and employes; that 
plaintiff never discovered, nor could he have discovered, 
that said animals had been as aforesaid, killed, until on 
or about the Ist day of June, 1877; that he was prevented 
from making discovery because defendant and its prede- 
cessor were guilty of an improper act in this, that of hiding 
and secreting said animals after they were killed and in- 
jured as aforesaid, so that plaintiff could not learn their 
whereabouts. Wherefore plaintiff demands double dama- 
ges for the killing as aforesaid of said animals, in the sum 
of $600, as is given by the statute in such cases made and 
provided. 

“ For a second cause of action, plaintiff states that the 
defendant is a corporation duly crganized and existing 
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under the above name, by virtue of the general and special 
laws of the State of Missouri, and that as such corporation, 
it is the owner of that certain railroad known as the Iron 
Mountain Railroad which passes through the township of 
St. Michael, in the county of Madison, in the State of Mis- 
souri, and that said railroad is the same formerly owned 
by the St. Louis & Iron Mountain Railroad Company ; that 
said defendant is the successor in interest of and to the 
said St. Louis & Iron Mountain Railroad Company, a eor- 
poration, etc., and that defendant is also the owner of the 
property of said company, and by agreement with said 
company became liable for its debts, liabilities and torts, 
especially for the cause of action hereinafter sect forth; 
that on or about the — day of , 18—, (the plaintiff not 
being able to give the precise date,) the plaintiff was the 
owner of two jennetsof the value of $100 each, one young 
jack of the value of $50, and one young jennet of the 
value of $50, all of which were of the total value of $300; 
that said jennets and jack were then in said township of 
St. Michael, in the county of Madison, in the State of Mis- 
souri, and near the line of said railroad; that it is and 
then was the duty of the defendant and its said predecessor, 
the St. Louis & Iron Mountain Railroad Company to care- 
fully and slowly run its engines and cars over the said rail- 
road, and to use due diligence to prevent cattle and other 
animals from being killed, which might stray upon the 
track of said railroad ; that it was also the duty of defend- 
ant and said Iron Mountain Railroad Company to erect 
and maintain a lawful, good and substantial fence on the 
sides of its said railroad in said township, and in the im- 
mediate vicinity in which said animals then were; that 
defendant and said St. Louis & Iron Mountain Railroad 
Company wholly failed to erect and maintain a legal or 
other fence on the sides of its said railroad in said town- 
ship, and that by reasen thereof, said jennets and said jack 
of plaintiff strayed upon said railroad; that being so on 
said railroad at and in said township, and about between 
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mile posts 97 and 104, said jennets and jack were then 
and there negligently and carelessly run over and killed by 
the engines, locomotives and cars, then being very fast and 
carelessly run at and on said railroad at said point in said 
township by the agents, servants and employes of defend- 
ant; that plaintiff never discovered, nor could have dis- 
covered, that said animals had been, as aforesaid, killed, 
until on or about the Ist day of June, 1877; that he was pre- 
vented from making such discovery because said defendant 
and its predecessor were guilty of an improper act, in this, 
that of hiding and secreting said animais after they were 
killed and injured as aforesaid, so that plaintiff could not 
learn their whereabouts. Wherefore plaintiff demands 
judgment for said sum of $300, by reason of the aforesaid 
killing of said jennets and jack, and for costs of suit.” 


Smith & Krauthof# and W. 2. Donaldson for appellant. 


B. B. Cahoon for respondent. 


SuERwoop, C. J.—The sufficiency of the plaintiff’s 
statement is the only point for our determination. The 
statute on which this action is founded is, doubtless, a penal 
statute, (R. 8S. 1879, § 809; Darnett v. Railroad Co., 68 Mo. 
56,) and the time limited for actions to be brought in such 
cases, is three years. 1 R.S.,§ 1710. Aside from any con- 
sideration of the date at which the act complained of was 
done, the statement is very full and complete; all the ele- 
ments necessary to a recovery, except that one, are well 
and fully set forth. We may concede at once that the ex- 
cuse offered by plaintiff for failing to bring his action 
sooner, does not apply to this class of actiuns, for section 
o246 of the General Statute of Limitations expressly pro- 
vides that: ‘ The provisions of this chapter shall not 
extend to any action which is or shall be otherwise limited 
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by any statute; but such action shall be brought within 
the time limited by such statute.” Such was our ruling 
in Gerren v. Railroad Co., 60 Mo. 405, where section 2124, 
Revised Statutes 1879, (the 5th section of the Damage Act.) 
was under discussion. So that it will readily appear that 
section 3244 of the General Statute of Limitations, which 
treats of improper conduct on the part of defendant, is 
totally inapplicable to cases of this sort. 


Il. 


The question then arises, has the plaintiff, by failing 
to state the time at which the alleged injury was done, and 
by stating an insufficient and inadmissible excuse for such 
failure, stated himself out of court? We are not of opin- 
ion that he has; and these are our reasons therefor: The 
record shows that a trial was had before the justice of the 
peace, and, so far as appears, the statute of limitations was 
not interposed. What evidence was introduced before the 
magistrate, we do not know, as on appeal taken by defend- 
ant to the circuit court, the judgment was simply affirmed 
without a trial. It may be that any objections to the in- 
sufficiency of the statement were supplied by the evidence 
adduced, and we are warranted in making such favorable 
presumptions where the evidence is not preserved, and 
where there is not an absolute failure to state facts consti- 
tuting a cause of action. Jnternational Bank v. Franklin 
Co., 65 Mo. 105; Garth v. Caldwell, 72 Mo. 622. Besides, 
even if we admit that the statement shows upon its face 
that the statutory bar existed to plaintiff’s action, the 
proper course for the defendant to have pursued was either 
to have pleaded the statute, or to have filed a motion to 
dismiss, or, if the cause had been tried de noro in the cir- 
cuit court, to have asked an instruction covering the point, 
as was done in Gerren’s case, supra. The general rule is, 
that a party relying on the statute as a bar, must plead it 
—the formality with which he makes his plea, or the man- 
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ner in which he urges his point, depending to a great ex- 


tent upon the forum in which he makes this defense. 


Holding these views, we shall affirm the judgment. 


' All concur. 


» 











Henry v. Duuue, Plaintiff in Error. 


Schools: ciry, TOWN AND VILLAGE bDisrricts. Chapter 47, General 
Statutes 1865, authorized the organization of any incorporated city 
or town, together with the territory attached for school purposes, if 
any, into a single school district; and section 17 of the act of March 
2ist, 1870, (2 Wag. Stat., p. 1267,) authorized any district so organ- 
ized to attach to itself territory outside the corporate limits of the 
city or town, by complyi with the provisions of that section. 

: JEFFERSON CITy ouT-Lots. The evidence adduced in this 
case clearly shows that the out-lots of the City of Jeffe: on became 
attached for school purposes to the city school district by virtue of 
a resolution adopted by the board of education of the district on the 
3lst day of August, 1868. 

: CITY, TOWN AND VILLAGE Districts. A resolution of a board 
of education of a city, town or village attaching outside territory 
for school purposes, (as authorized by section 1, page 164, Acts 1868, ) 
did not remain inoperative until the secretary of the board trans- 
mitted copies of the resolution to the clerks of the several town- 
ships affected, or until the several clerks czused the requisite changes 
to be made in the maps of their townships. It took immediate ef- 
fect, whether these oflicers performed their duties or not. 





: PRESUMPTION OF PERFORMANCE OF OFFICIAL DUTY. 
Where a board of education of a city school district directed the 
county clerk to include plaintiffs’ lots on the list of taxable property 
for school purposes, and plaintiffs paid such taxes thereon for sev- 
eral years, and one of them voted several times at elections for 
school directors, and the map of such board and the maps of the 
township showed that such lots were included in such city school 
district, and not in any of the sub-districts, it was held that these 
facts justified the presumption that the secretary of the board had 
performed his duty in certifying its resolution, attaching such lots 
to the school district, to the township clerk, and that such clerk 
acted upon the resolution and made the sub-districts conform 
thereto. 
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5. : : DETACHING TERRITORY. A board of education of a 
city has no power to detach by resolution territory attached by it 
in accordance with section 1 of the act of 1868, (Sess. Acts 1868, p. 


164). 





: DISTRICT MAPS, AS EVIDENCE. Maps of school districts made 
by authority of law, (2 Wag. Stat., 1248, 2 30,) and properly filed in 
the office of the county clerk, are public documents and competent 
as evidence. 





Error to Cole Circuit Court.—Hown. G. II. Burckuartt, Judge, 
presiding int the case. 

IREVERSED. 

M. J. Leaming and Belch § Silver for plaintiff in error. 

The onus was on plaintiff to sustain the allegations of 
the petition as to the illegality of the tax sought to be re- 
strained, and to show that their property was outside of 
the school district. Hilliard on Taxation, p. 295, § 15; C. 
B. §& Q. R. R. Co. v. Paddock, 75 Il. 616; Mills v. Thornton, 
26 Ill. 300 ; O’ Kane v. Treat, 25 Ill. 557; Pillsbury v. Hum- 
phrey, 26 Mich. 245; Harrison v. Vines, 46 Tex.15; Bailey 
v. Buell, 59 Barb. 168; Macomber v. Center, 44 Vt. 235; 
Briggs v. Whipple, 7 Vt. 15; Warden v. Supervisors, 14 Wis. 
618; Matter of Farmers’ Bank, 1 Thomp. & C. (N. Y.) 383; 
Hutchins v. Hope, 7 Gill (Md.) 119; State v. Melton, 8 Mo. 
418; Walton v. Walton, 17 Mo. 376; Sauer v. Kansas City, 
€9 Mo. 47. The finding is wholly without evidence to 
support it, and for that reason should be reversed. Cad- 
wallader v. Cadwallader, 26 Mo. 76; Darrier v. Darrier, 58 
Mo. 222; Nesbitt v. Neill, 67 Mo.27-. If the out-lots, at the 
time of and prior to the organization under chapter 47, 
were attached to the city for school purposes, they were 
necessarily included in that organization. 60 Mo. 540; 64 
Mo. 56. If so included, they will be presumed to have 
remained as originally organized. The notice, by its term-, 
shows that there was at the time of its publication and 
prior thereto, territory attached to the City of Jetierson 
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for school purposes. The maps were competent evidence. 
1 Phillips Ev., p. 236; 1 Dillon Munic. Corp., (3 Ed.) § 
304; 2 Wag. Stat., p. 1248, § 30. Officers are presume:l 
to perform their duties. Hilts v. Colvin, 14 Johns. 182; 1 
Phillips Ev., p. 604. Even if the out-lots were not in- 
cluded in the original organization, still the resolution of 
July 22nd, 1869, conclusively fixes them in the city district. 
The law of 1868, (Acts 1868, p. 164,) is constitutional. 
Sharp v. Miller,65 Mo. 50. The secretary of the board is 
presumed to have done his duty. Long v. Joplin M. Co., 
68 Mo. 431; School Directors v. School Directors, 73 Tll. 249, 
255. The board had no authority to detach territory once 
attached. 1 Dillon Munic. Corp., § 24. 


L. C. Krauthoff and. J. R. Edwards for defendants in 


error. 


School districts are by the law regarded as quasi mu- 
nicipal corporations of the most limited powers known to 
the law, having only such powers as are specially con- 
ferred; and such powers must be exercised precisely as 
given. Harris v. School Dist., 28 N. H. 58, 61; Rapelye v. 
Van Sickler, 1 Edm. Sel. Cas. (N. Y.) 175; 2 Dillon Munie. 
Corp., (2 Ed.) § 610; Sedg. Stat. and Const. Law, pp. 299, 
897; Potter’s Dwarris, pp. 146, 257; Trumpler v. Bemerly, 
39 Cal. 490; Nichol v. Nashville, 9 Humph. 252, 261; Fowler 
v. St. Joseph, 837 Mo. 228, 238; Cist v. State, 21 Ohio St. 339. 
The act of 1868, evidently contemplates that before the 
territory described in the resolution of the city or town 
board of education shall be held to be attached to such 
city or town, it shall be first detached from the township 
or county district to which it naturally belongs. Other- 
wise the same property might be in two districts at one 
and the same time. Some action on the part of the town- 
ship district authorities is necessary in order to complete 
the transfer of the territory. And the necessary action is 
clearly defined by this act; it is, first, that a copy of the 
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resolution shall be transmitted to the township districts 
..feeted, and second, that the clerk of such townships shall 
cause maps of their townships to be changed accordingly. 
Until these steps are taken, the process of detaching terri- 
tory from one and attaching it to another district, is not 
complete. In this case, there is no pretense of a compli- 
ance with these requirements. Butterfield v. School Dist., 61 
Me. 583; Downing v. Rugar, 21 Wend. 175; Powell v. Tut- 
tle. 3 N. Y. 396. Besides, the resolution was repealed the 
year after its passage and long before the levy of the taxes 
complained of. The repeal of the resolution obliterated 
it as completely as if it had never been passed. Key v. 
Goodwin, 4 Moore & Payne 341; 1 Dillon Munic. Corp., § 
314; Ogden v. Blackledge, 2 Cranch 272; Musgrove v. R. R. 
Co., 50 Miss. 677, 681; Bank v. Snelling 35 Mo. 190; Kan- 
sas City v. Clark, 68 Mo. 588; Sedg. Const. and Stat., p. 
108 et seq. 

Some objection was also made by counsel below to the 
ruling of the court putting the burden of proof, under the 
pleadings, upon the defendant; but the correctness of this 
ruling is unimportant, as we do not suppose defendant has 
thereby been prevented from producing any evidence favor- 
able to his theozy of the case. The location of the prop- 
erty outside of the corporate limits of the city, being 
admitted by the answer, such property was prima facie 
outside of the school district of said city. If it had been 
in anywise attached thereto, that was a fact peculiarly 
within the knowledge of the officers of such district, and 
a familiar and elementary rule of evidence made it ineum- 
bent upon them to show the fact if it existed. State v. 
Lipscomb, 52 Mo. 82; State v. Van Winkle, 1 Dutch. (N. J.) 
73. 


Norton, J.—This is a proceeding by injunction insti- 
tuted by John W. Henry, E. L. Edwards, H. Clay Ewing 
and J. L. Smith in the circuit court of Cole county, to en- 
join the defendant, who is the collector of the revenue of 
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said county, from collecting and enforcing the payment of 
certain school taxes directed to be extended on certain out- 
lots of the City of Jefferson, belonging to the plaintiffs, by 
the board of education of the Jefferson City school district. 
The question involved is whether or not the out-lots of 
said city are a portion of the school district of said city. 
It was not denied that such out-lots were outside of the 
corporate limits of the city, but it was insisted that they 
had been attached thereto for school purposes. The court 
below held that it did not appear that they were so attached, 
and granted the injunction prayed for. The defendant 
then sued out this writ. The only question for our deter- 
mination is, whether the evidence warranted the finding 
and judgment rendered by the circuit court. 

It is admitted by the pleadings that in 1867 the inhab- 
itants of the City of Jefferson, under the provisions of 
1, schools: Clty . chapter 47 of the General Statutes of 1865, 
districts. organized the said City of Jefferson into a 
separate or single school district. The first section of the 
above chapter provides “that any incorporated city or 
town in this State, plat as laid out and recorded, with the 
territory attached, or hereafter to be attached, to said city 
or town or village for school purposes, may be organized 
into a single school district.”* This section, owing to its 
phraseology, is somewhat obscure as to its meaning, but 
whatever of uncertainty arises upon the face of it, has been 
removed by the construction put upon it, in the cases of 
State ex rel. v. Heiser, 60 Mo. 540, and State ex rel. v. Board, 
ete., 64 Mo. 55, in which it was held that any incorporated 
city or town which had already attached to it for school pur- 
poses territory lying outside of its corporate limits, could 
organize itself into a single school district, embracing 
within such distriet such attached territory; and that such 
district when so organized might thereafter attach other 

This is the language of the section as it appears in the General 


Statutes. For an explanation of its true intent and meaning, see Acts 
1868, page 164. 
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territory under the provisions of section 17 of the act of 
March 21st, 1870, (2 Wag. Stat., p. 1267, § 17). It was 
also held that under said act any incorporated city or town, 
the school district of which only included the territory 
within the corporate limits of such city or town, might also 
organize itself into a single school district, and that after 
such organization it might also attach territory outside of 
its corporate limits to such district by complying with the 
provisions of said section 17. 

The question as to whether previous to the time the 
City of Jefferson was organized into a single school di-- 
‘Jefferson trict, territory lying outside of its corporate 

ay ae limits had been attached to, or was within 
the Jefferson City school district, is left in doubt by the 
evidence. The only evidence tending to establish this fact 
was a notice dated September 4th, 1867, and signed by 
fourteen persons, to the following effect: “The undersigned 
freeholders and residents of the City of Jefferson, and the 
territory attached thereto for school purposes, request the 
qualified electors of the aforesaid school district to assem- 
ble on September 14th next, between the hours of ten and 
twelve in the forenoon, at the mayor’s office, in the market 
house, then and there to vote for the organization of an 
independent school district under the act of March 15th, 
1866, amended by the act of March 13th, 1867.” 

From this notice an inference might be drawn that the 
schocl district of Jefferson City, at the time this initiatory 
step was taken to organize it into a single school district, 
embraced territory outside of the corporate limits; but 
whether the land of plaintiffs, upon which the tax com- 
plained of was imposed, was within the said territory, is not 
shown. We could not, therefore, supply by inference what 
the evidence fails to show, viz: That the property of 
plaintiffs was embraced in the territory attached to the 
Jc fferson City school district at the time it was organized 
i: 1867 into a separate school district. 

The only remaining question is, did the evidence ad- 
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duced on the trial show that the board of education of the 
city of Jetterson, after its organization into a single district, 
attach territory for school purposes which included the 
lands of plaintiffs, such lands being out-lots of Jetterson 
City. To establish this fact, defendant put in evidence a 
resolution of date August 31st, 1868, which is as follows: 
“« Resolved, That the territory lying east, south and 
west of the present city limits, to the extent of one and 
one-half miles from said limits, be, and the same is hereby 
attached for school purposes to the City of Jetterson.” 
Also the following resolution dated July 16th, 1859: 
‘Resolved, That the order extending the limits of the 
territory attached for school purposes to the City of Jef- 
ferson, passed by this board on August 51st, 1868, and re- 
corded on page 21 of this record, be, and the same is hereby 





rescinded.” 

Also the following resolution dated July 22nd, 1869 : 

“ Resolved, That the resolution of the 16th inst., in re- 
gard to the limits of the school district, does not refer to 
the out-lots of this city, but they are included within the 
city district; nor does it affect the southeast fractional 
quarter of section 1, in township 44, of range 12, which 
was attached to the city school district by a former board, 
and before the organization of the city under chapter 47 
of the General Statutes of Missouri.” 

Defendants also put in evidence a map of the school 
district of the City of Jefferson, according to the record 
of the board of education, which defined the boundary of 
said district and showed that the out-lots of Jefferson City 
were included in the said boundary; also a map or plat of 
township 44, range 11, indorsed “ 1873,” and produced by 
the county clerk as a paper from his office ; also a map or 
plat of township 44, range 11, indorsed, “filed June 4th, 
1870, by C. M. Ward, clerk.” Both of these maps showed 
the boundaries of the school sub-districts in said township 
and range, and the out-lots of Jeflerson City were not in- 
eluded in any of said sub-districts, but were included in 
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the Jefferson City district. Defendants also read in evi- 
dence the tax-books for the years 1870, 1871, 1872 and 1874, 
showing that plaintiffs had during those years paid taxes 
for school purposes on the out-lots of Jefferson City. De- 
fendants also offered in evidence the poll-books for the 
years 1878, 1879 and 1880, showing that one of the plaint- 
iffs had voted for the election of school directors of the 
board of education for the City of Jefferson. This evi- 
dence, we think, clearly establishes the fact that the out- 
lots of Jefferson City became attached for school purposes 
to the school district of the City of Jefferson, by virtue of 
the resolution adopted by the board of education on the 
31st day of August, 1868. 

The authority for the adoption of said resolution is to 
be found in section 1, Acts 1868, page 164, which is as fol- 
saat ior lows: “ It shall be lawful for any board ot 
tricts. education of any city, town or village in the 
State of Missouri, at any meeting thereof, to extend the 
limits or boundaries of the territory attached for school 
purposes to any city, town or village, to any distance not 
to exceed one and one-half miles from the limits of the 
corporation of any such city, town or village, as may, in 
their estimation, advance the general interest of education ; 
and upon the passage of a resolution by any board of edu- 
cation of any city, town or village, extending the limits or 
boundaries of territory attached for school purposes, to 
any city, town or village as aforesaid, it shall be the duty 
of the secretary of the board to transmit copies of the 
same to the clerk of each school township affected thereby, 
without delay; and thereupon the said township clerks 
shall cause maps of their respective townships, provided 
for in section 13, chapter 46, of the General Statutes, to be 
changed accordingly.” The position taken by counsel that 
under the above section a resolution adopted by the board 
of education of a city attaching territory outside of its 
corporate limits for school purposes, remains inoperative 
till the secretary of the said board transmits copies of the 
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same to the clerk of each township aftected thereby, and 
till the township clerks perform their duty under the sec- 
tion, is not maintainable. The statute does not so declare, 
and such a construction of it would put it in the power of 
the secretary of the board and township clerks to nullify 
the action of the board, by failing to perform the minis- 
terial duties imposed upon them by the statute. The ob- 
ject of the legislature in making these requirements, was 
that the township clerks might have before them the in- 
formation necessary to enable them to make such changes 
in the boundaries of sub-districts in their townships, or to 
make them conform to the resolution of the board attach- 
ing parts of the territory belonging to them to the city, 
town or village district. 

But were it even necessary that the clerk of the board 
should certify the resolution to the township clerk, and 
. ___.. that the township clerk should act upon it, 
Parformenee of Defore the resolution could be operative, yet 
teeta still, in view of the fact alleged in the peti- 
tion that since the organization of the City of Jefferson 
into a single school district the board of education has as- 


4 





sumed control and directed the county clerk to include the 
out-lots in the list of taxable property liable to be taxed 
for the support of said school; and in view of the fact 
shown by the evidence that plaintifts acquiesced therein by 
the payment of such taxes for the years 1870, 1871, 1872 
and 1874, and the further fact that one of the plaintiffs 
voted at the election for school directors for the years 1878, 
1879 and 1880; and in view of the further fact, shown by 
the map of the board of education of the City of Jefferson, 
and also the maps of township 44, range 11, offered in evi- 
dence, that the sub-districts in said township were made 
to conform to the resolution of the board, and that accord- 
ing to all three of these maps the out-lots were embraced 
in the Jetterson City district, and not in any of the sub- 
districts, the presumption may be justified and indulged 
that the secretary of the board of education of Jefferson 
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City did his duty in certifying the resolution of the board 
to the township clerk, and that the township clerk acted 
upon it and made the sub-districts of the township to con- 
form to it. School Directors v. School Directors, 73 11). 255; 
State ex rel. v. Board of Education, 64 Mo. 54; Long v. Jop- 
lin M. & S. Co., 68 Mo. 431. That the out-lots of the City 
of Jefferson, as shown by the maps in evidence, are within 
one and one-half miles of its corporate limits, cannot be 
disputed. 

It is also insisted that the resolution of July 16th, 1869, 
had the effect of rescinding or repealing the resolution of 
August 31st, 1868, and detaching the out-lots 
which had been attached by virtue of it. We 
have been unable to find any authority conferred by the 
school law upon a board of education of a city, town or 
village, to detach by resolution, territory which had been 
attached by resolution adopted in accordance with section 
1, Acts 1868, supra. The resolution of July 16th, 1869, 
for this reason, could have no such effect as is claimed for 
it. 2 Dillon Munic. Corp., § 89. The general assembly 
have undertaken in the school law to regulate the whole 
subject of forming, organizing and changing school dis- 
tricts; and boards of education and boards of directors must 
pursue the legislative will, and can exercise no power not 
expressly conferred or necessarily implied. Harris v. School 
District, 28 N. H. 58, 61. If the view contended for by 
plaintiffs is correct, that a board of education of a single 
or separate school district can, by a mere resolution, detach 
territory once attached to such district, what becomes of 
the territory thus detached, and to what district is the 
property in such territory amenable for taxes? It certainly 
would not, by a simple resolution detaching, belong to any 
other school district, but would be left ina condition where 
it would be liable to escape school taxation altogether. 

Section 30, 2 Wag. Stat. 1872, page 1248, shows that 
the maps offered in evidence were made by authority of 





, detaching territo- 
ry. 
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6 ———: districe [2W and were properly filed in the office of 
mapsasevidenee. the county clerk, and being public docu- 
ments, and coming from the proper custodian of them, 
they were properly received in evidence. 1 Phillips on 
Ev., p- 236. 

The judgment will be reversed and the cause remanded 
to the circuit court with directions to dissolve the injunc- 
tion and dismiss the bill of plaintiffs. All the judges 
concur. Judge Ilenry being a party-plaintiff, did not sit. 

Motion for rehearing overruled. 


WiiiaMs Vv. THe Missourt Pacrric RatLway Company, Ap- 
pellant. 


1. Railroads: DAMAGES FOR KILLING STOCK: PRIMA FACIE CASE. Inan 
action against a railroad company under the statute, (R. S. 1879, 2 
809,) to recover damages for killing plaintiff’s mule, it was held 
that plaintiff made out a prima facie case that the failure to fence 
its road occasioned the injury, by proof that the railroad passed 
through the inclosed lands of the plaintiff, that the defendant had 
failed to erect and maintain such a fence as the law requires along 
the side of such portion of its road, and that plaintiff’s mule straved 
upon the track for want of such fence, and was run over and killed 
by defendant’s engine and cars. 

: CONTRIBUTORY NEGLIGENCE. In such an action it appeared 
that plaintiff had a feed lot separated on the one side from his past- 
ure by a sufficient division fence, and on the other from the railroad 
track by an insufficient fence ; that plaintiff turned his mule into 
the pasture; that during the night the division fence was blown 
down by a violent wind and the mule escaped into the feed lot and 
thence to the railroad track, where he was killed. Held, that these 
facts did not sustain a charge of contributory negligence on plaint- 
iff ’s part. 

3. —-: : InsTRUCTIONS. In such an action an instruction is 
not necessarily objectionable because it fails to state in express lan- 
guage that to justify a finding for plaintiff, the jury must believe 
that a failure to fence occasioned the injury. 

4. : : PeTITION. The petition, in such an action, is not 



















SSS 























454 SUPREME COURT OF MISSOURI, 


Williams vy. The Missouri Pacific Railway Company. 


necessarily defective for the want of an express allegation that the 
failure to erect and maintain a sufficient fence along the side of its 
road occasioned the injury, where the language used in stating the 
cause of the injury was equivalent to such allegation. 


Appeal from Pettis Circuit Court—Hon. Witt1am T. Woop, 
Judge. 


AFFIRMED. 
Thos. J. Portis and E. A. Andrews for appellant. 


Under the statute, a failure to fence its road does not 
create an absolute liability against the railroad company. 
It is only when such failure to fence has “occasiored ”’ or 
caused the damage. This fact is jurisdictional. It must 
be alleged in the complaint, and there must be some evi- 
dence tending to prove it. Holman v. R. R. Co., 62 Mo. 
562. It must be the sole cause, for if the owner in any 
degree contributes to the injury, he cannot recover. Curry 
v. Railway Co., 43 Wis. 665, 673. The instruction given 
at plaintiff’s request is erroneous. It omits the vital ques- 
tion: Did the insufficient railroad fence “occasion” or 
cause the injury, or was it caused by the blowing down of 
plaintiff’s division fence? If caused by the latter, the de- 
fendant is certainly not liable. In other words, the instruc- 
tion is bad, because it directs the jury to find for plaintiff 
if defendant’s fence is not a lawful one, no matter what 
“ occasioned ”’ or caused the injury. An absolute liability 
where there is not a lawful fence! 


W. I. Feliz and C. A. Winslow for respondent. 


The case is not reversible for informality in the in- 
struction. Moore rv. Pacific R’y Co., 73 Mo. 438. 


Norton, J.—This action was instituted in the circuit 
court of Pettis county to recover double damages for in- 
juring plaintiff’s mule by defendant’s engine and cars, it 
being alleged that said mule had strayed upon defendant’s 














OCTOBER TERM, 1881. 455 





Williams v. The Missouri Pacific Railway Company. 


road at a point where the said road was not fenced as re- 
quired by law, and was crippled so as to be valueless. De- 
fendant’s answer is a gencral denial, and also sets up 
contributory negligence. Upon the trial plaintiff had 
judgment for $300, from which the defendant has ap- 
pealed. 

At the close of plaintiff’s evidence defendant demurred 
thereto, which was overruled, and this action of the court 
IBALL ROADS: gy ent one of wre grounds of arn 
ing stock: prima -he demurrer to the evidence was properly 
peaetaaes overruled. It clearly established the fact that 
defendant’s road passed through the inclosed lands of 
plaintiff, and that on the side of its said road the defend- 
ant had failed to erect and maintain such a fence as by law 
it was required to do; that plaintiff’s mule strayed upon 
the track of the road for want of such fence, and was run 
against by defendant’s engine and cars and so crippled as 
to be rendered wholly valueless; these facts clearly make 
out a prima facie case that the failure to fence occasioned 
the injury. 

It appears from the evidence that plaintiff’s barn and 
also a four acre lot adjoined the defendant’s road, and that 
> ——_- eontrip- Plaintiff also had a pasture of sixty acres be- 
utory negligence. tween which and the said four acre lot there 
was a division fence; that plaintiff, the night preceding 
the injury to the mule, turned it into said pasture, and that 
during the night two panels of the plaintiff’s fence divid- 
ing the said pasture and said four acre lot were blown down 
by a violent wind, that the said mule passed through 
the opening thus made into the four acre lot, and from 
thence it went on to the track of the road, the railroad fence 
being so out of repair that, in many places, it was not over 
three or three and a half feet high, and in many places 
so knocked down that a person could step over it, and that 
it had been in that condition for along time. It is claimed 
that this state of facts showed contributory negligence 
which was the proximate cause of the injury. We cannot 
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perceive the ground on which this claim is based. It cer- 
tainly was not negligence for plaintiff to turn his mule into 
his sixty acre pasture, especially when separated by a sufli- 
cient fence from the four acre lot; nor can he be chargeable 
with negligence, because his mule passed through two 
panels of his own fence, which a storm had blown down 
the night the mule was turned into his pasture. The four 
acre lot was used by plaintiff for a feed lot, and had he 
seen fit to remove entirely the fence dividing this lot from 
his pasture, he might have done so without subjecting him- 
self to the charge of contributory negligence. 

Upon the above state of facts the court instructed the 
jury. in substance that, if they believed plaintitf’s mule 

___. ___. 8trayed on defendant’s road at a point where 
ees it ran through, along or adjoining the in- 
closed or cultivated land of plaintiff, and that at said point 
said railroad did not have a good and substantial fence at 
least five feet high, and that said mule was injured by de- 
fendant’s engine and cars, they would find for the plaintiff. 
This instruction is objected to on the ground that the court 
failed in it to direct the jury that they must believe the 
failure to fence “occasioned” the injury. The precise 
question which this objection raises was before this court 
in the case of Moore v. Missouri Pacific R’y Co.,73 Mo. 439, 
and it was expressly held that such an omission was not 
reversible error, distinguishing that case from the cases of 
Luckie v. C. § A. R. R. Co., 67 Mo. 245, and Cunningham 
v. IT. § St. Jo. R. R. Co., 70 Mo. 202. See also Edwards 
v. K. C., St. Jo. § C. B. R. R. Co., ante, p. 117. 

It is also objected that the petition does not state a 
cause of action in this, that it does not allege that the tail- 
a. .___.. ure to erect and maintain a sufficient fence 
nee along the side of the road “ occasioned ” the 
injury. Itis true the pleader did not use the word “ oc- 
casioned,” but it is also true that he did use words equiv- 
alent to it in alleging the cause of theinjury. It is alleged 
that the mule in question strayed upon the railroad at a 
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point where it ran along and through plaintiff” s inclosed 
lands and at a place where said road was required to be 
fenced, but was not fenced with a good and substantial 
fence five feet high, and that defendant carelessly suffered 
the fence to be thrown down and remain down, * * 

by reason of which negligence the said mule strayed 
on the track as aforesaid and was crippled and injured by 
the engine of defendant. The words here employed con- 
vey to the mind the idea that the failure to fence was the 
cause of the injury, as fully as if the word “ occasioned ”’ 
had been used. Judgment affirmed. in which all concur. 


MoNicuoL, Plaintiff’ in Error, vy. Tug Untrep States Mgr- 
CANTILE REpoRTING AGENCY. 


1. Foreign Corporations, Service of Process on. Service of a 
summons upon a non-resident corporation having an office or doing 
business in this State, in the manner provided by the 4th subdivis- 
ion of section 3489, Revised Statutes 1879, has the effect of personal 
service and gives the court jurisdiction to enter a general judgment. 

Declaratory Statutes. A statute declaratory of the meaning of 

a former statute can have no force or effect as to past controversies, 

but it will control future cases. 

3. Foreign Corporations, Service of Process on: constituTIoN- 
AL LAW. The legislature has power to pass an act authorizing ser 
vice of legal process upon any non-resident corporation having an 
office or doing business within this State by leaving the same with 
an agent of the corporation within the State, and authorizing the 
rendition of a general judgment upon such service. 


te 


Error to St. Louis Court of Appeals. 
REVERSED. 
G. M. Stewart and Paul Bakewell for plaintitt in error. 


[t is a matter of public history, that tor years corpor- 
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ations, created by the laws of states and countries foreign 
to Missouri, have been permitted to transact business here 
with its people, with almost or quite the same facility as 
private individuals. They have been protected in all their 
rights of property by its laws to the same extent as its 
own citizens, and enjoyed all their immunities. They have 
been permitted to use the processes of its courts in the 
enforcement of their rights against the citizens of Missouri, 
in the same manner and with the same effect as its citizens, 
and that, irrespective of their having a local establishment 
or habitation here. While they have enjoyed these privi- 
leges unimpeded, it is not until within a comparatively 
recent period that the people of Missouri could proceed 
against these corporations in the same manner and with 
the same facility as they were proceeded against. While 
a citizen could be sued, for the purpose of procuring a per- 
sonal judgment, by the foreign corporation, against him, 
the corporation could only be subjected to the process of 
attachment, or by proceeding against the rem. Hill v. 
Sewing Machine Co.,4 Mo. App. 595. This wa~ often ex- 
tremely burdensome, and beyond the ability of the injured 
party to accomplish, because of the difficulty of procuring 
the necessary lond, and, besides, it entailed an undue 
amount of trouble, responsibility and expense to the citi- 
zen. It resulted in an unjust discrimination in favor of the 
foreign corporation against the citizen. If there was no 
property to be sequestered, the citizen of Missouri could 
not bring his action and establish his rights in the forum 
where the cause of action arose, and where the evidence 
existed ; but he must either abandon them, or he must go 
to the home of the corporation and there pursue his remedy 
with all the obvious disadvantages. In this there was an 
evident want of reciprocity on the part of the foreign cor- 
porations; and the legislature has from time to time en- 
deavored to cure this defect in the jurisprudence of this 
State. (See the several acts referred to in the opinion.] 
This legislation culminated in section 3489, Revised Stat- 
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utes 1879. By this section, we insist, the legislature meant 
precisely what it said, and it intended to and did provide 
a means for service, so as to give the court jurisdiction to 
render a general judgment against all foreign corporations 
having an office or doing business in this State, except 
those for which other methods have been provided, as rail- 
road and insurance companies; and this was within legis- 
lative competency. Farnsworth v. R. R. Co., 29 Mo. 75; 
City v. Wiggins Ferry Co., 40 Mo. 580; Gibbs v. Queen Ins. 
Co., 63 N. Y. 123; Barnett v. Chicago, etc., R. R. Co., 6 
Thomp. & Co. (N. Y.) 359; Pope v. Man’f’g Co., 8 South. 
L. Rev. 182; Freeholders v. R. R. Co., 41 N. J. 255; 14 Off. 
Gazette 523. Statutes similar to ours exist in many of the 
states and have received judicial construction. Lafayette 
Ins. Co. v. French, 18 How. 405; Railroad Co. v. Harris, 12 
Wall. 81; City Fire Ins. Co. v. Carrugi, 41 Ga. 660; Howe 
Machine Co. v. Souder, 58 Ga. 64; Wheeling, ete., Trans. Co. 
v. B.& O. R. R. Co., 1 Cin. 311; Western Union Telegraph 
Co. v. Pleasents, 46 Ala. 641; Runkle v. Ins. Co., 2 Fed. 
Rep. 9; Brownell v. R. R. Co., 3 Fed. Rep. 761; Hayden 
v. Man’f’g Co.,1 Fed. Rep. $8; Wilson Packing Co. v. Hun- 
ter, 7 Rep. 455; Weymouth v. R. R. Co..1 McArthur 19; Ex 
parte Schollenberger, 96 U.S. 369; Railway Co. v. Whitton, 
13 Wall. 270. The declaratory act of 1881 is to be con- 
sidered and weighed in determining the effect to be given 
to the provision to which it refers. Henschael v. Schmidtz, 
50 Mo. 454; Sedgwick Stat., ete., pp. 609, 623, and cases 
cited. It does not change, modify, limit or restrict any 
vested right, but only definitively determines the meaning 
of a former act, respecting the remedy in certain cases. 
If, however, the court should not take this view of this 
statute, it will regard it as an aid in determining the proper 
construction of section 3489. U. S. v. Freeman, 3 How. 
556; Pike v. Megoun, 44 Mo. 499; State v. Dill, 60 Mo. 433. 


Dyer & Ellis also tor plaintiff in error. 
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Hitchcock, Lubke & Player for defendant in error. 


So much of section 3489 of the Revised Statutes as 
authorizes summons to be served upon a foreign corpora- 
tion whose chief office is out of this State “ by delivering 
a copy of the writ and petition to any officer or agent of 
the corporation or company in charge of the office or place 
of business, or if it have no office or place of business, then 
to any officer, agent or employe, in any county where such 
service may be obtained,” is null and void if it is claimed 
the same gives to our courts personal jurisdiction over a 
foreign corporation whose chief office is out of this State. 
This has been expressly held. Latimer v. R. R. Co., 43 Mo. 
105; Middough v. R. R. Co., 51 Mo. 520; Hill v. Wheeler & 
Wilson Co., 4 Mo. App. 595; Robb v. C. § A. R. R. Co., 47 
Mo. 540; Farnsworth v. R. R. Co., 29 Mo. 75; St. Lovis v. 
Wiggins F. Co.,40 Mo. 580. A foreign corporation having 
its chief office out of this State, is like a non-resident in- 
dividual and can be sued in this State only by attachment 
of its goods and property. R.S., § 742; R.S8., § 398. So 
much of section 3489 as is hereinbefore quoted, if valid at 
all, is valid only to the extent of pointing out one mode of 
service upon a foreign corporation whose property is found 
in this State; and to that extent it is a substitute for notice 
by publication. 43 Mo. 105, and cases cited. 


SHERWOoD, C. J.—Action for libel published by de- 
fendant in St. Louis and elsewhere, plaintiff being resident 
in St. Louis. The petition, among other things, charged 
that “defendant is a corporation created and existing by 
virtue of the laws of New York, and has an office and 
place of business in St Louis.” Upon the filing of the 
petition asummons .ssued against defendant, and the sher- 
iff’s amended return upon the same is as follows: ‘“ Exe- 
euted this writ in the city of St. Louis, on the 29th day of 
January, 1880, by delivering a copy of the said writ and 





OCTOBER TERM, 1881. 461 





McNichol v. The United States Mercantile Reporting Agency. 


petition, as furnished by the clerk, to George M. Forster, 
agent of the Un.icd States Mercantile Reporting Agency, 
who was in its business office and had charge thereof at 
the time of said service. The president or other chief 
officer could not be found in the city of St. Louis.” 

The defendant pleaded to the jurisdiction of the court 
as follows: “And now comes defendant, and entering its 
appearance solely for the purposes of this plea, denies that 
the court has or can have any jurisdiction of defendant in 
this cause, and avers that defendant is a corporation incor- 
porated under the laws of the state of New York; that 
defendant’s chief office is not in this State; that defendant 
is not a resident corporation of this State, but is a foreign 
corporation, having its chief office out of this State; and 
that defendant has not any office in this State, or agent in 
charge of any office in this State, nor has it any agent in 
this State, nor has it ever had any agent or office in this 
State. And further, that the facts set forth in the amended 
return of the sheriff upon the writ of summons herein are 
not true. Wherefore defendant prays that this plea may 
be allowed and the cause dismissed for want of jurisdic- 
tion.” Plaintiff filed a motion to strike out this plea, but 
the motion was denied. 





Section 3489, (R. 8. 1879,) which comes under discus- 
sion in the present instance, is as follows: “A summons 
shall be executed, except as otherwise provided by law, 
either: First, by reading the writ to defendant and deliv- 
ering to him a copy of the petition ; or, Second, by deliver- 
ing to him a copy of the petition and writ; or, third, by 
leaving a copy of the petition and writ at his usual place 
of abode, with some person of his family over the age of 
fifteen years; (or, Fourth, where the defendant is a cor- 
poration or joint-stock company, organized under the laws 
of any other state or country, and having an office or doing 
business in this State, by delivering a copy of the writ and 
petition to any officer or agent of such corporation or com 















462 SUPREME COURT OF MISSOURI, 


McNichol v. The United States Mercantile Reporting Agency. 





pany, in charge of any office or place of business; or if it 
have no oflice or place of business, then to any officer, 
agent or employe in any county where such service may 
be obtained ;) or, Fifth, where there are several defendants, 
by delivering to the defendant who shall be first summoned 
a copy of the petition and writ, and to such as shall be sub- 
sequently summoned, a copy of the writ; or by leaving 
such copy at the usual place of abode of the defendant 
with some person of his family over the age of fifteen 
years,” ete. 

I have included in brackets the fourth subdivision of 
that section, to which special attention is requisite, as upon 
that plaintiff bottoms his claim that the service herein is 
valid. Apart from that subdivision, which appears for the 
first time in the present Revision, the section, save an 
amendment which struck out the word wi/ite as it stood in 
the General Statutes of 1865, is the same as it was in 1855. 
2 R. 8., 1223, § 7. Section 7, just cited, evidently provided 
only for service on individuals. The effect of sucii service 
upon individuals had been previously detined and declared 
in section 5 of the same chapter. 2 R. 8. 1855, p. 1222. 
This section corresponds with section 3487 of the present 
Revision, and provides that * every defendant served with 
the summons fifteen days before the return day thereof, 
shall be bound to appear at the return term of the writ; 
and if such summons be served less than fifteen days, he 
shall be bound to appear at the term next after the return 
term of such writ.” Section 1 of the same article (art. 5) 
provides how suits may be instituted, i. ¢., by filing a peti- 
tion, etc., and by the voluntary appearance of the adverse 
party, or in lack of such appearance, by suing out a writ 
of summons against the person or attachment against the 
property of defendant. Tlis section corresponds with sec- 
tion 3485 of the present Revision. 

The 4th and 6th sections of the same article of the 
laws of 1855, make provision that the original writ, in cases 
not otherwise provided for by law, shall be a summons; 
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that it shall be returnable on the first day of the next term 
thereafter, if such first day be within fifteen days there- 
after, and if not, then made returnable on the first day of 
the sceo: d term, and that such writ shall command the 
officer to summon the defendant to appear in court on the 
return day of the writ to answer the petition of the plaintiff. 
These provisions correspond with sections 3486 and 3488, 
of the present Revision, and when service under such pro- 
visions is had upon an individual, a general judgment 
against the party served is authorized. 

The question then arises, did the legislature, by the 
introduction into section 3489 of the fourth subdivision 
aforesaid, intend that the service of a summons on a cor- 
poration as provided for in that subdivision, should be fol- 
lowed by like legal effects and consequences as would the 
like service on an individual? In a word, that service of 
summons in one case should result in the same way as ser- 
vice in the other? If we apply to this case the familiar 
maxim, * Noscitur a sociis ;’ if we follow the rule laid down 
by Lord Bacon that copulatio verborum indicat acceptionem 
in eodem sensu, there would seem to be but little room for 
doubt that the legislature, by coupling in the same section 
words which provide for service on an individual with words 
which provide for service on a corporation, intended that 
the words thus employed should, from the very fact of the 
intimate connection of such words, be understood in the 
same sense and have the same force and effect. And be- 
rides, long prior to the enactment of the fourth subdivision 
now being discussed, the meaning of the words in the dif- 
ferent sections I have cited in respect to individuals had, in 
consequence of repeated adjudications, acquired a fixed 
import. In such cases, where judicial construction puts ¢ 
certain meaning on the words of a statute, and the legis. 
lature, in a subsequent act, in pari materia, or as an amend- 
ment of the original act, uses the same words, there arises 
a presumption that the legislature used those words in- 
tending to express the meaning which it knew had been 
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put on the same words before. Broom Leg. Max., 586, 
and cases cited. And aside from any judicial construetion 
of a statute, the legislature must be presumed familiar with 
the ordinary results incident to and attendant on the ser- 
vice of the usual process on individuals, and when it amends 
and enlarges a section of a statute by adding thereto a 
clause providing for similar service on a corporation, it is 
difficult to conceive of any sound reason for believing that 
any other result was intended in the case of a corporation 
than in that of an individual. 

In further elucidation of the intention of the legisla- 
ture in this behalf, it is proper to note the history of leg 
islation in this State respecting the service of process on 
corporations. In 1855 the Revised Statutes provided that 
“any corporation incorporated by any other state or coun- 
try and having property in this State, shall be liable to be 
sued, and the property of the same shall be subject to at- 
tachment, in the same manner as individuals, residents of 
other states or countries and having property, are now lia- 
ble to be sued and their property subject to be attached.” 
1 R.S., p. 375, § 22. In 1859 the legislature passed an act 
providing that “all railroad companies who own and operate 
roads terminating opposite to the city of St. Louis, and 
whose chief office or place of business is in the city of St. 
Louis, shall be sued in the same manner, and no other, that 
railroad companies chartered by the laws of this State are 
now sued.” Sess. Acts 1859, p. 67. The method there re- 
ferred to for service on domestic railroad corporations is 
that found in section 1, Revised Statutes 1855, page 376, as 
follows: “In all actions which may be instituted against 
a corporation or incorporated company, it shall be suffi- 
cient to issue a summons, commanding the corporation, by 
their corporate name, to appear and answer the action; 
which summons shall be directed as provided by this arti- 
cle, and be returnable in like manner, and subject to the 
same rules and regulations as the like process in case of 
individuals.” The plain purpose of the amendment of 
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1859 was to place a railroad corporation, incorporated in 
another state, but having its chief office here, on the same 
plane as a domestic corporation, which, as above seen, was 
made suable in like manner, by the like process and sub- 
ject to the same rules and regulations as “in case of indi- 
viduals.” This provision of the general law (§ 22, supra,) 
respecting service on foreign corporations, and the amend- 
ment of 1859 respecting foreign railroad corporations, were 
considered in connection with each other, and it was held 
that, in consequence of the amendment above cited, a for- 
eign railroad corporation by reason of its having its chief 
office or place of business in St. Louis was virtually a resi- 
dent of this State, subject to ordinary process, and, there- 
fore, there was no ground for ‘he issuance of the extraor- 
dinary process of attachment. Farnsworth v. Railroad Co., 
20 Mo. 75. 

In 1865 a Revision of the statutes occurred, when sec- 
tion 22, supra, was blended with the act of 1859, thus: 
“Any corporation incorporated by auy other state or 
country, and having property in this State, shall be liable 
to be sued, and the property of the same shall be subject 
to attachment, in the same manner as individuals, residents 
of other states or countries, and having property, are now 
liable to be sued and their property subject to be attached; 
Provided, That all railroad companies who own and ope- 
rate roads terminating opposite to the city of St. Louis, 
and whose chief office or place of business is in the city of 
St. Louis, shall be sued in the same manner, and no other, 
that railroad companies chartered by the laws of this State 
are now sued.” The act of 1859 was also embodied in 
chapter 164 of the Revised Statutes of 1865, at section 2, 
which chapter related to the manner of commencing suits. 
In 1871 the subject of serving process on foreign railroad 
corporations came up again for consideration, and this court 
held in Robb v. Railroad Co., 47 Mo. 540, that the defend- 
ant therein could not, under the statute, be served by the 


ordinary process of summons, because, under the terms of 
3-74 
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the statute, jurisdiction was made to depend on the fact 
that the corporation had its chief office, or place of busi- 
ness, located in St. Louis. 

The law remained, as declared in Robb’s case, until 
1877, when, as if with the fixed design of establishing a 
rule different from that announced in that case, as well as 
that of Middough v. Railroad Co., 51 Mo. 520, by a divided 
court, the legislature, leaving section 17 of chapter 62 of 
the General Statutes, rclating to corporations, untouched» 
amended section 2 of chapter 164, which relates to the 
manner of commencing suits, by providing that: “All 
railroad corporations that own or operate roads terminating 
opposite to any point in this State, and which have offices 
or places of business in this State, shall be sued in the same 
manner as railroad corporations chartered by this State.” 
Laws of 1877, p. 369. Similar statutes, from time to time, 
have been passed by our legislature, prescribing the method 
of service on foreign insurance companies, and making 
such service equivalent to personal service. 1 R. 8S. 1855, 
p. 855, § 1; Gen. St. 1865, p. 402, § 3; Laws 1869, p. 38, § 
31. This law is still retained in the present Revision. 2 
R. 8. 1879, § 6013. Section 22, chapter 34, of the Revision 
of 1855, which subsequently, by being blended with sec- 
tion 1 of the law of 1859, supra became section 17 of 
chapter 62 of the Revision of 1805, and is now section 
742 of the chapter entitled “Corporations” in the present 
Revision, except that portion of section 17, relating to rail- 
road companies, which portion was amended by the act 
of 1877, is now section 3497 of the existing laws, and is 
in the same article, that relating to practice, as section 
3489, supra. The fourth subdivision of the last mentioned 
section was enacted by the legislature, as already seen, two 
years after having placed foreign railroad companies ope- 
rating roads whose termini are opposite to any point in this 
State, and having offices or places of business in this State, 
on the same footing as domestic railroad corporations, and 
many years after foreign insurance companies, by repeated 
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enactments and repeated revisions thereof, had been put, 
as to service of process, on the same plane as similar cor- 
porations chartered by the laws of the State. 

The question then recurs: W hat object had the legislature 
in view in adding to section 3489 the subdivision aforesaid ? 
Certainly not to obtain personal service or its equivalent 
on foreign railroad and foreign insurance corporations, for 
that end had been already accomplished. I can conceive 
of no other object and no other intention actuating the 
legislature but a desire to render the service of a summons 
on all foreign corporations as facile and effective as it al- 
ready was on individuals, domestic cofporations, two classes 
of foreign corporations and upon foreign joint-stock com- 
panies. § 3498. The history of legislation in this State, 
which I have given fully, supports and is in accord with 
this view. Thus we have, in 1855, a law allowing service 
by summons on all domestic corporations ; a law authoriz- 
ing similar service on foreign insurance companies, and a 
law authorizing any other foreign corporation having prop- 
erty in the State to be sued by attachment or as non-resi- 
dent individuals are sued. Then, in 1859, a law is enacted 
allowing foreign railroad companies whose chief office, etc., 
isin the city of St. Louis to be served with summons, as 
are domestic corporations. Then, in 1877, we have a law 
amendatory of the last one and making service by sum- 
mons valid on all foreign railroad corporations, ete., having 
offices or places of business in this State. Then, in 1879, 
when a revision of all the laws occurs, the legislation which 
had supplied defects in the statute so far as pointed out by 
the judiciary, culminated in the enactment of the clause 
being discussed, whereby all foreign corporations having 
an office and doing business in this State, or an agent or 
employe, are made suable in precisely the same manner as 
any other defendant, by the delivery of a copy of the writ 
and petition. 

If it be said that this view of the clause in question is 
incorrect because it renders nugatory and meaningless the 
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act of 1877, (§ 3497, supra,) relating to foreign railroad 
corporations, the reply is, that it is by no means of infre- 
quent occurrence that sections of the statute that have long 
since outlived their usefulness, the purpose of their enact- 
ment, are, by some oversight, allowed to encumber our 
statute book. Thus, though the right of entry has long 
since become obsolete and useless, each succeeding revision 
keeps it among our laws. Ferguson v. Bartholomew, 67 Mo. 
212.. Nor can I regard the clause in question as amenda- 
tory of section 742. That section is in and of itself com- 
plete and relates to an entirely different class of cases ; 
relates to those foreign corporations, whether railroad, in- 
surance, manufacturing or what-not, that have no office or 
place of business in this State so that service of summons 
can be had on them, but yet having property in this State, 
suit under that section can be brought against them by 
attachment or in rem, just as it can against individuals. 
Nor can the view I here advance respecting the clause in 
question be gainsaid in consequence of such clause not 
prescribing the effect of the service of the process it spec- 
ifies, since such effect had been designated by the other 
sections of the same chapter as to individual defendants, 
and the clause in question treats defendant corporations in 
the same way. Besides, the right to serve a summons pre- 
supposes its lawful issuance, and the legislature having 
provided that all foreign corporations and joint-stock com- 
panies, having an office or doing business in this State 
might be served with process by delivering a copy of the 
petition and writ, it is to be presumed that the legislature 
intended that the ordinary consequences should attend such 
service. Especially should this presumption obtain after 
this court in Farnsworth v. Railroad Co., supra, had declared 
that a provision for similar service on a foreign railroad 
corporation having its chief office or place of business in 
this State was equivalent to ordinary personal service, anid 
exempted such corporation from the extraordinary process 
of attachment. 
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Nor will it do to say that the method of service under 
discussion was intended as merely constructive service, sub- 
stitutionary of that by publication. What warrant is there 
for such assertion? It is surely not found either in the 
language employed, or in the context, the contiguous mem- 
bers of the same section. Why then overlook the plain 
and natural import of the terms used? Why cast about 
to see if that language which, employed in the same sec- 
tion as to individuals, means personal service or its equiva- 
lent, may not by some far-fetched and forced construction 
he construed to mean publication when applied to corpora- 
tions? Let us, for the sake of illustration, adopt for the 
nonce the correctness of the theory that service on the cor- 
poration is to have barely the effect of publication, and 
note the result. In every suit commenced by attachment; 
the writ contains a clause of summons. 1 R. 8. 1879, § 
415. An action is commenced by attachment against a 
foreign manufacturing corporation having property in this 
State, and having an office or doing business in this State, 
and an agent or employe. The officer, as in duty bound, 
delivers a copy of the petition and writ to the agent, as an 
ordinary summons. Ib., § 420. The officer then makes 
his return as follows: “State of Missouri, county of ’ 
ss.: Executed the within writ of attachment in the county 
aforesaid, on the — day of , 188—, by attaching the 
following described property as that of the defendant, to- 
wit: (describing it,) and by delivering to A B, agent of the 
within named defendant, at the office of said defendant, a 
copy of the within writ and petition. I further certify 
that the defendant is not to be found in my said county.” 

Would not such a return amount to a contradiction in 
terms? Can a defendant be “found” for one purpose and 
be non est as to another? Butif this return is legal and 
proper, what occurs next? The sheriff makes return that 
the defendant cannot be found, and thereupon the court, 
acting conformably with section 3496 in such cases made 
and provided, orders that publication be made, agreeably to 
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section 3494. So that if the fourth clause aforesaid, in 
deed and in truth, “ can have no more operation than asa 
substitute for constructive notice in a proceeding against a non- 
resident individual,” this will result in a manufacturing cor- 
poration being served with constructive process twice, once 
by the method prescribed by the fourth clause, and again 
by that prescribed by section 3494. And the consequences 
would not be different were the proceeding one in rem, in- 
stead of by attachment. 

The illustration I have just employed, as I think, 
shows, and conclusively shows, that the “constructive notice” 
theory above mentioned is wholly inapplicable to the fourth 
clause aforesaid, wholly inapplicable for the palpable rea- 
son that if that clause is regarded as a mere substitute for 
service by publication, as has been asserted, then section 
8494 relating thereto and: providing therefor, “ would have 
been rendered useless,” for why provide two methods of pub- 
lication when already possessed of one applicable to all 
non-residents? Why provide another which, when cm- 
ployed, does not, as has been shown, even possess the poor 
merit of being constructive notice, but only lays a basis 
and paves the way for constructive notice, as provided in 
section 3494, supra? Can it be possible that the legislature 
intended any such anomalous and useless result to tlow 
from and follow the operation of the fourth clause? It is 
impossible to believe this was intended. If it was, then 
such a construction of the fourth clause, while it does not 
construe the statute “to mean nothing” in fact, does so in 
eficct; for while service of process under it is valid for some 
purpose, that purpose is itself invalid, as when the service is 
had with all the formality known to the law, its efticacy is 
no greater than would be an allegation in a petition or an 
affidavit of non-residency, as required by section 3494, sw- 
pra. For the reasons aforesaid, Iam of opinion that the 
clause before us was improperly construed by the circuit 
court. 
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IT. 


Counsel have made reference to the act of March 26th, 
1881, which is as follows: ‘“ Be it enacted by the general 
assembly of the State of Missouri, as follows: That the 
fourth paragraph of section 3489 of article 4 of chapter 59 
of the Revised Statutes means, and shall be construed to 
mean, that service had, as provided by said paragraph, 
upon the party or parties therein named, has and shall have 
the effect of personal service; and it shall be as effectual 
as though the same was served on the principal; and the 
courts of this State shall have the same right and power 
to enter a general judgment against the defendant or de- 
fendants as if they were created by the laws of this State.” 
Acts 1881, p. 175. This act is a declaratory act, (Sedgwick 
on Stat., p. 29,) and was passed twenty-five days after the 
delivery of the opinion of the St. Louis court of appeals, 
but the act ean be of no assistance to us so far as concerns 
the present case, because legislative action cannot be made 
to retroact upon past controversies, and to reverse decis- 
ions which the courts, in the exercise of their undoubted 
authority, have made. This would be to install the legis- 
lature in the place of the judiciary, with power to revise 
and overturn the solemn adjudications of the latter—a 
thing not to be tolerated. Cooley Const. Lim., pp. 93, 94, 
and cases cited. Such action, however, of the legislature, 
though retrespectively void, is held valid as to future cases. 
Ib., pp. 94, 95, and cases cited. But, as heretofore seen, 
no such legislative aid was necessary, as the clause we have 
discussed in plain, simple and direct ternis declared the leg- 
islative intention and will. 


ILL. 


There is only one further puint to be discussed, which 
is the power of the legislature to authorize such service to 
be the basis for a judgment in personam. Leliance is } laced 
by defendant on Latimer rv. Jiailroad Co., 43 Mo. 105. An 
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examination of this case, however, will show it to differ 
widely from this one, both in facts and statutory provisions. 
That suit was brought on a judgment rendered in the state 
of New York against a corporation, based upon service 
had on a director temporarily present in the city of New 
York, when the corporation had no office in that state, and 
section 134 of the laws of 1849 required such service on 
the foreign corporation to be made “ personally upon the 
president, treasurer or secretary thereof.” In such cireum- 
stances this court very properly held that no jurisdiction 
over the corporation was acquired, and that the judgment 
was a nullity. That decision was based on Hulbert v. Ins. 
Co., 4 How. Pr. 275; Brewster v. Railroad Co., 5 How. Pr. 
183, and Bates rv. Railroad Co., 138 How. Pr. 516, which 
construed the law of 1849. Subsequently the law of that 
state was changed, and the act of 1855 was passed, (chap. 
279,) which contained similar provisions to our present 
provisions as to service on foreign insurance companies. 
The effect of the law was considered by the court of ap- 
peals in Gibbs v. Ins. Co., 63 N. Y. 114, in a most elaborate 
and exhaustive manner, embracing a history of legislation 
in that state as well as the examination of numerous au- 
thorities, and the conclusion reached that the statute au- 
thorizing personal service and a personal judgment against 
a foreign insurance corporation, was valid to all intents and 
purposes. 

And in this State it was held that a foreign insurance 
corporation having an agent appointed by it, as required 
by the act of December 8th, 1855, should be regarded as a 
domestic corporation, (1 R.S., § 1,) might be garnished 
and a general judgment rendered against such corporation, 
Napton, J.,remarking: “Such agents doin fact represent 
the corporation here, although in the foreign country where 
the corporation has been chartered and its chief place of 
business is, there is another chief officer of such corpora- 
tion.” McAllister r. Ins. Co. 28 Mo. 214. In Farnsworth 
v. Railroud Co., liobb cv. Ruilroad Co., and Middough v. Rail- 
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road Co., 51 Mo. 520, supra, a foreign railroad corporation, 
having its chief office in St. Louis, was held amenable to 
general process and a general judgment in like manner as 
a domestic corporation. Now, if it be competent for the 
legislature to designate in one instance the officer on whom 
process may be served, assuredly it is competent in all in- 
stances where the corporation has an office and does busi- 
ness in this State. It is true that a corporation cannot 
migrate; cannot change its place of residence ; nevertheless 
it may transact business, it may incur liabilities, it may sue 
and be sued, in a jurisdiction other than that in which it 
is chartered. When it goes into another state and engages 
in the transaction of business, it goes there with the 
consent, either expressed or implied, of such state; it goes 
there in presumed assent and submission to the laws of 
that state, which provide for the service of process upon 
such corporations. 

A very strong case on this point is that of Jnsurance 
Co. v. French, 18 How. 404. The state of Indiana had 
chartered an insufance company, whose principal office 
was at Lafayette in that state. The state of Ohio passed 
a law providing that foreign insurance companies might 
do business in that state, upon condition of appointing an 
agent upon whom process could be served. The corpora- 
tion established an office at Cincinnati, was served with 
process delivered to its agent, and judgment rendered. 
Afterward suit was brought in Indiana on the judgment 
thus recovered, and objection was made that the Ohio court 
had no jurisdiction over the person sued; that. the corpor- 
ation being created by a law of Indiana, could have no 
existence out of that state, and consequently could not be 
sued in Ohio, but the Supreme Court of the United States 
ruled that the judgment was as valid, and entitled to the 
same faith and credit under the constitution and laws of 
the United States, as though rendered in the state where 
the corporation had its habitat. In Railroad Co. v. Iarris, 
12 Wail. 65, Ilarris brought suit in the supreme court of 
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the district of Columbia for injuries received. The cor- 
poration was chartered by the state of Maryland. The 
provision of law at the time suit was brought, defining the 
jurisdiction of the supreme court of the district, was the 
act of congress providing: ‘That no action or suit shall 
be brought before said court by any original process against 
any person who shail not be an inhabitant of or found within 
said district at the time of serving the writ,” and the dec- 
laration did not charge the company with being a citiz n, 
resident or inhabitant of the district,” but a corporation 

. ° “ possessing a legal and recognized exist- 
ence within the limits of the District of Columbia, and 
exercising therein corporate powers, rights and privileges, 
in the making of contracts,” ete. The company pleaded 
in abatement that it was not an irhabitant of, and not 
found in the district where the writ was served. But the 
suit was held properly brought and the service properly 
made; the court, among other things, remarking: “A 
corporation is in law, for civil purposes, deemed a person ; 
it may sue and be sued, grant and receive, and do all other 
acts, not ultra vires, which a natural person could do. The 
chief point of difference between the natural and artificial 
person is that the former may do whatever is not forbidden 
by law, the latter can only do what is authorized by its 
charter. It cannot migrate, but may exercise its authority 
in a foreign territory upon such conditions as may be pre- 
scribed by the law of the place. One of these conditions 
may be that it shall consent to be sued there. If it do 
business there, it will be presumed to have assented and 
will be bound accordingly ;” and the company was held 
as “ liable to suit where the suit was brought in all respects 
as if it had been an independent corporation of the same lo- 
eality.” Similar enunciations were made in Ex parte Schol- 
lenberger, 96 U. 8S. 369, and the foregoing decisions ap- 
proved. 

New Jersey has a statute essentially the same as the 
one we have been discussing, and there it is held that a 
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general judgment may be rendered against a foreign cor- 
poration, sued under the statutory provisions. In Georgia, 
the Hartford Insurance Company was sued and pleaded to 
the jurisdiction on the ground of being a resident of the state 
of Connecticut, and on the ground of not having been served 
with process. But the court said: “The only difficulty 
in the way is a practical one. By the common law, process 
against a corporation must be served upon its president or 
principal officer. (Angell & Ames, § 404.) * . 

Nor is it any inherent, fundamental quality in a corpora- 
tion t! at }-rocess agiinst it should le served upon its 
principal officer. It is mere matter of municipal law that 
the state may change at pleasure. We grant to these for- 
eign corporations the right to do business here; we permit 
them to open offices here; we protect them in the property 
they hold here; we open our courts to them for the enforce- 
ment of the claims they have upon our citizens. Is it hard, 
or a violation of principle, that they should be put on the 
same footing as to actions against them as our own corpor- 
ations?” Insurance Co. v. Carrugi, 41 Ga. 660. The other 
eases cited by plaintiff fully support the position that a 
foreign corporation, having agents and doing business in 
another state, is suable in the latter locality by such pro- 
cess served upon the agent of the corporation as such state 
may prescribe. If the law was not so; if it were out of 
the power of the legislature to provide suitable process, 
whereby foreign corporations having officers and agents 
and doing business in this State, could be successfully sued 
in ordinary actions like our own corporations are sued, thie 
result would be in many instances a substantial denial of 
justice. Denied in our own courts the privilege of suing 
such corporations, our citizens would either have to resort 
to distant foreign tribunals for redress, or else to abandon 
all hope of recovery, because the cost of the remedy would 
far exceed the value of the redress to be obtained, and fre- 
quently no relief could be afforded by the foreign court 
because of the action being grounded on some local law 
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peculiar to this state. Neither reason nor authority will 
uphold such an anomalous view.” The judgment of the 
St. Louis court of appeals, as well as that of the circuit 
court, are reversed and the cause remanded, in order that 
the same may be proceeded with in conformity hereto. 
All concur. 





Tue Srate ex rel. ALEXIAN Brotuers Hosprrat v. Powers, 
Appellant. 


Taxation, Exemption from: CHARITABLE INsTITUTION. A hospital 
building is not excluded from the benefits of a statute exempting 
from taxation property used for “ purposes purely charitable,” 
merely because certain patients therein pay for what they receive, 
where it appears that any profit derived therefrom is applied ex- 
clusively to the charitable purposes of the institution.* 


Appeal from St. Lows Court of Appeals. 
AFFIRMED. 


Leverett Bell tor appellant. 
A. J. P. Garesche for respondent. 


Henry, J.—This was a proceeding in the nature of a 
mandamus to compel the city assessor to strike from the 
list of taxable property one acre of land and improvements 
thereon in the city of St. Louis, owned by relator, on the 
ground that it is “ exclusively * * for purposes 
purely charitable, and is, therefore, not subject to taxa- 
tion.” A full statement of the case will be found in 10 
Mo. App. 263. The judgment of the circuit court was for 
relator. On appeal to the court of appeals, that judgment 
was aftirmed, and the city assessor has appealed to this 


*This syllabus is taken from 10 Mo. App. 263. 
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court. A careful examination of the opinion delivered in 
this cause by the court of appeals, and of the authorities 
cited, has satisfied us with the argument and conclusions 
of that court, and its judgment is affirmed. Hoven and 
Ray, JJ..coneur. Suerwoop, C. J., and Norton, J.. dissent. 





CooxksEy v. Twe Kansas City, St. Josepn & Councit BLuUFFs 
RaILRoaD Company, Appellant. 


1. Judgment: parou evipence. Upon the trial of a plea of former 
ecovery and the production of a transcript of a justice of the peace 
n support thereof, showing judgment in favor of the plaintiff, parol 
evidence is inadmissible to show that the justice was directed by 
plaintiff’s attorney, after the evidence was heard, to dismiss the 
suit. 


to 





A BAR TO A SECOND suit. A cause of action upon which a 
judgment is rendered becomes merged in the judgment and cannot 
be the basis of a new action so long as the judgment isin force. 
Where, therefore, upon appeal from a judgment of a justice of the 
peace, the plaintiff dismissed his suit in the circuit court, that did 
not save another action begun by him before the dismissal on the 
same cause of action. 


Appeal from Holt Circuit Court—Hon. H. 8S. KeE.ey, 
Judge. 


REVERSED. 
Strong & Mosman for appellant. 


Plaintiff ’s evidence as to his dismissal of the suit be- 
fore the justiee, was incompetent. Wynne v. Aubuchon, 23 
Mo. 30; Montgomery v. Farley, 5 Mo. 233; Bailey v. Mc- 
Ginniss, 57 Mo. 362; Jeffries v. Wright, 51 Mo. 215; John- 
son v. Beazley, 65 Mo. 250; Rumfelt v. O’ Brien, 57 Mo. 569. 
The judgment obtained by plaintiff before the justice 
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merged his cause of action, and he had none when he insti- 
tuted this suit in the circuit court. Blake v. Downey, 51 
Mo. 437. 


James Limbird for respondent. 


Norton, J.—This suit was instituted in the Holt county 
circuit court, to recover damages for injuries alleged to have 
heen done to a mule of plaintiff, in consequence of thie 
failure of defendant to erect and maintain cattle-guards at 
a farm crossing, and good and sufficient or lawful fences 
on the sides of its road, as well as its failure to erect and 
maintain sufficient gates at said farm crossing. The an- 
swer of defendant, besides being a general denial, set up 
that plaintiff ought not to have or maintain his said action 
for that, on the 23rd day of July, 1877, the plaintiff sued 
defendant for and on account of the injuries to the mule 
mentioned in the petition herein, before a justice of the 
peace, who had jurisdiction of such action, and on the 9th 
day of August, 1877, obtained judgment before said jus- 
tice for said cause; that on the 10th day of August, 1877, 
the plaintiff instituted this cause; that the suit before said 
justice was for the same cause of action as that sued on in 
the amended petition herein. On the trial plaintiff ob- 
tuined judgment, from which defendant has appealed, and 
among other errors assigned, it is alleged that the court 
erred in refusing to give the following declarations of law 
asked by the defendant, viz: 

4. If the jury believe from the evidence that prior to 
the time of the commencement of this suit the plaintiff 
herein had brought an action before one Lucas, a justice 
of the peace, against the defendant for its injuries of the 
mule in suit, and had obtained a judgment for damages 
therefor, and that said judgment was still in force at the 
time of the commencement of the suit herein, then plaintiff 
cannot recover, notwithstanding said suit may have been 
dismissed by plaintiff after the commencement of this 
present action. 
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5. Ifthe jury find from the evidence that the plaintiff, 
on the 23rd day of July, 1877, began a suit before a justice 
of the peace of Forbes township, for injuries done to the 
mule mentioned ia the petition, which injuries so sued for 
before said justice were the same for which he brings this 
suit, and that said plaintiff recovered a judgment before 
said justice on said cause of action, on the 9th day of Au- 
gust, 1877, and that afterward, on the 10th day of August, 
1877, and while said judgment was still in force, he began 
this suit, then the court instructs the jury that the dam- 
ages sustained by the plaintiff to said mule were merged 
in the judgment so rendered by said justice, and the 
plaintiff, prior to the dismissal of said suit before said jus- 
tice, could not begin his suit in the circuit court, and their 
verdict must be for the defendant. 

The evidence in the case, u},on which these instructions 
wire based, showed that plaintiff sued defendant before a 
justice of the peace on the 28rd day of July, 1877, for 
injuries done to his mule, and recovered judgment for the 
same on the 9th day of August, 1877, that from this judg- 
ment an appeal was taken by defendant on the 18th day of 
August, 1877, and that plaintiff afterward, on the 18th day 
of September, dismissed his suit. The evidence also 
showed that, on the 10th day of August, 1877, plaintiff 
commenced this suit for the same cause of action that had 
been tried before the justice of the peace, and upon which 
vlaintiff had obtained judgment. 

Excluding from our consideration the verbal evidence 
which the court improperly received, over defendant’s ob- 
jection, tending to show that the justice of the peace, before 
whom the case was tried, was directed by plaintiff’s attor- 
ney, after the evidence was heard, to dismiss the suit, we 
are of the opinion that the above instructions were fully 
warranted by the evidence, and that they should have been 
given. 

Plaintiff’s cause of action having been merged in the 
judgment obtained before the justice on the 9th day of 
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August, 1877, he had no cause of action on the 10th day 
of August, 1877, the time this suit was commenced. The 
dismissal of the suit on the 18th day of September follow- 
ing, after the cause had been appealed to the circuit court, 
could only have the effect of authorizing plaintiff to sue 
again after such dismissal, but could not relate back and 
give plaintiff a cause of action on the 10th day of August 
any more than the maturity of a note, not due when sued 
upon, after suit brought would authorize a recovery in 
such suit. “The cause of action is said to merge in the 
judgment establishing it, upon the same principle that a 
simple contract merges into a specialty. Courts, in order 
to give a proper and just effect to a judgment, sometimes 
look behind, to see upon what it is founded, just as they 
would in construing a statute seek to ascertain the occasion 
and purpose of itsenactment. The cause of action, though 
it may be examined to aid in interpreting the judgment, 
can never again become the basis of a suit between the same 
parties. It has lost its vitality; it has expended its force 
and effect. All its power to sustain rights and enforce 
liabilities has terminated in the judgment or decree. It is 
drowned in the judgment and must henceforth be regarded 
as functus officio.” Freeman on Judgments, § 215. Judg- 
ment reversed and cause remanded. in which all the judges 
concur. 
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1. Municipal Corporation: puTy TO KEEP ITS STREETS SAFE: NOTICE 
OF DEFECTS. Every municipal corporation is bound to keep its streets 
free from obstruction and reasonably safe for travel in the usual 
modes, and is liable for injuries caused by neglect todo so. Norcan 
this duty be evaded, suspended or cast upon another by any act of 

the corporation. If a defect in a street be occasioned by accident, 
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or by the wrongful and unauthorized act of a third person, the lia- 
bility of the corporation does not begin until it has notice of the 
defect, or until the defect has existed for such a length of time that 
ignorance of its existence is inexcusable, but if it be occasioned by 
the act of the corporation itself or by the act of a person autl.o-ized 
by the corporation to make any use of the street which results in 
producing the defect, the corporation will be liable without notice. 
-: CASE ADJUDGED. A gas company empowered by law to lay 
its gas pipes through the streets of a city with the consent of the city 
authorities, obtained such consent, agreeing on its part to leave the 
streets in good condition and not to allow the ditches it might dig 
to be left open longer than should be necessary to lay or repair the 
pipes. In the prosecution of its work the company opened a ditch 
in one of the streets, which, for want of pipe, was left open for sev- 
eral days. Whilst se exposed, plaintiff, passing at night, fell in and 
was hurt. Held, that the city having given the company permission 
to occupy the street was liable to the same extent asif the ditch had 
been opened by its own servants, ¢. e., without proof of notice; that 
the fact that the city had obtained from the company an agreement 
for securing the safety of the streets did not do away with the city’s 
liability, and that the plaintiff, if free from fault or negligence on 
her part, might recover for the injuries sustained, though she knew 
of the existence of the ditch when she went into the street. 
: : MEASURE OF DAMAGES FOR PERSONAL INJURIES. In a 
suit to recover for injuries thus sustained, the court instructed the 
jury that they should take into consideration not only plaintiff’s 
age and condition in life, the physical injury inflicted and the bodily 
pain and mental anguish endured, together with the loss of time 
occasioned, and all expenses incurred in and about the treatment 
of her case, but also any and all such damages which it appeared 
from the evidence would reasonably result to her from such injuries 
in the future. Held, no error. 





Appeal from Audrain Circuit Court.—Hon. G. Porrsr, 


Judge. 


AFFIRMED. 


Overall § Judson for appellant. 


If the ground of this action was positive misfeasance 


on the part of the corporation, its officers or servants in 
doing an act which caused the street to be in a dangerous 
condition, no other notice to the corporation of the condi- 
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tion of the street would be essential to its liability, and 
the action of the court in leaving out of consideration the 
question of notice would not be error. But if plaintiff 
had a right of action upon the ground of the alleged neg- 
lect of the corporation to put the street in repair or to 
remedy the cause of danger occasioned by the wrongful act 
of the gus company in making an excavation in defend- 
ant’s street and leaving it open at night, without placing 
lights near to notify persons passing of the danger, notice 
to the defendant of the condition of the street, and the 
failure of the gas company to have out signal lights or 
such a state of facts as gave to the jury the right to infer 
notice, was necessary to give plaintiff a right of action 
against the defendant. Dillon Muniec. Corp., (3 Ed.) § 1020, 
and cases cited; Bassett v. St. Joseph, 53 Mo. 290; Oliver 
v. City of Kansas, 69 Mo. 79; Beaudean v. Cape Girardeau, 
71 Mo. 392. The gas company was not the servant or 
agent of defendant, and hence the rule respondeat superior 
does not apply, and the company, not the town, is alone 
responsible to plaintiff for injuries suffered by her by rea- 
son of the neglect or misfeasance of the company. 17 Mo. 
121; 40 Mo. 569; Schweickhardt v. St. Louis, 2 Mo. App. 
571; Morgan v. Bowman, 22 Mo. 538; Kelly v. The Mayor, 
11 N. Y. 432; Maxmilian v. The Mayor, 62 N. Y. 160; s. 
c., 20 Am. Rep. 468. The same rule applies where a stat- 
ute is first to be accepted by the city council as where it is 
imposed without assent. Fisher v. Boston, 104 Mass. 87; 
s. ¢.,6 Am. Rep. 196. In the case at bar defendant had 
done all it could do. It had passed an ordinance requir- 
ing the gas company in laying its pipes to “ leave the streets 
in good condition; the ditches not to be left open any 
longer than is necessary to lay or repair pipes.” Besides, 
the gas company was not acting under defendant’s author- 
ity in excavating in the street and laying its pipes. Public 
highways and streets are not the property of the particular 
listrict or city, but the property of the State, subject alone 
to its disposal. Lackland v. R. R. Co., 31 Mo. 180. The 
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right to lay the pipes is derived from the State, (R.S 
1879, § 951,) and the “consent of the municipal authorities” 
simply means that the necessity for supplying gas by such 
means shall first be determined by the municipality. The 
necessity for supplying gas by this means having been 
found to exist, the municipality may direct the manner in 
which the work shall be done, not upon such terms and 
conditions as the authorities may wish, but only by “ rea- 
sonable regulations,” and any unreasonable regulations 
would be wholly void and could be disregarded by the gas 
company. The proper light in which to regard the matter 
is to consider the grantee of the franchise from the State, 
in laying its pipes in the streets, as representing the gov- 
ernment, and the government as acting under its right of 
eminent domain. 


Wm. J. Howell with Gordon, McIntyre « Kennan also 
for appellant. 


The gas company was not the agent or servant of de- 
fendant; was responsible for its own wrongful acts, and 
the town was not liable, if at all, for injuries to persons 
occasioned by obstructions or trenches made and left open 
by the company without notice thereof to the town au- 
thorities. 2 Dillon Munic. Corp., (2 Ed.) § 790; Hart v. 
Brooklyn, 36 Barb. 226; s.¢., 1 Am. Law Reg.,(N.S.) 631; 
17 Mo. 121; 53 Mo. 290; 69 Mo. 79; 71 Mo. 392. The 
basis of this action is negligence on the part of the town, 
and care and — from negligence by plaintiff. 2 Dillon 
Munic. Corp., § 790. Therefore notice should have been 
shown, and failure to remedy defect, to authorize recovery. 
The fifth instruction gives to the jury too broad a range 
in assessing damages, particularly on what they might con- 
jecture the future would develop. 


Guitar § Douglass and Macfarlane § Trimble for re- 
spondent. 
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The defendant, having full power and control over its 
streets, was bound to keep them in a proper state of repair, 
free from obstructions, so that they would be reasonably 
safe for travel in the usual modes, and a neglect on its part 
to do so would render it liable to one injured by reason of 
such neglect. Duty in this respect could not be evaded, 
suspended or cast upon others, by any act of its own, and 
defendant could not avoid its responsibility by any arrange- 
ment with another Therefore, the ordinance of defend- 
ant, requiring the gas company to leave the streets in good 
condition, and providing that the ditches should not be left 
open longer than was necessary to lay or repair pipes, did 
not relieve the defendant from its liabiiity to respondent 
for injuries received by reason of said gas company hav- 
ing its ditches open contrary to the requirement of said 
ordinance. 2 Dillon Munic. Corp., (2 Ed.) §§ 789,791; 40 
Mo. 569; Smith v. St. Joseph, 45 Mo. 449; Bowie v. Kansas 
City, 51 Mo. 454;-71 Mo. 395; Fink v. St. Louis, 71 Mo. 
52; Ward v. Jefferson, 24 Wis. 342; 17 N. Y. 104. The 
gas company may not be the -servant or agent of the de- 
fendant, neither was it a contractor under the defendant to 
do a necessary public work, but it was a licensed wrong- 
doer. One who authorizes the doing of a wrongful act is 
a party to it, and the act of the trespasser will be his act. 
It may be that the town would have authority to provide 
for lighting its streets with gas, which might necessi- 
tate the digging of trenches in its streets, but, it is under 
the more imperative obligation of keeping its streets in a 
safe condition, and failing to do so, it should not be allowed 
to fall back on the negligence of the parties doing the work 
and thus obtaining a reward for its own want of care and 
attention. Lence, it should make no difference whether 
the gas company or those employed by it were or were not 
negligent in doing the work. The negligence of defendant, 
for which it was charged, was in authorizing the work and 
in failing to see that travel on the streets was not injured 
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or rendered dangerous. Dillon Munic. Corp., (2 Ed.) § 
796, Notice and a reasonable time to repair are required 
in cases in which the defeet is caused by the unauthorized 
act of third persons, or by some sudden or unforeseen 
cause, such as a storm; but when the defect is the result of 
the act of the corporation itself or of others acting under 
its authority, notice is not required or will be implied. 
Requa v. Rochester, 45 N. Y. 135; MeCarthy v. Syracuse, 46 
N. Y. 197; Hume v. Mayor, 47 N. Y. 646; Market v. St. 
Louis, 56 Mo. 190; 53 Mo. 290; Dillon Munice. Corp., (2 
Ed.) §§ 789 to 792. Under the facts and circumstances 
shown in evidence in this case, notice to defendant would 
be implied. The trench was suffered to remain open for 
four days in the principal street, near the center of the 
town. 


Henry, J.—This suit was instituted in the Boone circuit 
court by plaintiff to recover damages for an injury sus- 
tained by her from falling into a ditch made by The Co- 
lumbia Gas & Coke Company, along Broadway street in 
said town and on a bridge in said street. 

The accident occurred on the bridge on the night of 
August 13th, 1876, as plaintiff was returning from church 
with her escort. The ditch, or trench, for about fifteen 
feet east of the bridge and on the bridge, was left open 
from the 11th to the 14th of August, and witnesses for 
defendant testified that on the night of the 138th, as on pre- 
vious nights, a red light was placed about twenty feet east 
of the bridge, and that it remained there lighted until 
the morning of the 14th. There was testimony for plaintiff 
to show the contrary. The plaintiff resided with her 
father southwest of the bridge; one witness says 150 feet, 
another 150 yards, and a third from 280 to 290 feet; but 
whatever the distance may be, there is no question that the 
bridge could be seen from Col. Russell’s residence, and 
probably also the trench on the bridge ; but plaintiff testi- 
fied that she never saw the trench on the bridge, although 
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she saw v the s gas company digging the trench in n Broadway 
street. She started alone to the Episcopal church, east of 
the bridge on Broadway on the night of the 13th, about, or a 
little after dusk, and fell in company with the rector and 
his wife at the bridge; but says she was engaged in con- 
versation with them and did not see the trench. It was a 
dark night, and returning from chureh, between ten and 
eleven o'clock, the accident occurred 

The Columbia Gas & Coke Company was organized 
under the 7th article of the general corporation law, by the 
14th section of which any corporation formed under that 
article, for the purpose of supplying any city, town or vil- 
lage with gas, * . has the power to lay conduct- 
ors for conveying gas through the streets * * of 
any such city, town or village, with the consent of the mu- 
nicipal authorities thereof, and under such reasonable reg- 
ulations as the authorities may prescribe. Wag. Stat., p. 
336. The town of Columbia passed an ordinance giving 
to said Gas & Coke Company the right to lay gas pipes 
along any street or alley, provided the same shall be left 
in good condition and the ditches not be left open any 
longer than necessary to lay or repair pipes. On the 21st 
day of November, 1872, the said company, in writing, ac- 
cepted the rights, etc., granted by said ordinance. 

The injury to plaintiff was a sprain of the ankle, and 
was a serious and painful affliction, confining plaintiff to 
the house from August to November. There was evidence 
tending to prove that the sprain was improperly treated 
by the physicians, and was, in consequence, more serious 
than it would otherwise have been; and also that plaintiff 
in November and subsequently, danced in quadrilles and 
waltzes, which aggravated the injury and retarded re- 
covery. 

The cause was tried in the Audrain circuit court on 
change of venue, and plaintiff obtained a judgment for 
$2,800, from which defendant has appealed. 

For plaintiff the court gave the following instructions « 
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1. The jury are instructed that if they find from the 
evidence that the Columbia Gas & Coke Company was au- 
thorized by defendant to build its gas works and lay pipes 
along the streets in the town of Columbia, as stated in 
plaintiff’s. petition, and that, in pursuance thereof, it did 
dig the excavation complained of across and on Flat Branch 
bridge on Broadway street in said town, and permitted 
said excavation to remain open and exposed, and that 
plaintiff, in passing along said street, fell or was precipi- 
tated into said excavation, without any fault or negligence 
on her part, then your verdict should be for plaintiff. 

2. The jury are instructed that it was the duty of 
detendant to keep its streets and highways in a proper 
state of repair, free from obstructions and safe for travel, 
and if the jury believe from the evidence that the excava- 
tion mentioned in plaintiff’s petition was made by the 
Columbia Gas & Coke Company under the autharity of the 
defendant, and that the same was permitted to remain open 
and unprotected, and that plaintiff, in passing along Broad- 
way strect in the town of Columbia, fell or was precipitated 
into said excavation, without any fault or negligence on her 
part, and was injured thereby, the jury should find for the 
plaintiff. 

3. If the jury believe from the evidence tnat the de- 
fendant authorized the Columbia Gas & Coke Company to 
dig the excavation complained of, in Broadway street, as 
stated in plaintiff’s petition, and permitted said excavation 
to remain open, without proper and sufficient protection to 
notify and warn persons passing along said street of the 
danger, and that plaintiff, in passing along said street in 
the night-time, without any fault or negligence on her part, 
fell or was precipitated into said excavation or ditch, and 
was injured thereby, their verdict should be for the plaintiff, 
although the jury may further believe from the evidence 
that plaintiff knew that said excavation had been made. 

4. The fact that plaintiff may have aggravated the 
injury complained of, and retarded her recovery therefrom 
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by dancing, or immoderate use of her foot, eannot defeat 
her right to recover in this action, but can be considered 
only in mitigation of damages. 

5. If the jury find for the plaintiff, in estimating her 
damages they will take into consideration, not only her age 
and condition in life, the physical injury inflicted and the 
bodily pain and mental anguish endured, together with the 
loss of time occasioned, and all expenses incurred in and 
about the treatment of her case, but also any and all such 
damages which it appears from the evidence, will reason- 
ably result to her from said injuries in the future. 

The defendant asked the court to instruct the jury in 
effect, as follows: 

1. If they find from the evidence in the case that the 
Columbia Gas & Coke Company was not the servant or in 
the employ of defendant at the time said ditch was dug 
and left open, or at the time of the accident, they will find 
for defendant. 

2. If they believe from the evidence in the case that 
the Columbia Gas & Coke Company, whilst engaged in 
placing and laying gas pipes through the western portion 
of Broadway street, in the town of Columbia, and near, 
across and on a bridge known as Flat Branch bridge, pre- 
paratory to laying gas pipes and setting and arranging gas 
posts thereon, made an excavation in said street for said 
purpose, near to and on said bridge, which excavation was 
left open for the want of pipe to lay therein, from about 
the 11th day of August, 1876, to the 14th day of said 
month, and whilst said excavation was open, to-wit: On 
the evening of the 13th day of said month, in the night- 
time, the plaintiff, in passing along and across said street, 
was precipitated or fell into said excavation and injured to 
some extent, yet the jury should find for the defendant, 
unless they further find that the authorities of said town 
had noiice of the exposed condition of said excavation. 

8. If they find that said company made an excuva- 
tion in Broadway street near to and on Flat Branch bridge 
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in said street, preparatory to laying gas pipes and setting 
gas posts, and that said excavation remained open from 
the 11th day of August, 1876, to the 14th day of said 
month, and that said company placed signal lights in and 
near to said excavation in the night-time, and embracing 
the time of the alleged injury to plaintiff, to notify or warn 
the public of the existence of said excavation, the plaintiff 
was bound to exercise reasonable and ordinary care and 
prudence to avoid any aecident or injury therefrom; and 
if they believe that the plaintiff, in so attempting to pass 
by or over said excavation, was injured by being precipi- 
tated or falling therein, which injury she might have 
avoided by the exercise of ordinary care and prudence, 
they will find for defendant. 

4. If they find that said company made an excava- 
tion in Broadway street, near to and on Flat Branch bridge 
in said street, preparatory to the laying of gas pipes and 
setting of gas posts. and that said excavation remained 
open from the 11th day of August, 1876, to the 14th day 
of said month, and plaintiff had notice or warning of the 
same, sufficient to put a prudent person on his guard against 
the danger of said excavation, and in passing by and across 
said excavation on account of not then using ordinary care 
she fell or was precipitated into the same, and thereby re- 
ceived some injury, the jury will find for defendant. 

5. If they should find for plaintiff, they should only 
assess such damages as she sustained on account of being 
precipitated into said excavation, and should not allow 
damages from the aggravation or increase of said injury, 
or new injury to plaintiff, if any the evidence shows was 
caused or brought about by the imprudence of plaintiff, or 
the malpractice or improper treatment of her physician or 
physicians. 

6. If they believe from the evidence in the case that 
no warning light was placed near the ditch on the night of 
the 13th day of August, 1876, they are instructed that the 
plaintiff was not in consequence thereof relieved of the 
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duty of diligence and care, both at the time of passing over 
said bridge and afterward in the treatment of her bruised 
foot, and if, after receiving the bruise upon her foot, by 
ler own imprudence and improper use of her said foot 
when in its bruised condition, further harm has resulted, 
the defendant is not responsible for such harm. 

Instructions one, two and six were refused, and three, 
four and five given. 

The town of Columbia is bound to keep its streets free 
from obstruction, and reasonably safe for travel in the usual 
modes, and is liable for an injury by a neglect of this duty. 
Blake v. St. Louis, 40 Mo. 569; Bassett v. St. Joseph, 53 Mo. 
290; Welsh v. St. Louis, 73 Mo. 71; 2 Dillon Munic. Corp., 
(2 Ed.) § 1024 Nor can this duty be evaded, suspended 
or cast upon others by any act of itsown. 2 Dillon Munic. 
Corp., § 1027, and authorities above cited. If a defect in 
a street be occasioned by accident, or by the wrongful and 
unauthorized act of a third person, the liability of the city 
does not begin until it has notice of the defect, or until it 
has existed for such a length of time that ignorance of its 
existence is inexcusable. It is in such cases that the au- 
thorities cited by counsel of respondent, with respect to 
notice of the defect, are applicable. ‘“ Where streets have 
been rendered unsafe by the direct act, order or authority of 
the municipal corporation, (not acting through independent 
contractors,) no question has been made, or can reasonably 
exist, as to the liability of the corporation for injuries thus 
produced, when the person suffering them is without con- 
tributory fault, or was using due care. Where the duty to 
keep its streets in safe condition rests upon the corporation, 
it is liable for injuries caused by its neglect or omission to 
keep the streets in repair, as well as for those caused by 
defects occasioned by the wrongful acts of others, but, as 
in such cases, the basis of the action is negligence, notice to the 
corporation of the defect which caused the injury, or facts 
from which notice thereof may reasonably be inferred, or 
proof of circumstances from which it appears that the de- 














OCTOBER TERM, 1881. 491 








Russell v. The Inhabitants of the Town of Columbia. 


fect ought to have been known and remedied by it, is es 
sential to liability.” 2 Dillon, § 1024. I have quoted thus 
extensively from this author, for the reason that, in that 
paragraph, the distinction between the cases in which 1 - 
tice of the defect is required, and those in which it is not, 
is clearly taken. 

In Bassett rv. St. Joseph, 53 Mo. 298, the court observed : 
“All of the evidence in the present case shows most clearly 
that the excavation was either extended into the highway 
afew feet or came up tothe edge of the highway. In 
such cases, if it renders travel dangerous, it is as much 
the duty of the city to protect the public against the dan- 
ger in the one case as in the other, and it makes no differ- 
ence in such case, whether the excavation was made by the 
city, or by another, except when not made by the authori- 
ties of the city, they would not be liable until after they 
had notice of the dangerous condition of the street.” This 
is a recognition of the distinction. Here the trench hav- 
ing been dug by a company, to which the town of Colum- 
bia had given permission to make it, and which permission 
it was at liberty to withhold, the liability of the corpora- 
tion is the same as if it had been made by its own servants, 
by its direction. 

Barry v. St. Louis, 17 Mo. 121, which held a contrary 
doctrine, has been overruled by Welsh v. St. Louis, supra, 
and while adjudications in line with Barry v. St. Louis, are 
to be found in some of our sister states, yet, in others the 
doctrine more recently announced by the court on that 
subject is maintained. In Norrs v. Utica, 17 N. Y. 104, the 
plaintiff drove his team into a sewer excavated in a street 
of said city, and sued the city for damages. The defense 
was that the excavation was made by one Shippy, under a 
contract with the city. This was held no defense, the court 
remarking: “Although the work is let out by contract, 
the corporation remains charged with the care and control 
of the street in which the improvement is carried on. The 
performance of this work necessarily renders the street 
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unsafe for night travel. This is a result that does not at 
all depend on the care or negligence of the laborers em- 
ployed by the contractor. The dangerarises from the nature 
of the improvement, and if it van be averted only by spe- 
cial precautions, such as placing guards or lighting the 
streets, the corporation which has authorized the work is 
plainly bound to take those precautions.” 

The contract between Shippy and the city contained 
no stipulation in respect to any precautions for the security 
of travelers, and while the ordinance which permitted the 
gas company to make the trench in question in this case 
required the company to keep the street in good condition, 
and not to leave the ditch open any longer than necessary 
for laying or repairing pipes, we do not think that that 
exempted the city from liability. It authorized the dig- 
ging of the trench, and knew that the work was in prog- 
ress. In Storrs v. Utica the court observed the charge of 
the judge was correct “unless it be in the apparent con- 
cession that a municipal corporation can avoid the duty in 
question, and the consequent liability to persons who suffer 
injury from its neglect, by bringing the contractor into a 
stipulation that he will perform such duty.” 

The case of . ‘/y v. The Mayor, ete., of New York, 11 
N. Y. 433, was ove in which the city had employed one 
under an ordinance, to grade a space thirty feet wide 
through the center of a street, and by the contract the 
contractor was to erect a fence across the end of the work, 
and during the night to keep sufficient lights on and 
near the work, and to take all other precautions to pre- 
vent accidents and injuries to persons and property, and 
to indemnify the city against all loss or damage by reason 
of any neglect or unskillfulness in the execution of the 
work, which was to be done under the direction and to the 
satisfaction of certain officials,of the corporation having 
charge of the work. The plaintiff’s horse was struck and 
injured by a stone thrown from a blast set off on said street 
while plaintiff was driving along a road in its vicinity. 
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The question there presented was a very different one from 
that we are considering. Plaintiff in that case was not 
injured on the street, or by any defect in the street. The 
city, so far as travelers were concerned, had discharged its 
duty, and the injury complained of was done by the care- 
lessness of the servant of the contractor in making the 
blast, and the contractor and not the city was held liable. 
Storrs v. Utica was decided subsequently, and Kelly v. The 
Mayor, ete., was cited and approved. Pack v. The Mayor of 
New York, 4 Seld. 222, was similar to Kelly v. same, and in 
Storrs v. Utica, the court said that in those two cases “ the 
general doctrines so well set forth in Blake v. Ferris were 
applied with entire precision,” expressing a doubt, however, 
whether they had been so applied in Blake v. Ferris, 1 
Seld. 48. 

In support of the foregoing general views are Hincks 
v. Milwaukee, 46 Wis. 565; s. ¢., 32 Am. Rep. 735; Detroit 
vr. Corey, 9 Mich. 165; The Mayor v. Waldner, 49 Ga. 316; 
Hilliard v. Richardson, 3 Gray 349; City of Springfield v. 
LeClaire, 49 Ill. 476. In the latter case it was observed by 
the court that: “There is no charge, in the declaration, 
of negligence in not keeping the street in repair, but for 
permitting the work to be carried on in the street, danger- 
ous in itself, without proper safeguards, and which they 
neglected to supply. The injury complained of was not 
the result of a defective street, which a traveler upon it 
might have noticed and reported, but for permitting the 
sewer to be excavated in a manner hazardous to the safety 





of the people.” 

rl ° . . . 

rhe instructions given by the court recognized the 
principles herein stated. 

The instructions asked by defendant and refused were 
properly refused. The first was to the effect that if the 
gas company was not the defendant’s servant in making 
the ditch, ete., plaintiff could not recover. The second 

’ 

was properly refused because the doctrine of notice has no 
application to the case. ‘ 
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The sixth was unobjectionable, but the court, in the 
fourth given at plaintiff’s instance, had declared that any 
aggravation of the injury complained of by dancing, or 
the immoderate use of her foot, could be considered by the 
jury in mitigation of damages, but not to defeat the action; 
and, in lieu of instruction five, asked by defendant, the 
court gave the following: “If the jury find for plaintiff, 
they should only assess such damages as plaintiff has sus- 
tained on account of being precipitated into said excava- 
tion, and should not allow damages for any aggravation or 
increase to said injury, or new injury to plaintiff, if any 
evidence showed that it was caused or brought about by 
the imprudence of plaintiff. or the malpractice or improper 
treatment of her physicians.’ Counsel for appellant con- 
tend that the language, “ imprudent use of her foot,” con- 
tained in the refused instruction, was more appropriate 
than the language, ‘“‘immoderate use of the foot,” in that 
given. The language of the instruction given by the court 
was warranted by the testimony of Dr. Arnold, the de- 
fendant’s witness, who testified that he, “after all pain has 
ceased, would recommend moderate exercise.” It might 
be conceded, however, that the language of the refused 
instruction was the more appropriate; yet, if the jury un- 
derstood from the instruction given, (and we do not see 
how they could have construed the two instructions other- 
wise,) that for any additional injury or pain occasioned by 
her imprudence or the malpractice of physicians, they could 
allow her no damages, the judgment cannot be reversed, 
because the proposition was not declared in more elegant 
or appropriate language. 

The fourth instruction refused was properly refused, 
because the question of plaintiff ’s negligence was submitted 
clearly in the first, second and third instructions given at 
plaintiff’s instance. The fact that plaintiff had notice of 
the existence of the excavation, did not preclude her from 
a recovery if she fell into the ditch without any fault or neg- 
ligence on her part. Buesching v. St. Louis Gaslight Co., 78 
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Mo. 219, and this question was submitted to the jury in 
plaintiff’s second instruction. 








We are of the opinion that all questions of fact which 


it was necessary for the jury to consider in determining 
whether defendant was liable, and the measure of damages, 
were properly submitted to them in appropriate instruc- 
tions, and the judgment is, therefore, affirmed. All con- 
eur. 





ALEXANDER, /eceiver, etc., Appellant, v. RELFE, Superintendent 


of the Insurance Department. 


Receiver of Dissolved Insurance Company: HIS POWER TO 
stk. <A receiver appointed under section 41 of the Insurance Law, 
Wag. Stat., p. 753,) to wind up an insolvent insurance company, 
represents both the creditors and the stockholders of the company, 
and when authorized by a proper order of court, may sue in his 
own name to recover assets of the company from one who has 
wrongfully misappropriated or wasted them with the connivance or 
assistance of the company’s officers. 
Corporations: THEIR LIABILITY FOR Torts. It is now well settled 
law that a corporation is equally responsible as an individual for the 
wrongs it commits, and will not be heard to deny or evade its lia- 
bility on the ground that those wrongs resulted from the exercise 
of powers not granted by the law of its organization. 
Withdrawal of Corporate Assets: rraup:*neceiver. The Life 
Association of America purehased of the St. Louis Life Insurance 
Company all of its stock notes together with the mortgages and col- 
laterals given as security for the same, paying for them by its own 
draft. This draft was afterward subdivided into three others aggre- 
gating in amount the same as the first, one being for $900,000, and 
the other two for smaller amounts. These two latter were subse- 
quently paid. With the stock notes and securities so obtained and 
a little cash, the Life Association, by the active assistance of the 
oflicers and directors of the St. Louis Life Insurance Company, pur- 
chased 9763 of the 10,000 shares constituting the capital stock of 
that corporation, and had the same transferred to itself. By this 
transfer the offices of the directors of the St. Louis Life Insurance 
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Company became vacant, and the Life Association caused its own 
directors to be elected in their places. Using the power thus ac- 
quired, the Life Association then procured an amendment to be 
made to the charter of the St. Louis Life Insurance Company by 
which the retirement of a portion of the capital stock of the latter 
was authorized. The Life Association then presented to the St 
Louis Life Insurance Company 9000 of its 9763 shares for redemp- 
tion, and by order of the new board of directors the treasurer of 
the St. Louis Life Insurance Company redeemed the same by re 
turning to the Life Association the above mentioned draft fo: 
$900,000. Held, that this transaction if not actually fraudulent (as 
some of the evidence tended to show that it was) was at least fraud- 
ulent in law, and that a subsequently appointed receiver of the St. 
Louis Life Insurance Company, acting in the interest of policy 
holders and creditors, could impeach it. 

——-—: —-— MEASURE OF DAMAGES. In such a case as the fore- 
going the proper measure of damages isan amount equal to the 
face of the draft with interest. 

Practice: ExcEssivE veRpDict. The Supreme Court will not re- 
verse a judgment on the ground that the verdict is excessive, unless 
this point was made in the motion for new trial. 





: Equity. In order to avoid cireuity of action equity will 
often permit a recovery in money. See Baile v. Insurance Co., 73 
Mo, 371. 


Appeal Jrom St. Louis Court of Appeals. 


REVERSED. 


This was a suit brought by Lazelle E. Alexander, as 


receiver of the Columbia Life Insurance Company, an in- 
solvent corporation, against the Life Association of Amer- 
ica, against Henry W. Hough and twelve other persons 
constituting the board of directors of that association, and 

against Geo. J. Davis. Alexander held his appointment 
as receiver under a decree of the St. Louis circuit court 
rendered in a proceeding brought against the Columbia 
Life Insurance Company by the Superintendent of the In- 
surance Department of Missouri. This decree, after en- 
joining the further prosecution of business by the Colum- 
bia, proceeded as follows : 


“It is further ordered, adjudged and decreed that tlic 
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said Coiumbia Life Insurance Company, and the same is 
hereby dissolved, and Lazelle E. Alexander, who was, the 
7th day of August, 1877, appointed receiver by this court 
in this cause, be and he is hereby continued as such receiver 
of all the assets and property, real, personal and mixed, 
and of all the rights, claims and choses in action of the 
said Columbia Life Insurance Company, or to which said 
corporation, or its stock and policy holders through said 
corporation, have or had any right, title or interest in law 
or equity, at the date of the filing of petition in this cause, 
to-wit: February 22nd, 1877; and it is further ordered, 
adjudged and decreed that all the right, title and interest 
of the Columbia Life Insurance Company, or its stock and 
policy holders, through said corporation, to any and all 
real or mixed estate and to all personal property, wherever 
the same may be, and to all rights, claims and choses in ac- 
tion, wherever or in whatever manner existing, as the 
same existed, belonged to or could be claimed or were held 
by said Columbia Life Insurance Company, at the date of 
the filing of the petition in this cause, be and the same are 
hereby, and the title thereto, fully vested in the said Lazelle 
FE. Alexander, as the receiver and officer of this court, and 
his legal successors in said office, in trust for the use and 
benefit of the creditors, stockholders and policy holders of 
the said Columbia Life Insuranee Company, as the same 
may hereafter be respectively adjudged to be entitled 
thereto by this court. And the said Lazelle E. Alexander 
is hereby empowered and authorized as such receiver to 
demand, receipt for, and take possession of all assets and 
real, personal and mixed estate, moneys, rights and choses 
in action, books, papers and evidences of indebtedness of 
every kind whatsoever of said Columbia Life Insurance 
Company, as fully as the same existed or could be claimed 
by said company at the date of the filing of the petition 
herein; and said receiver is hereby empowered and author- 
ized to sue for and recover, in any court of competent 
jurisdiction, all property, real, personal and mixed, assets 
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and moneys due, books, papers and evidences of indebted- 
ness, as fully as said corporation might or could have done 
in the full exercise of its corporate powers, or as might or 
could be done by its policy holders, stockholders or cred- 
itors, claiming by or through said corporation.” 

Prior to the 1st day of March, 1876, the Columbia Life 
Insurance Company was known by the name of the St, 
Louis Life Insurance Company. Its capital stock was $1,- 
000,000, divided into 10,000 shares of $100 each. The whole 
capital was subscribed, but only a small per cent was paid 
up, the remainder being represented by the notes of the 
subscribers secured either by collaterals or by mortgages 
on real estate. The change in the name of the company 
was brought about by a vote of the stockholders taken on 
the 25th day of January, 1876. Inthe present suit the 
plaintiff Alexander had judgment in the cireuit court 
against the Life Association, and thereupon legal proceed- 
ings were instituted by Wm. 8. Relfe, then Superintendent 
of the Insurance Department of Missouri. These proceed- 
ings resulted in the dissolution of the Life Association, and 
the commitment of its affairs to his charge, and he was 
then substituted as defendant in place of the Life Associa- 
tion, and took this appeal. The Life Association was a 
mutual company. 

The facts out of which the present suit grew, were as 
follows: In October, 1875, preliminary negotiations took 
place between certain officers of the St. Louis Life Insur- 
ance Company and the Life Association, which resulted in 
the passage by the board of directors of the Life Associa- 
tion, on the 13th day of November, of a resolution author- 
izing its president to purchase the entire capital stock 
of the St. Louis Life Insurance Company on terms 
fixed by the resolution. This resolution was afterward, 
(November 18th,) modified so as to authorize the purchase 
of not less than 9400 shares. Acting under this authority, 
the president entered into a contract with defendant Davis 
dated November 23rd, the terms of which were as follows: 
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* That the Life Association of America, for and in 
consideration of $1 to it in hand paid by said George J. 
Davis, the receipt of which is hereby acknowledged, hereby 
agrees to purchase of and from said Davis 9400 shares of 
the capital stock of the St. Louis Life Insurance Company, 
and as much more as said Davis shall transfer and deliver, 
the said stock being presented for delivery or assignment 
within thirty days from date hereof, free from all liens 
thereon ; the certificate of the secretary of the St. Louis 
Life Insurance Company that there are no liens thereon 
is to be admitted and taken as sufficient evidence of such 
fact; provided, however, that said Life Association of 
America shall not be compelled to accept or pay for a less 
number of shares than 9400, nor any number of shares unless 
tendered for assignment within thirty days of the date 
hereof; and the said Life Association of America hereby 
agrees to pay to said Davis for said stock so delivered, to- 
wit: For 9400 shares thereof,the sum of one million, two 
hundred and fifteen thousand dollars ($1,215,000), and par 
value for all said stock above that amount; said sum to be 
paid in the following manner, to-wit: If said Davis assigns 
and delivers the whole of said stock, to-wit: One million 
dollars ($1,000,000), then the Life Association agrees to pay 
to him one hundred and thirty-seven thousand, seven hun- 
dred and sixty-six dollars, sixty-six cents ($137,766.66), in 
cash, and one million, one hundred and thirty-seven thou- 
sand, two hundred and thirty-three dollars and thirty-four 
cents ($1,137, 233.34), by draft of Henry W. Hough, Presi- 
dent of the Life Association of America, on the Life Asso- 
ciation of America, and accepted by it, payable to said Davis 


at one day’s sight. 

“ But should said Davis assign and deliver 9400 shares 
or over, and less than 10,000 shares, then the said Life 
Association may deduct from the cash to be paid to him, 
as aforesaid, less such sum or sums of money as have been 
paid in cash to the St. Louis Life Insurance Company, for 
or toward or in connection with the taking of the stock of 
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the said St. Louis Life Insurance Company, by the parties 
holding the same, or to whom:the same was issued, which 
stock said Davis does not deliver, and there shall be de- 
ducted from the draft hereinbefore provided for, the amount 
of the loan made to the holders of the stock not delivered, 
on account of the said stock, the securities for said loan 
being held by the St. Louis Life Insurance Company; and: 
said cash and loans, se deducted for the amount of stock 
not delivered, shall not together exceed the par value of the 
stock not delivered; and in consideration of the premises 
above set forth, said Davis agrees to use all efforts in his 
power to procure 9400 shares or more, of the capital stock 
of the St. Louis Life Insurance Company, and receive the 
cash and draft above set forth, to be delivered by him to 
the Life Association of America, as aforesaid. 

“ And if he delivers the whole of the 10,000 shares of 
said stock, and receives the draft hereinbefore provided to 
Le given him therefor, that with such draft he will, con- 
temporaneously with the transfer of said stock, procure 
from the said St. Louis Life Insurance Company— 


Real estate amounting to , ‘ ‘ $212,329.01 
Collaterals ‘ , ‘ , . ‘ 196,675.95 
Sills receivable . ‘ , ‘ : : 12,837.69 
Bonds and stock . , ° 289,423.86 
The capital stock of the Commercial Fire In- 

surance Company : ‘ 268,000.00 
The capital stock of the Exchange Bank . 90,000.00 
Capital stock of the Security Bank, held by the 

St. Louis Life Insurance Company . 40,000.00 
Accrued interest over and above excessive in- 

terest. ‘ ° ° . 27,967.03 


“The above items being the same ) amount as the draft 
to be given, for which it is to be substituted. But, if the 
said Davis shall be unable to perfect, assign and deliver to 
said Life Association of America the entire 10,000 shares 
of stock, and should deliver 9400, or more shares thereof, 
then said Davis shall not be required, on said draft so re- 
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ceived by him from the Life Association of America, to 
procure from the St. Louis Life Insurance Company the 
entire amount of real estate, loans, collaterals and bills re- 
ceivable aforesaid; but shall be only required to procure 
from said St. Louis Life Insurance Company such loans, 
collaterals and bills receivable, after deducting therefrom 
the amount of indebtedness of each of the said stockhold- 
ers owning the stock which said Davis is unable to deliver 
to said Life Association of America, which indebtedness 
accrued on leans made at the time the said respective stock- 
holders took their stock or in connection therewith.” 

In pursuance of this contract the Life Association of 
America delivered to Davis a draft drawn by its president 
upon its treasurer for $1,111,894.34, together with cash to 
the amount of $130,401.66. With the draft Davis purchased 
from the St. Louis Life Insurance Company all of its stock 
notes, together with the mortgages and collaterals securing 
them, the whole amounting at their face value to $1,111,- 
894.34. With the aid of Britton, Lomax and Bogy, re- 
spectively vice-president, secretary and director of the St. 
Louis Life Insurance Company, Davis obtained 9673 shares 
of the stock, and on the 10th day of December transferred 
the same to the Life Association of America. The stock 
Was in every instance paid for by returning to the stock- 
holder his stock note and paying him in addition a sum in 
‘ash or other securities equal to what he had paid in. 
More than 5,000 shares was obtained from the directors of 
the St. Louis Life Insurance Company, Britton alone trans- 
ferring 346 shares held in his own right and 2,879 shares 
held in trust for himself and several other members of 
the board. Of the cash received by Davis $82,500 were 
paid to Lomax for brokerage; the remainder was used in 
the purchase of the stock. Upto the 20th day of Novem- 
ber Davis was a member of the board of directors of the 
St. Louis Life. On that day he resigned and his resigna- 
tion was formally accepted on the 3¢th. On the 10th day 
of December the offices of the old directors of the St. 
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Louis Life Insurance Company having become vaeant ly 
the assignment of their stock, new men were clected to 
filltheir places. The thirteen persons who at that time 
constituted the board of directors of the Life Association 
of Amcrica were the persons elected. To qualify them ten 
shares of the stock received from Davis were transferred 
to each. 

The draft above spoken of was payable to the order 
of Davis one day after sight. Immediately upon its deliv- 
ery to the St. Louis Life Insurance Company it was de- 
posited in the safe of that company and was never presented 
for payment, the cashier being instructed by the new man- 
agement to hold it. At this time the Life Association of 
America had less than $100,000 cash on hand. The draft 
remained with the St. Louis Life Insurance Company until 
the 31st day of December. On the 28th day of December 
the Life Association entered into a contract with the St. 
Louis Life Insurance Company for the re-insurance of all 
the risks of the latter company for the sum of $1,275,000, 
and on the 31st the draft of the Life Association was re- 
turned to it in payment pro tanto of this amount. On the 
2nd day of February, 1876, this contract was by mutual 
agreement of the companies rescinded, and the Life Asso- 
ciation returned to the St. Louis Life Insurance Company 
the consideration it had received under the contract, not 
the original draft, however, but three others aggregating 
the same amount, one for $900,000, one for $144,598.34 
and one for $67,300. 

In the preliminary negotiations between the officers 
of the two companies, Britton and Lomax had mentioned 
that their company might acquire the power to retire 
a part of its stock, and had explained the steps by which 
this could be done; but nothing was done at that time in 
that direction. On the 28th day of December a resolution 
was passed by the new board of directors of the St. Louis 
Life Insurance Company calling a meeting of the stock- 
holders to be held January 25th, 1876, to vote upon pro- 
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posed amendments to the charter. Due notice was given, 
and at the appointed time the election was held, and the 
amendments adopted. One of these amendments changed 
the name of the company from the St. Louis Life Iusur- 
ance Company to the Columbia Life Insurance Company, the 
change to take effect on the Ist day of March, 1876. An- 
other autherized the board of directors, at any time it 
might see fit, by a two-thirds vote, to direct the application 
of ail surplus assets, over and and above a specified reserve 
fund, (intended to be sufficient to secure all outstanding 
liabilities,) to the reduction of the capital stock of the 
company. These amendments were approved by the At- 
torney General of the State, and a license to do business 
under the amended charter was issued to the company by 
the Superintendent of the Insurance Department. On the 
5th day of February the Life Association caused a certifi- 
cate for 9,000 of its 9,763 shares to be presented to the St. 
Louis Life Insurance Company for redemption, and the 
same was surrendered to the treasurer of the latter com- 
pany, who, acting under a resolution of the board of di- 
rectors passed under the above provision of the charter, 
received the same and paid for it by returning to the Life 
Association of America its $900,000 draft. The drafts for 
$144,598.34 and $67,300 were subseqi extly paid by cross- 
charges in transactions between the companies. At the 
time these transactions took place the St. Louis Life Insur- 
ance Company was insolvent. 

The evidence given at the trial showed the foregoing 
state of facts. In addition the plaintiff gave evidence tend- 
ing to show that the whole transaction was a fraud from 
beginning to end on the part of the Life Association and 
those who assisted in carrying it out, the object of which 
was to obtain control of the St. Louis Life Insurance Com- 
pany and to appropriate and waste its assets. On the part 
of the defendants evidence was given tending to rebut this 
charge and to establish the entire good faith of the trans- 
action. Plaintiff dismissed as to Davis and four of the di- 
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rectors, and the court found for the other directors and 
gave judgment for them. The court found against the 
Life Association of America and gave judgment for $1,- 
099,200, being the amount of the draft with interest. From 
this judgment, as before stated, Superintendent Relfe ap- 
pealed to the St. Louis court of appeals, where the judg- 
ment was reversed and the cause ordered dismissed on 
two grounds, Ist, the plaintiff could not sue in his own 
name, and, 2nd, supposing the plaintiff could sue in his 
own name, he woud be restricted to such actions as the 
corporation could have maintained had it been in exist- 
ence. And from this judgment of the court of appeals 
the plaintiff brought the case to this court by appeal. 





Pope § McGinnis, W. L. Scott and Dryden & Dryden for 
appellant. 


1. The decree appointing Alexander and defining his 
powers as receiver was rendered in the proper exercise of 
the jurisdiction conferred by the statute, and plaintiff had 
full power to prosecute this suit by virtue of the decree. 
1 Wag. Stat., p. 754, § 41. The power of determining 
what was needful to the winding up was lodged by the 
statute in the circuit court; and this power having been 
exercised, that is the end of the matter. Freeman on Judyg., 
§ 124; Prigg v. Adams, 2 Salk. 674; Gorrill v. Whittier, 3 
N. LH. 265; Wood v. Peake, 8 John. 69; Brackett v. Brackett, 
53 Mo. 265; 18 N. Y. 592; 55 Mo. 181; 57 Mo. 160. 

2. When astatute confers the authority, and imposes 
the duty to do a thing, it, by necessary implication, confers 
the authority to do all things necessary, or conducive, to 
the full performance of such thing. And as the collection 
of the assets of a dissolved corporation is necessary to its 
winding up, and as suits may be necessary to the collection 
of such assets, the power to wind up the corporation in- 
volves, by necessary implication, the power to institute 
such suits; and as it is essential to the bringing of such 
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suits that the power to sue should be lodged in some indi- 
vidual, this decree lodging this power in plaintiff, to the 
end that the assets may be collected, was a valid and legit- 
imate exercise of the authority under the statute. Pitts- 
town v. Plattsburg, 18 John. 418; Supervisors v. Stimson, 4 
Hill 136,137; Grant v. Fancher, 5 Cow. 311; Glasgow v. 
Lindell, 50 Mo. 79; H. § St. Jo. R. R. Co. v. Marion Co., 
36 Mo. 294, 304. The decree vesting the plaintiff with the 
power to institute suits to collect the assets, and to that 
end with all rights of action existing in the dissolved cor- 
poration, and its creditors and stockholders “by and 
through said corporation,” presents the most judicious, ef- 
fective and complete method for the winding up of the 
affairs of the corporation which could have been adopted. 

3. Upon the dissolution of the Columbia its assets 
constituted a trust fund for the benefit, first of its credit- 
ors, and after they are paid, of its stockholders. Curran 
v. Arkansas, 15 How. 304; R. R. Co. v. Howard, 7 Wall. 
392; Sawyer v. Hoag, 17 Wall. 610; Sanger v. Upton, 91 
U. 8. 60; Field on Corp., § 174. The execution of this 
trust is, by the statute, devolved on the court. No officer, 
receiver or other trustee is appointed by the statute to wind 
itup. Itisthecase of non-appointment and non-existence 
of a trustee, the trust fund being in the hands of the court 
for administration by virtue of the authority and duty de- 
volved on it to wind up its affairs—a case where the execu- 
tion of the trust may fail for want of a trustee. It thus 
calls into exercise the inherent and original jurisdiction of 
the court as a court of equity to appoint a trustee for the 
purpose of properly executing the trust. Perry on Trusts, 
$$ 88, 240; Story’s Eq., §§ 1059, 1060; Tiff. & Bull. on 
Trusts, pp. 388, 384; Breedlove v. Stump, 3 Yerg. 257; 
Franklin v. Franklin, 2 Swan 528; Rogers v. White, 1 Sneed 
G33; Montpelier v. East Montpelier, 29 Vt. 12. 

4. Inenacting statutes for the dissolution of corpor- 
ate bodies and winding up their affairs, either one of two 
plans has been adopted. The first, which prevails in Eng- 
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land and i in a few of the American states, provides for the 
continuation of the corporate existence, either fully or in 
a quasi way, so that the corporate name may be used until 
the business of winding up has been completed. Gen. St. 
Mass. 1860, pp. 388, 389, $$ 86, 37; Gen. St. Vt. Appendix 
1870, p. 983; Hurd St. Ill. 1877, p. 2838, §§ 10,11. The 
second plan, which prevails in nearly all the American 
states, provides for the entire dissolution of the corporation 
first, and when this is done, some one, called, sometimes, a 
trustee, sometimes an agent, and sometimes a receiver, is 
appointed to take the title to all assets, with capacity to sue 
and be sued inhis own name. Attorney General v. Ins. Co., 
7 N. Y. 272; R. 8. Wis., $§ 2787, 3219, 3246; Rev. Code 
Ga , § 1688; Hardwick v. Hook, 8 Ga. 358 ; Code of Ala., 
2057; Hayes v. Brotzman, 46 Md. 519 : Code of Iowa, §§ 
5908, 3366; Grant v. Davenport, 18 lows 179; Gen. St. R. 
I., chap. 140, §§ 45,46; Hayes v. Kenyon, 7 R.1I.136; Civil 
Code of Cal., § 400; Revision of N. J., p. 187, $§ 57, 58, 
60. These statutes were intended as a total repeal of the 
common law rule under which the realty of a corporation 
upon its dissolution reverted to the grantor, and its per- 
sonalty escheated to the estate, and under which all actions 
against it abated and all in its favor were extinguished. 
2 Wait’s Act. and Def., 350; Heath v. Barmore, 50 N. Y. 
305; Nat. Bank v. Colby, 21 Wall. 609. And as under the 
old law either the grantor or the State took the title, a 
proper construction of the new law requires that it shall 
vest in some one as trustee for creditors and stockholders. 
5. There is an essential difference between an ordi- 
nary receiver in chancery and a statutory receiver appointed 
to wind up the affairs of a dissolved corporation. The dis- 
tinetive feature of an ordinary receiver is that he is a mere 
custodian. He holds property or receives its rents, issues 
and profits pending a dispute between opposite parties to a 
suit, and there is no change of title or of the rights of par- 
ties by virtue of hisappointment. Hence, it has been held 
that suits which are founded on the assumption of title in 
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the person suing should not be brought by the receiver in 
his own name. Bouvier’s L. D. Receiver; Edw. on Ree., 
2; Kerr on Ree., 192. But even in cases of this character 
it is settled that “The court may, under certain cireum- 
stances, confer upon a receiver the right to sue in his own 
name.” Kerr on Ree., 192, note; Leonard v. Storrs, 31 
Ala. 488; Hardwick v. Hook, 8 Ga. 358; Adams v. Woods, 15 
Cal. 206; Iddings v. Bruen, 4 Sandf. Ch. 417; Wray v. 
Jamison, 10 Humph. 186; J/elm v. Littlejohn, 12 La. Ann. 
298; Baker v. Cooper, 57 Me. 388; Lathrop v. Knapp, 37 
Wis. 307; Davis v. Gray, 16 Wall. 203. The special cir- 
cumstances which made it not only proper but necessary 
for the court to authorize plaintiff to sue in this case in his 
own name were of a controlling character. The corpora- 
tion had been dissolved; it could not hold the title after it 
had ceased to exist, and the objection that the suit should 
be in the name of the former owner, did not apply ; there 
was no one known to the court or to the receiver in whose 
name a suit could be brought except the receiver; the 
president and directors could not be authorized to sue, 
even if this had not been an insurance corporation, because 
they were to be defendants in the action, their official acts 
were to be called in question ; they had been enjoined from 
further participation in the management of the affairs of 
the company ; the assets were a trust fund, and it was the 
court’s duty to see that it was not lost or endangered for 





want of a trustee. 

6. But if the court could not under ordinary chan- 
cery practice do this, it would by no means follow that the 
receiver of a dissolved corporation could not sue in his 
own name. Here is a new jurisdiction conferred on the 
court by statute to accomplish a certain object, viz: the 
winding up of the affairs of a dissolved corporation. Au- 
thority is given not only to appoint a receiver but to make 
all necessary orders to accomplish the winding up, and thus 
to confer enlarged powers on the receiver. Such a receiver 
is essentially a trustee, corresponding to an assignee in 
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bankruptcy. Capacity to take the title and to maintain 
suits, to collect the assets is “ needful” to such a receiver, 
and the court was, therefore, expressly authorized to confer 
such capacity on him. Miller v. MacKenzie, 29 N. J. Eq. 
291; Kerr on Ree., 182; Edw. on Ree., 5; Atlas Bank v. 
Nahant Bank, 23 Pick. 489; Hayes v. Kenyon. 7 R. I. 186; 
High on Ree., 303, 314, 319, 320. 

7. The policy of our insurance laws is to take the 
administration out of the hands both of the company and 
its creditors. The directors cannot make an assignment. 
The superintendent of insurance alone can institute pro- 
ceedings to wind up the company. The State has taken - 
upon itself the duty of winding up, through the court, the 
affairs of such corporations, because it has deemed it a 
duty of government to guard the interests of beneficiaries 
of policies, many of whom are women and children. It 
would be anomalous, if not altogether absurd, to permit 
parties, not allowed to begin the winding up, to assume 
control of it after it has been begun. Re/fe v. Ins. Co., 5 
Mo. App. 480. 

8. To construe section 41 to mean that a receiver must 
administer as to assets actually in hand, while policy hold- 
ers or stockholders are to administer as to assets to be 
recovered by suit, is to provide for a double administration, 
with infinite confusion and greatly increased expense with- 
out compensating advantage. The legislature cannot be 
supposed to have intended any such thing. 

9. The facts alleged and proven constitute the Life 
Association a trustee de son tort, and liable as such for all 
the loss sustained. Perry on Trusts, § 245. Iennessey v. 
Bray, 33 Beav.96; Rolfe v. Gregory, 11 Jur. N. 8. 98; White 
School House v. Post, 31 Conn. 240; Maclaurine rv. Monroe, 
80 Mo. 470. The agents employed to procure control of 
the Columbia being its directors, and one of them its con- 
fidential legal adviser, could assist the Life Association in 
accomplishing its said purpose only by breach of official 
A director, as well as the general 
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attorney of a corporation, must devote himself entirely to 
its interests, and cannot assist a party seeking to acquire 
control over his company in accomplishing that object. 
Wardell v. R. R. Co., 5 Cent. Law J. 527; s. ¢., 4 Dill. 330; 
Jackson v. Ludeling, 21 Wall. 616; San Diego v. San Diego, 
44 Cal. 106; Abbott v. Am. Hard Rubber Co., 33 Barb. 578; 
N. Y. C. Ins. Co. v. Nat. Pro. Ins. Co., 14 N. Y. 85; Utica 
Ins. Co. v. Toledo Ins. Co., 17 Barb. 132; Perry on Trusts, 
§ 207; Ex parte Bennett, 10 Ves. 398, 400; Cum. Coal Co. 
v. Sherman, 30 Barb. 551; Bigelow on Frauds, 202; Nesbit 
v. Lockman, 34 N. Y. 167; Thornton v. Irwin, 43 Mo. 163; 
Lingle v. Hogan, 45 Mo. 109; McAllen v. Woodcock, 60 Mo. 
180. 

10. The law requires that insolvent life insurance 
companies should be dissolved and their affairs wound up. 
The purpose of the defendant corporation, as alleged in 
the petition, was not only to appropriate and waste the as- 
sets of the insolvent company, but to obtain control and 
manage its business, and thus to defeat the policy of the 
law by preventing the winding up of its affairs. Relfe v. 
Ins. Co., 5 Mo. App. 182. The acts done by the defendant 
corporation in furtherance of its said illegal purpose re- 
sulted in the loss of the assets of the Columbia Company. 
Illegal acts resulting in damage constitute a cause of ac- 
tion. 

11. The assets to be withdrawn represented the un- 
paid capital stock of the Columbia Company, and were 
thus a trust fund. Sawyer v. Hoag, 17 Wall. 610. Wholly 
irrespective of the insolvency of the Columbia Company, 
it was a violation of the statute of the State to substitute 
the unsecured draft of the defendant corporation for such 
assets ; the statute requiring the unpaid capital stock to be 
represented by the notes of the respective stockholders, 
“with good and sufficient security other than the stock of 
the company.” 1 Wag. Stat., p. 744, $19. As an actual 
loss in respect to this unpaid stock is alleged to have re- 
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sulted from the acts done, a cause of action is well stated 
for this reason. 

12. If no conspiracy or fraudulent intent had been 
alleged, the petition would not have been faulty on that 
account, because the intent is immaterial here. This is not 
a criminal case, or one involving vindictive damages. 
Where an action either at law or in equity is for the pur- 
pose of compelling defendant to pay damages or make 
compensation for property injured or appropriated, the in- 
tent is immaterial. If it is alleged and proven that defend- 
ant did certain acts, he is held to have intended all the 
natural consequences of such acts; and if such consequences 
involve an invasion of the rights of the plaintiff the de- 
fendant is liable, let his motive be what it may. 

13. The Life Association cannot set up that its acts 
were ultra vires. A corporation when called upon to deliver 
up trust funds of which it is wrongfully possessed, or to 
account for trust funds of which it has made an improper 
disposition, cannot plead a want of chartered power to do 
what it bas in fact done. It is liable in the same way and 
to the same extent as a natural person for all injuries to 
property done by 1ts agents within the scope of their em- 
ployment, and for all other wrongs done by its direction, 
whether within the limits of its charter or not. Its au- 
thority to its agents is implied where they act in the line 
of their employment; but as to things done under resolu- 
tion of its board of directors, the authority is direct, and 
the liability is limited only by the extent of the injury 
done. Snyder v. R. R. Co., 60 Mo. 413; Green’s Ultra 
Vires, 243; Casey v. La Societé,2 Woods 77; Madison Ave. 
Church v. Baptist Church, 73 N. Y. 82; N. Y. § N. H. R. 
R. Co. v. Schuyler, 84 N. Y. 56; Bissell v. R’y Co., 22 N.Y. 
258; Field on Corp., § 383; Perkins v. R. R. Co., 24 N. Y. 
213; Lee v. Sandy Hill, 40 N. Y. 451; Poulton v. Ry Co., 
L. R., 2. Q. B. 584; Cooley on Torts, p. 119; Na’t B’k v. 
Graham, 100 U. 8. 689. 

14. If it were conceded that the purpose of the As- 
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sociation was legitimate, that the contract providing for 
the draft was legal, and that the draft was not only legal 
but properly delivered, the Association would be in no 
better condition, because it would then be the holder of 
unpaid stock in the Columbia, and it could not surrender 
said stock or cancel it by any sort of manipulation. Its 
draft would, also, in that event become evidence of liabil- 
ity for its full amount, and it could not be satisfied in any 
way, except by actual payment. 

15. If the stock were considered as fully paid, and 
the draft a valid obligation, the retirement of the stock 
could not have satisfied the draft for two reasons: (1) 
The Columbia did not havea surplus of assets to the amount 
of $900,000, or to any amount, and there was, therefore, 
nothing to be applied to the redemption of stock, if there 
had been any power in the company to retire its stock 
under any circumstances. (2) There was no law author- 
izing the company to redeem and retire a portion of its 
stock if it had been possessed of a surplus over and above 
its liabilities. The assets being a trust fund for the pay- 
ment of debts, and the creditors having a lien thereon in 
equity, it was not competent for the corporation to amend 
its charter and provide for the use of the assets in redeem- 
ing stock, to the waste of the fund. 


James Carr and Geo. D. Reynolds for respondent. 


1. This being an action by the receiver, in his own 
name, and for unliquidated damages, appellant cannot re- 
cover. Because (a) No statutory power to sue either in 
his own name or for unliquidated damages exists. (6) A 
receiver, as such, has no right at common law, nor by the 
practice of chancery, to sue in his own name. No statute 
of this State changes this. Kerr on Rec. in Eq., (Bisp. 2 
Ed.) pp. 2, 168, 169, 183, 206, n.1; 2 Daniel Ch’y Pr., 
(Perks. Ed.) p. 1438; Ib., chap. 39, § 10; Manlove v. Berger, 
88 Ind. 211; Battle v. Davis, 66 N. C. 255; King v. Cutts, 
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24 Wis. 625; Green v. Winter, 1 John. Ch. 60; Freeman v. 
Winchester, 10 Sm. & M. 577; Yeager v. Wallace, 44 Pa. St. 
294; Waterhouse v. Jamieson, 2 Pat. H. L. Scotch App. 
1812; 2 Wag. Stat., art. 2, chap. 76, § 41; R. S. 1879, §§ 
8660 to 3662, 427 to 431, 744, 745, 6043, 6044; Farmers’, 
etc., Ins. Co. v. Needles, 52 Mo. 17; Hannah v. Moberly B’k, 
67 Mo. 678; State v. Gambs, 68 Mo. 289. But in the case 
at bar, no power is in terms conferred on him to sue for 
this class of claims. Hence, he is not within the reason 
of Davis v. Gray, 16 Wall. 203. (ec) Section 41 of the in- 
surance law, under which appellant was appointed, did not 
change the equity practice, nor is it inconsistent with the 
other statutory provisions. While it grants to the court 
full equity powers, it assumes they will be exercised accord- 
ing to chancery precedents and the analogies of the law. 
It did not authorize the taking away of the title to the 
property of the corporation and vesting it in a receiver, 
nor did it take away the rights of the stockholders and 
creditors and vest them in the receiver. A decree which 
does this is void. Relfe v. Ins. Co., 5 Mo. App. 173; Relfe 
v. Spear, 6 Mo. App. 129; Thatcher v. Powell, 6 Wheat. 119; 
Piscataqua, ete., Ins. Co. v. Hill, 60 Me. 178; People vr. Life 
Ins. Co., 79 N. Y. 267; s. ¢., 8 Ins. Law J. 859; 1 Story 
Eq. Jur., (10 Ed.) §§ 11 to 20. (d) Applying by analogy 
the statutory provisions, as interpreted by our courts, which 
govern actions by administrators, (see Merry v. Fremon, 44 
Mo. 518,) or which govern actions by assignees, (see Shultz 
v. Christman, 6 Mo. App. 858; IZcinrichs v. Wood, 7 Mo. 
App. 236,) or which govern, in case a corporation is dis- 
solved and its affairs are wound up by the last board of 
directors as trustees, (see §§ 744, 745, R. S. 1879; Jowell v. 
R. R. Co., 42 Mo. 63; MeCoy v. Farmer, 65 Mo. 244.) or 
which govern in case of receivers appointed under the 
General Statute, (see Hannah v. Moberly Bank, supra, and 
State v. Gambs, supra,) the appellant cannot recover in this 
case, whether he represents stockholders, creditors or the 
corporation. Mann v. Pentz, 3 N. Y. 415; Thompson’s 
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Stockholders, § 315, et seg. (e) In this State, where we 
have no statute enlarging his powers nor making him the 
trustee or representative of creditors, stock or policy hold- 
ers, and where he has been appointed in a suit in which 
the only parties to the record were the Superintendent 
of the Insurance Department and the corporation, and in 
which neither creditors, policy holders nor stockholders, 
as such, were parties, the receiver does not represent any 
one but the corporation. He is bound by the same acts 
and defenses which would be available against the corpor- 
ation he represents. Kerr on Rece., (Bisp. 2 Ed.) p. 2; Ib, 
chap. 6, pp. 168, 169, 183; Piscataqua, ete., Ins. Co. v. Hill, 
60 Me. 182; Relfe v. Ins. Co., supra; McLaughlin v. Me- 
Laughlin, 16 Mo. 242; Mooney v. R. R. Co., 28 Mo. 570; 
Peabody v. Flint, 6 Allen 52; Kennebec R. R. Co. v. Portland 
R. RR. Co., 54 Me. 181. 

2. The contract alleged in the plaintiff’s petition to 
purchase the capital stock of the St. Louis Life Insurance 
Company by the Life Association of America was wltra 
vires of the latter corporation, and consequently void, ani, 
being so, the plaintiff was not entitled to recover thereon. 
1 Wag. Stat., chap. 76, art. 2, $$ 1, 44, 46, 48,50; Ib., (Ed. 
1872) p. 290, § 6; Matthews v. Skinker, 62 Mo. 329; Hoag- 
land v. R. R. Co., 39 Mo. 451; St. Joseph v. Saville, 39 Mo. 
460; Pearcev. PR R. Co.,21 How. 442; Elmore ». R. R. Co., 
23 Conn. 457. It was contrary to the statutes of the State 
in regard to life insurance, and consequently void ; for this 
reason the petition fails to state facts sufficient to consti- 
tute a cause of action, and hence the motion in arrest 
should have been sustained. oll’s Appeal, 91 Pa. St. 484; 
s.c., 86 Am. Rep. 671; 12 Chi. Leg. News 139. If the 
contract alleged in plaintiff’s petition shall be held to show 
a cause of action upon its face, still, as it alleges that the 
Life Association of America returned 9,000 shares of the 
capital stock of the St. Louis Life to the latter, of the par 
value of $900,000, said stock is a fair equivalent for the 
draft, and there was no consideration for the promise con- 
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tained in the draft after the return of said stock; a corpor- 
ation has a right to deal in its own stock. City Bank v. 
Bruce, i7 N. Y. 507; Taylor v. Miami Ex. Co.,6 Ohio 183 ; 
Dupee v. Boston W. P. Co.,114 Mass. 37; Coleman v. Oil 
Co., 51 Pa. St. 74; Williams v. Savage, 3 Md. Ch. 418. It 
is not alleged in the petition that the Life Association of 
America converted either the assets of the St. Louis Life 
Insurance Company or the $900,000 draft to its own use; 
hence the motion in arrest of judgment should have been 
sustained for that reason. Perry v. Musser, 68 Mo. 477. 
The mere fact of the directors being the same in both 
corporations did not render the retirement of the stock 
and surrender of the draft void. Kitchen v. St. Louis, K. 
C. & N. Ry Co., 69 Mo. 224. 

3. On no ground can the judgment for $900,000 and 
interest be sustained. It is excessive, whether the action 
be considered a suit for wasting the securities or a suit on 
the draft. 

4. The foundation of plaintiff’s case is the alleged 
combination and conspiracy between Davis and the Life 
Association to give the latter control of the management 
and of the business, and to obtain possession of and to use, 
appropriate and waste the assets of the Columbia. The 
acts complained of must have been done with a fraudulent 
intent. A corporation, a mere artificial body, is incapable 
of having any intent; a fraudulent intent cannot be im- 
puted to it; the officers and directors may have had a 
fraudulent intent, (though the evidence shows most con- 
clusively that they had none, and the finding of the circuit 
court is conclusive that they had none;) but even if they 
had, their fraudulent intent cannot be transferred by in- 
tendment from them to the innocent policy holders of the 
Life Association (who were its only stockholders,) so as to 
make the trust funds of these policy holders in the hands 
of the direetors of the Life Association responsible for the 
frauds of the trustees. New Brunswick R. R. Co. v. Cony- 
beare, 9 H. L. Cases 725, 740; West. Bank rv. Addie, L. R., 
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1 H. L. Scotch & Div. App. 145, 157. This is not the case 
of the agent of a corporation committing a tort in the ser- 
vice of his principal. Hence the cases cited by appellant 
in support of the well settled rule which makes the cor- 
poration responsible for the torts of its agents do not apply. 
A corporation cannot be guilty of false imprisonment, ma- 
licious prosecution or assault and battery, (Childs v. The 
Bank, 17 Mo. 217,) because these acts do not come within 
the objects of the corporation. The Life Association, being 
a mutual company, had no power to buy up stock of the 
Columbia, a stock company, not as an investment, but to 
waste and wreck the company. Hence, it cannot be made 
liable for the torts of its directors in doing or conspiring 
todo so. Gillett rv. R. R. Co, 55 Mo. 319. 


Glover & Shepley for the Lite Association. 


The action cannot be maintained on the ground that 
the purchase by the Life Association of the stock or secur- 
ities was ultra vires. The pleadings affirm the legal validity 
of these contracts. The piaintiff sues for the value of the 
draft. The an<wer avers that the contracts were made in 
conformity to charter powers. The Life Association by 
express charter provision had power “to grant, purchase 
and dispose of annuities and endowments of every kind.” 
1 Wag. Stat., p. 738, § 1. It also had power to deal in 
bonds, notes, mortgages and stocks. §§ 27,48 of the same 
act; Hodges v. N. England, ete., 1 R. I. 347. But if it had 
no power to purchase the securities or stock, the contracts 
were both fully executed, price paid and goods delivered. 
In such case ultra vires is not a good defense. Field on 
Corp., $$ 259, 260, 261, 268, 265. The action cannot be 
maintained on the ground that the sale of the stock by the 
Life Association to the Columbia was a fraud upon its 
creditors. ‘Thcre is no such cause of action in the petition. 
No such cause of action was tried. The plaintiff’s evidence 
would seem to show that plaintiff attempted to make a 
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ease of contract, fraud and failure of consideration. The 
evidence failed to prove it; the court found there was no 
fraud, and dismissed the in’ividual defendants. The court 
below, however, found that the contract by which the ap- 
pellant claimed to purchase the draft was void, because the 
Columbia Company was insolvent and the retiring of its 
stock was a fraud on its creditors. This is the ground re- 
spondent will seek to maintain here. We insist in regard 
to this: (1) The finding was a departure from the plead- 
ings. (2) The Life Association had power to sell to the 
Columbia the 9,000 shares of stock and purchase the draft. 
The Columbia had power te purchase the stock. City Bk 
v. Bruce, 17 N. Y. 510; Williams vr. Suvage, 3 Md. Ch. 418. 
If the Columbia was insolvent, or became insolvent by that 
purchase, the Life Association was not affected by it. It 
had no knowledge of any frand on the part of the Colum- 
bia toward its creditors. It was not required to know the 
condition of the Columbia. 


I. 


SHErwoop, C. J.—The right of the receiver to main- 
tain this proceeding in his own name, is established by the 
recent case of Gill v. Balis, 72 Mo. 424, and the decree 
made under the authority of section 41 of the insurance 
uct is sufficiently comprehensive for the present purpose. 
The receiver, in instances such as this, represents both the 
creditors and stockholders, and is to be regarded as the 
trustee for them. High on Ree., § 314. He cannot, it is 
true, overthrow any valid act of the corporation which he 
represents; but wlen acts have been done in fraud of the 
rights of creditors, he may litigate for their benefit, though 
the act in question be valid as to the corporation itself; in 
which case he holds adversely to the corporation. High 
on Rec., § 315, and cases cited. 

The liability of the defendant corporation is the chief 
point demanding discussion. No hesitancy can be felt 
here, that the acts charged and proven; acts which resulted 
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in despoiling the Columbia Life Insurance Company of its 
assets, and thus depriving its creditors of opportunity to 
resort to that trust fund for satisfaction of their claims, 
were acts which never could have been done, but through 
and by means of the corporate action of the defendant. 
If such acts had been those of individuals, of their liability 
but one opinion would be entertained. Shall it be said 
that such a wrong as this record discloses, a wrong which 
would be promptly redressed if perpetrated by individuals, 
is to go unredressed because it takes shelter behind char- 
tered formalities ? 


II. 


If this question is to be answered affirmatively, it 
would cast a lasting reproach on the administration of pub- 
lie justice. But no such response will be returned, since 
it is now well settled that a corporation is equally respon- 
sible as an individual for the wrongs it commits, and will 
not be heard to deny, or allowed to evade its liability on 
the ground that those wrongs resulted from the exercise of 
powers not granted by the law of its organization. Thus 
itis said in NV. Y. f¢ N. A. BR. R. Co. v. Schuyler, 34 N. Y. 
49: “Another important legal proposition in the case is 
so clear upon principle, and so distinctly settled by author- 
ity, that nothing but confusion can flow from its discussion. 
It will bear no more than plain enunciation. A corpora- 
tion is liable to the same extent and under the same cir- 
cumstances as a natural person for the consequences of its 
wrongful acts, and will be held to respond in a civil action 
at the suit of an injured party, for every grade and descrip- 
tion of forcible, malicious or negligent tort or wrong which 
it commits, however foreign to its nature, or beyond its 
granted powers, the wrongful transaction or act may be. 

* * No court would hear the corporation assert 
that its wrongful act was beyond its chartered powers, and, 
therefore, ineftective to charge it with the injurious conse- 


‘quences of the fraud.”’ Other authorities, equally explicit 
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in the enunciation of the same doctrine, are cited by coun- 
sel for plaintiff. And some of those authorities point out 
the marked distinction between tortious and contractual 
liability, for acts ultra vires; (Cooley on Torts, 119; Field 
on Corp., § 333;) the corporation being answerable in the 
former, but not generally in the latter case. 


III. 


The circuit court has found that “the managers of 
the Association, at the outset, entertained no purpose to 
wrong the creditors or policy holders of the Columbia Life 
Insurance Company.” But this finding does not alter the 
responsibility of the defendant, through whose corporate 
action, a wrongful act, intentionally committed, has ocea- 
sioned the damage of which the plaintiff complains. For 
in such cases, it is the injury done which constitutes the 
gravamen of the relief sought, and not the motive which 
prompted that injury. Cooley on Torts, 98. And though 
the proof may not establish that defendant, or those who 
represented it, its directors, who are regarded as identical 
with it, (Lee v. Sandy Hill, 40 N. Y. 442,) committed an 
actual fraud, in doing the wrong for which redress is asked, 
yet it is clearly shown that the wrong committed was a 
/eonstructive fraud, because done in contravention of that 
| public policy of this State, which forbids the assets of cor- 
| porations to be wasted, cancelled or in any manner with 
drawn from the reach of creditors. Fraud of this descrip- 
tion—constructive fraud—though not originating in any 
actual evil design, having for its purpose the perpetration 
of injury on others, is yet equally reprehensible with pos 
itive fraud, and equally prohibited by law, as within the 
same reason and mischief as acts and contracts done malo 
animo. 1 Story Kq. Jur., §§ 258, 259, 260, 261; Cooley on 
Torts, 478. “On the foot of the fraud,” therefore, equity 
ean afford relief asked in the name of the receiver, as well as 
upon the ground of avoiding a multiplicity of suits, which 
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would have to be brought, if each creditor were compelled 
to seek a several redress for his own injury. 

In consequence of these considerations, it is altogether 

immaterial whether the acts in question are to be held as 
falling within the category of actual or constructive fraud. 
It is sufficient to say that those acts were a fraud on the 
law, the settled policy of which is to sedulously protect the 
‘apital stock of corporations, and to steadily annul all ar 
rangements or devices whereby that policy can be thwarted. 
Thompson on Stock., § 201. In the forcible language of 
Mr. Justice Hunt: “The capital stock of a moneyed cor- 
poration is a fund for the payment of its debts. Itisa 
trust fund, of which the directors are the trustees. It is 
a trust fund to be managed for the benefit of its share- 
holders during its life, and for the benefit of its creditors 
in the event of its dissolution. This duty is a sacred one 
and cannot be disregarded. Its violation will not be un- 
dertaken by any just minded man, and will not be per- 
mitted by the courts. The idea that the capital of a 
corporation is a foot-ball to be thrown into the market for 
the purposes of speculation, that its value may be elevated 
or depressed to advance the interests of its. managers, is a 
modern and wicked invention. Equally unsound is the 
opinion that the obligation of a subscriber to pay his sub- 
scription may be released or surrendered to him by the 
trustees of the company. This has been often attempted, 
but never successfully. The capital paid in, and promised 
to be paid in, is a fund which the trustees cannot squander 
or give away. They are bound to call in what is unpaid, 
and carefully to husband it when received.” Upton v. Trib- 
ileock, 91 U.S. 47. 

Viewing the acts complained of as a fraud on the law, 
because a fraud on the rights of creditors, we cannot yield 
assent to the idea advanced that those acts were “simply 
business transactions, such as daily occur in the world of 
trade.” If such transactions, by which creditors are de- 
prived of that trust fund on which the law has told them 
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to rely, are indeed of frequent occurrence, the sooner the 
courts of the country set the seal of their condemnation 
upon such “ simple business transactions,” the better. And 
it must be apparent that if the acts of the two corporations 
which resulted in the cancellation and retirement of the 
capital stock, are to be regarded as lawful, then no liability 
could attach in consequence thereof, either to the corpora- 
tions or to their agents or directors. So that the affirmance 
of the legality of those acts on the part of the corpora- 
tions, of necessity, closes any “ rational avenue of redress,” 
even against those individuals “by whom the spoliation 
was effected or promoted.” We are not prepared to accept 
us sound, either the premises or its palpably obvious con- 
clusion. 





IV. 

The next point for consideration is the measure of the 
damage which has been sustained. Upon full considera- 
tion of the matter, we fully concur with the circuit court, 
that the draft for $900,000, which at one time constituted 
a part of the assets of the Columbia Life Insurance Com- 
pany, and was withdrawn by the defendant corporation, 
is, with legal interest, the proper measure of damages in 
this case. 

2 

But even if the damages adjudged by the circuit court 
were excessive, 20 such point was made in the motion for 
new trial; no opportunity was given that court to correct 
the erroneous excess, if any there was, and it is too late to 
raise the point in this court for the first time. Sweet v. 
Maupin, 65 Mo. 68, and cases cited. 

VL. 

And finally, equitable jurisdiction was not ousted be- 
cause either a judgment in money was asked or rendered. 
Equity frequently allows of such recoveries in order to avoid 
eirecuity of action. Post v. tna Ins. Co., 43 Barb. 351; 
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May on Ins., § 565; Carpenter v. Mutual Safety Ins. Co., 4 
Sand. Chy. 408. The judgment of the court of appeals 
is reversed, and that of the circuit court affirmed. All 
concur, except Ray, J., not sitting. 

Motion for Rehearing Overruled. 


WaLien v. Tue St. Lovrs, Iron Mountarn & SoutTHEerRn 
RatLway Company, Appellant. 


Conversion: ASSIGNMENT OF CAUSE OF acTiIoN. The prohibition in 
section 3462, Revised Statutes 1879, against the assignment of “a 
thing in action not arising out of contract,” forbids the assignment 
of a right of action for the conversion of personal property.’ 


Appeal from St. Francois Circuit Court.—Hon. W. N. Nae, 
Judge. 


REVERSED. 


Wm. R. Donaldson and Smith & Krauthoff for appel- 


lant. 


The cause of action against defendant was not assign- 
able. The allegation of the petition is a wrongful conver- 
sion of the ties by defendant, and the action is one of 
trover. This action is one that sounds in tort, and does 
not arise out of contract. Cooley on Torts, 441 ; Hill. Rem. 
for Torts, (2 Ed.) p. 6, § 7, p. 283, § 2; 1 Hill. on Torts, (4 
Ed.) p. 487; 2 Hill. on Torts, (4 Ed.) p. 26; 1 Wait’s Prac., 
p. 6; Burroughes v. Bayne, 5 Hurlst. & N. 296; Ederlin v. 
Judge, 36 Mo. 350; Hoagland v. Railroad, 39 Mo. 451, 457; 
Treland v. Horseman, 65 Mo. 511; Cobb v. Dows, 9 Barb. 





“In Smith v. Kennett, 18 Mo. 154, it was held that such a right of 
action was assignable; but that case arose under the Practice Act of 1849, 
which did not prohibit the assignment of things in action not arising 
out of contract. See Acts 1849, p. 75, 21. 
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230, 245; Eggleston v. Mundy, 4 Mich. 295, 304; Stevens v. 
Bank, 31 Conn. 146. Where personal property is wrong- 
fully converted, the owner has thereafter no such interest 
as can be the subject of a transfer, so as to authorize his 
assignee to maintain an action for such conversion in-his 
own name. The owner’s interest is simply a right to sue, 
or chose in action, and it is against the policy of the law 
to permit this right to be assigned. Davis v. Herndon, 39 
Miss. 484, 504; MceGoon v. Ankeny, 11 Ill. 558; Dunklin v. 
Wilkins, 5 Ala. 199; Gardner v. Adams, 12 Wend. 297; 
Oliver v. Walsh, 6 Cal. 456; Patten v. Wilson, 34 Pa. St. 299. 
Our statute puts this question beyond controversy. It pro- 
vides that the section requiring actions to “ be prosecuted 
in the name of the real party in interest,” “shall not be 
deemed to authorize the assignment of a thing in action 
not arising out of contract.” R.S8., § 3462. 


John F. Bush for respondent, filed no brief. 


Henry, J.—The amended petition, on which this cause 
was tried below, alleged that in the months of November 
and December, 1870, one E. B. Wallen cut and stacked 
along the line of defendant’s road, in [ron county, 700 
double railroad cross-ties, of the value of fifty cents per 
tie, and the same number of single railroad ties, of the 
value of thirty-five cents per tie; that they were cut and 
delivered in pursuance of an agreement between said Wal- 
len and one Dingle, who had a contract with defendant for 
furnishing ties for defendant, and Dingle was to pay said 
Wallen for said ties the prices above stated, on delivery, 
but that after said agreement, Dingle broke the agreement 
and left the county; that afterward defendant, during the 
years 1871 and 1872, took said ties and used them; that 
before defendant took the ties, or about that time, Wallen, 
for good and sufficient consideration, transferred and as- 
signed the ties, and all his right, title and claim to said 
ties, and his claim against defendant for taking and using 
them, to C. C. Grider, (who was the original plaintiff in 
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this suit;) and that since the commencement of the action 
by him, he has transferred, sold and assigned and delivered 
his claim, on account of said ties, against defendant to the 
present plaintiff, H. Clay Wallen, who asks judgment for 
the value of the ties. 

If the seizure and conversion of the ties by defendant 
occurred before the assignment by Wallen to Grider, Wal- 
len had nothing to assign but a right of action against the 
company for a trespass. There were no contract relations 
as to this transaction between the defendant and Wallen. 
If the seizure of the ties by the defendant occurred after 
the transfer and delivery of the ties to Grider, but before 
he made the transfer alleged to H. Clay Wallen, then he 
had nothing to assign but a right of action against the de- 
fendant for trespass. While it is not certain whether the 
pleader intended to charge that the transfer by Wallen to 
Grider was anterior or subsequent to the seizure and con- 
version of the ties by defendant, it is clearly alleged that 
such seizure and conversion occurred prior to the transfer 
and assignment miade by Grider to H. Clay Wallen, and 
section 3462, Revised Statutes, forbids “ the assignment of 
a thing in action not arising out of contract.” While the 
original owner might have waived the tort, and brought 
wn action ex contractu for the value of the ties, it does not 
follow that he could have assigned his right of action 
against the trespasser to a third person. While he might 
be allowed to waive the trespass, still, the thing in action 
did not arise out of acontract. No cause of action, there- 
fore, was stated in the petition, and the judgment is re- 
versed. All concur. 
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Tue Strate v. Feasen, Appellant. 


Criminal Law: concusinaGz. To constitute concubinage within the 
meaning of section 1257, Revised Statutes 1879, which makes it an 
offense to carry off any female under the age of eighteen years 
for the purpose of concubinage, it is not necessary that the illicit 
intercourse should continue for an indefinite or considerable length 
of time. A single act is sufficient. 


Appeal from Andrew Circuit Court.—Hon. H. 8. Kewuey, 
Judge. 


AFFIRMED. 


Chas. F. Booher for appellant, cited Burr. Law Dic., 
838; Shelford Marr. and Div., 10; Taylor Civil Law, 210; 
Slocum v. People, 90 Ill. 274. 


D. H. McIntyre, Attorney General, for the State. 


Norton, J.—The defendant was indicted in the An- 
drew county circuit court at its April term, 1881, under 
section 1257, Revised Statutes, for taking away a female 
under the age of eighteen years from her father for the 
purpose of concubinage. He was put upon his trial at the 
August term of said court, convicted of the offense charged, 
and sentenced to two years’ imprisonment in the peniten- 
tiary. The cause is here upon his appeal, and the chief 
ground of error assigned is that the court gave improper 
and refused to give proper instructions. 

The section of the statute upon which the indictment 
is based, is as follows: “Every person who shall take 
away any female under the age of eighteen years, from 
her father, mother, guardian, or other person having the 
legal charge of her person, either for the purpose of pros- 
titution or concubinage, and any father, mother, guardian, 
or other person having the legal charge of her person who 
shall consent to the same, shall, upon conviction thereof, 
be punished by imprisonment in the penitentiary not ex- 
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ceeding five years.’”’ The court, after properly defining 
what was a taking away of a female under the statute, gave 
an instruction on behalf of the State to the effect, that if 
the jury believed from the evidence that defendant did 
take away from her father Belle Murray, a female under 
the age of eighteen years, for the purpose of concubinage, 
that is, for the purpose of cohabiting with her as man and 
woman in sexual intercourse for any length of time, even 
fora single night, without the authority of a legal mar- 
riage, they would find him guilty, although they might be- 
lieve that defendant was pursued and overtaken and thereby 
prevented from accomplishing the alleged act of concubin- 
age with the said Belle Murray. 

This instruction, it is insisted by counsel, is errrone- 
ous, because the word “concubinage,” as he contends, means 
something more than an indulgence in one single act of 
sexual intercourse or cohabitation with another for the 
period of one single night only; that to make the offense 
under the statute complete, the evidence must show that 
it was defendant’s purpose in taking away said Belle Mur- 
ray to have illicit intercourse with her for “an indefinite 
or considerable length of time.” We think the point made 
is not well taken, whether the subject be considered with 
reference to the object designed to be accomplished by the 
statute or with reference to the meaning of the word “con- 





cubinage.” 

It was evidently the design of the legislature in the 
enactment of said statute, to protect females under eighteen 
years of age from debauchery and the seductive arts of 
vicious, lewd and lascivious persons, and also to protect the 
domestic circle from invasion by such characters, having 
in their hearts such a purpose. Cohabitation with such a 
female for a “single night,” in the language of the instruc- 
tion, would as effectually destroy her and the peace and 
happiness of her family as cohabitation for “ an indefinite 
or considerable time.” The statute would fall far short of 
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accomplishing its end, if interpreted as counsel contend it 
ought to be. 

Neither is the position taken by counsel borne out by 
the definition of the word. Concubinage is thus defined 
by Bouvier, page 311: “The act or practice of cohabiting 
in sexual intercourse, without the authority of law ora 
legal marriage ;” and by Burrill, page 338: “The cohab- 
itation of a man with a woman to whom he is not united 
by marriage.” The above is the accepted meaning of the 
word at common law, and was, we think, used by the leg- 
islature in that sense. 

As the instruction given by the court is in harmony 
with the above definition, it was properly given, and in- 
structions three and four, asked by defendant, which were 
based on the theory that the offense charged was not proved 
unless the evidence showed that it was defendant’s purpose 
to have illicit intercourse with said Belle Murray for an 
indefinite or considerable time, were properly refused. 
The instructions given fairly presented the question in- 
volved in the case to the jury, and perceiving no cause for 
disturbing the judgment rendered, it is hereby affirmed, 
with the concurrence of all the judges. 





Jackson v. Tur St. Lovurs, [ron Mountain & Sovutuern 
Rattway Company, Appellant. 


Measure of Damages. The owner of an animal maimed by a rail- 
road train may recover of the company without surrendering the 
animal to the company, but he will be entitled to recover not the 
full value, but only to the extent of the injury sustained. 


Appeal from Butler Circuit Court.— Hon. R. P. Owsn, 
Judge. 


AFFIRMED. 
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W. R. Donaldson and Smith & Krauthoff for appellant, 
cited R. R. Co. v. Finnigan, 21 Ill. 646. 


I. M. Davidson and Belch & Silver for respondent. 


Hoven, J.—This was an action to recover damages for 
injuries inflicted upon the plaintiff’s ox by the cars of the 
defendant. The testimony tended to show that the ox had 
a portion of its foot cut off by the cars of the defendant, 
and that it was appraised at the instance of the plaintiff, 
who said it was to be turned over to the defendant, and 
that he would have nothing more to do with it. The ox 
was never actually delivered by the plaintiff to the defend- 
ant, but strayed away or was stolen. No instructions were 
asked by the plaintiff. The following instruction was given 
ut the request of the defendant: “The plaintiff is only 
entitled to recover damages to the amount he was injured 
by the defendant, and if said ox was not killed, but only 
injured, he should be entitled to recover damages to the 
extent of such injury.” 

The following instructions asked by the defendant 
were refused: 1. “If the plaintiff intended to surrender 
and deliver to the defendant the ox in controversy, after 
said ox was injured by the defendant, it was the duty of 
the plaintiff to have done so, or to have notified the de- 
fendant of the fact that he had abandoned the ox, so that 
the said ox could have been cared for by said defendant, 
und prevented a total loss to said defendant of said ox, and 
unless it shall appear from the evidence that the plaintiff 
did in some way deliver over to the defendant the ox in 
question, or unless he notified the defendant that he would 
abandon said ox and claim damages for the full value, then 
plaintiff cannot recover.” 

2. “If plaintiff failed to notify the defendant that 
he had abandoned the ox, and would expect damages for 
its full value, in consequence of which said ox was allowed 
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accomplishing its end, if interpreted as counsel contend it 
ought to be. 

Neither is the position taken by counsel borne out by 
the definition of the word. Concubinage is thus defined 
by Bouvier, page 311: “The act or practice of cohabiting 
in sexual intercourse, without the authority of law ora 
legal marriage ;” and by Burrill, page 338: “The cohab- 
itation of a man with a woman to whom he is not united 
by marriage.” The above is the accepted meaning of the 
word at common law, and was, we think, used by the leg- 
islature in that sense. 

As the instruction given by the court is in harmony 
with the above definition, it was properly given, and in- 
structions three and four, asked by defendant, which were 
based on the theory that the offense charged was not proved 
unless the evidence showed that it was defendant’s purpose 
to have illicit intercourse with said Belle Murray for an 
indefinite or considerable time, were properly refused. 
The instructions given fairly presented the question in- 
volved in the case to the jury, and perceiving no cause for 
disturbing the judgment rendered, it is hereby affirmed, 
with the concurrence of all the judges. 





Jackson v. The St. Louis, [ron Mountain & SoutTuHern 
Ratmtway Company, Appellant. 


Measure of Damages. The owner of an animal maimed by a rail. 
road train may recover of the company without surrendering the 
animal to the company, but he will be entitled to recover not the 
full value, but only to the extent of the injury sustained. 


Appeal from Butler Circuit Court.— Hon. R. P. Owsn, 
Judge. 


AFFIRMED. 
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W. R. Donaldson and Smith & Krauthoff for appellant, 
cited R. R. Co. v. Finnigan, 21 Ill. 646. 


I. M. Davidson and Belch & Silver for respondent. 


Hoven, J.—This was an action to recover damages for 
injuries inflicted upon the plaintiff’s ox by the cars of the 
defendant. The testimony tended to show that the ox had 
a portion of its foot cut off by the cars of the defendant, 
and that it was appraised at the instance of the plaintiff, 
who said it was to be turned over to the defendant, and 
that he would have nothing more to do with it. The ox 
wus never actually delivered by the plaintiff to the defend- 
ant, but strayed away or was stolen. No instructions were 
asked by the plaintiff. The following instruction was given 
ut the request of the defendant: “The plaintiff is only 
entitled to recover damages to the amount he was injured 
by the defendant, and if said ox was not killed, but only 
injured, he should be entitled to recover damages to the 
extent of such injury.” 

The following instructions asked by the defendant 
were refused: 1. “If the plaintiff intended to surrender 
and deliver to the defendant the ox in controversy, after 
said ox was injured by the defendant, it was the duty of 
the plaintiff to have done so, or to have notified the de- 
fendant of the fact that he had abandoned the ox, so that 
the said ox could have been cared for by said defendant, 
und prevented a total loss to said defendant of said ox, and 
unless it shall appear from the evidence that the plaintiff 
did in some way deliver over to the defendant the ox in 
question, or unless he notified the defendant that he would 
abandon said ox and claim damages for the full value, then 
plaintiff cannot recover.” 

2. “If plaintiff failed to notify the defendant that 
he had abandoned the ox, and would expect damages for 
its full value, in consequence of which said ox was allowed 
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to go estray and was stolen, then the plaintiff cannot re- 
cover 

These instructions were properly refused. Even though 
the plaintiff did not turn the ox over to the defendant, he 
was entitled to recover for the injury inflicted upon it. 
The instruction given by the court fully covered the case, 
and the judgment will be athirmed. The other judges 
concur. 


Tue State v. WILFortH, Appellant. 


1. Ignorance of the Law excuses no one forits Violation. See 
State v. Welch, 73 Mo. 284. 

2. Instructions suggesting theories of the case not supported by 
any evidence are properly refused. 

3. Carrying Weapons into Church: constitutional Law. The 
act of March 30th, 1875, made it a misdemeanor for any one “to go 
into any church or place where people have assembled for religious 
worship, ; having upon or about his person any kind of 
fire-arms, bowie-knife,dirk,dagger, slung-shot or other deadly weap- 
on.” Acts 1875, p. 50. Held, that this act was directed against the 
practice of carrying concealed weapons, and was not an infringement 
of the constitutional right of the people to keep and bear arms, as 
secured by the second amendment to the Constitution of the United 
States. 


Appeal from Cape Girardeau Circuit Court.—Hon. D. L. 
Hawkins, Judge. 


AFFIRMED. 
Wm. M. Moryan for appellant. 
D. H. McIntyre, Attorney General, for the State. 


The law prohibiting the wearing of concealed weap- 
ons, is a police regulation for the protection of society and 
not an infringement of the constitutional right to bear 
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arms. It does not prohibit the right to bear arms, but pro- 
vides that they shall not be worn in a manner dangerous 
to the welfare of society. Nunn v. State, 1 Kelly (Ga.) 
243; State v. Jumel, 13 La. Ann. 399; Owen v. State, 31 
Ala. 887; State v. Buzzard, 4 Ark. 18; State v. Mitchell, 3 
Blackf. (Ind.) 229. 


Norton, J.—Defendant was indicted at the May term, 
1877, of the circuit court of Cape Girardeau county for 
going into a church house in said county where people 
were assembled for literary purposes, viz: for the purposes 
of a school exhibition, the said defendant having about his 
person fire-arms, the said defendant not being a person 
whose duty it is to bear arms in the discharge of duties 
imposed upon him by law. On the trial defendant was 
convicted and fined $10, and the cause is here on his ap- 
peal. There being neither assignment of errors nor brief 
on the part of defendant, we are driven to the record for 
the ascertainment of the errors relied upon by him. These 
errors, as disclosed by the record, are the action of the 
court in rejecting evidence, and refusing instructions asked 
by defendant, and the refusal of the court to arrest the 
judgment on the ground that the statute on which the in- 
dictment is founded is unconstitutional. 

The only evidence rejected by the court was that of 
defendant, who being introduced as a witness, was asked 
to state whether, at the time he entered the house where a 
school exhibition was in progress, he knew it was contrary 
to law to carry arms, and whether or not he believed he 
had the right to carry arms. This evidence was properly 
refused. Ignorantia legis excusat neminem. 

Defendant also asked the court to instruct the jury to 
the effect that if they believed defendant carried the pistol 
for the purpose of trade, or went into the house where the 
exhibition was going on having reasonable cause to believe 
that he would be in danger of bodily harm, and procured 


the pistol to pretect himself against such harm, they would 
34-74 
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acquit. These instructions were properly refused for the 
reason (if for no other) that there was not a scintilla of 
evidence upon which to base them. 

It is also insisted that the statute on which the indict- 
ment was framed is in conflict with the 2nd article of 
amendments to the constitution of the United States, which 
declares “that the right of the people to keep and bear 
arms shall not be infringed.” The statute which gave 
origin to the indictment, (Acts 1875, § 1, p. 50,) is directed 
against the practice of carrying concealed weapons or fire- 
arms, and the pernicious consequences flowing from such 
a practice. In Kentucky it has been held that any statute 
which denies to the citizen the right to carry arms, whether 
openly or concealed, is an infringement of the right guar- 
anteed by the constitution. Bliss v. Commonwealth, 2 Litt. 
90. The same doctrine prevails in Tennessee. On the 
other hand, in the states of Georgia, Louisiana, Arkansas, 
Indiana and Alabama, it has been held that a statute mak- 
ing it a misdemeanor for a person to carry concealed weap- 
ons, was not obnoxious to said constitutional provision. 
Nunn v. State, 1 Kelly (Ga.) 243 ; State v. Jumel, 13 La. Ann. 
399; State v. Buzzard, 4 Ark. 18; State v. Mitchell, 3 Blackf. 
229; Owen v. State, 31 Ala. 387; State vr. Reid, 1 Ala. 612. 
In the last case above cited, in the disposition of the ques- 
tion, it was observed that “the constitution, in declaring 
that every citizen has the right to bear arms in defense of 
himself and the state, has neither expressly nor by impli- 
cation denied to the legislature the right to enact laws in 
regard to the manner in which arms shall be borne. We 
do not desire to be understood as maintaining that in reg- 
ulating the manner of bearing arms the authority of the 
legislature has no other limit than its own discretion. <A 
statute which, under the pretense of regulating, amounts 
to a destruction of the right, or which requires arms to be 
so borne as to render them wholly useless for purposes of 
defense, would be clearly unconstitutional. But a law 
which is merely intended to promote personal security, and 
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to put down lawless aggression and violence, and to this 
end prohibits the wearing of certain weapons in such a 
manner as is calculated to exert an unhappy influence upon 
the moral feelings of the wearer, by making him less re- 
gardful of the personal security of others, does not come 
in collision with the constitution.” Whether such statutes 
are or not in conflict with the federal constitution, is an 
open question so far as the federal courts are concerned, 
the question never having been passed upon by any of 
them, so far as we know. Following the weight of au- 
thority as indicated by the state courts, and in the light of 
section 17, article 2 of the constitution of this State, which 
declares “ that the right of no citizen to keep and bear 
arms in detense of his home, person or property, or in aid 
of the civil power, when thereto legally summoned, shall 
be called in question; but nothing herein contained is in- 
tended to justity the practice of wearing concealed weap- 
ons,” we must hold the act in question to be valid and 
binding, and as intending only to interdict the carrying of 
weapons concealed. Judgment affirmed, in which all con- 
cur. 


Tue State v. Farrow, Appellant. 


1. Continuance. Under the circumstances of this case, the trial court 
erred in refusing the continuance asked for by defendant. 

2. Competency of Juror. A juror answered upon the voir dire: 
“T was in the neighborhood where the attempted robbery was com- 
mitted the following day, and if the facts are as I then heard them, 
my mind is made up; have not talked to any of the witnesses, nor 
to. any one who knew anything of his own personal knowledge 
about the robbery.”” Jield, that he was not incompetent; but 
whether this court would reverse a judgment for the action of the 
trial court in striking his name from the list on its own motion, was 

not decided. 





































> LI REME COURT OF MISSOURI, 








The State v. Farrow. 








Appeal from Callaway Circuit Court.—Hon. G. H. Burck- 
HARTT, Judge. 


REVERSED. 


Defendant’s affidavit for a continuance was as follows: 
“ That he cannot safely proceed in the trial of said cause 
in the absence of the following witnesses, who are absent’ 
without connivance, knowledge or consent, to-wit: Henry 
Baysinger, Mrs. Henry Baysinger, Buck Dareaux and Caleb 
Berry ; that Buck Dareaux resides in Montgomery county, 
Caleb Berry in Audrain county, and the others in Calla- 
way county, Missouri; that the indictment in said cause 
was only filed herein on the 12th of this month and found 
at present term of this court; that he had a subpeena for 
the witnesses in this county issued and delivered to the 
sheriff; that he has not had time since the filing of said 
indictment to get said witnesses from Audrain and Mont- 
gomery county here; that he believes he would prove by 
said absent witnesses that defendant was at Joseph Far- 
row’s, three or four miles off, when the alleged offense was 
committed; and he further says-that such statements are 
true; that he has no witness present nor does he know of 
any other witness or witnesses by whom he can prove the 
same facts; that he has not had time to procure the at- 
tendance of said absent witnesses; that he expects to have 
them present at the next term of this court ; that the con- 
tinuance is not asked for vexation or delay merely, but in 
order that a fair trial may be had, and complete and sub- 
stantial justice done; that the evidence of said witnesses 
is material; that he cannot prove the same facts by any 
other witness whose testimony can be procured at this term 
of court.” 

Samuel F. Thomas, who was summoned as a juror, 
being asked whether he had formed or expressed an opin- 
ion in regard to the guilt or innocence of the defendant, 
answered: “I was in the neighborhood where the at- 

















OCTOBER TERM, 1881. 533 





The State v. Farrow. 





tempted robbery was committed the following day, and if 
the facts are as I then heard them, my mind is made up; 
have not talked to any of the witnesses, nor to any one 
who knew anything of his own personal knowledge about 
the robbery.” The court, without further examination, 
excluded him from the panel. 





Boulware & Finley for appellant. 
D. H. McIntyre, Attorney General, for the State. 


The facts revealed in evidence conclusively show that 
defendant’s affidavit for continuance was false, and was 
made for the purpose of deceiving the court and obtaining 
a postponement. The statement in the affidavit that de- 
fendant “ has no witness present, nor does he know of any 
other witness or witnesses by whom he can prove the same 
facts,” is refuted by the fact that at the trial, which took 
place the same day, defendant’s brothers Joseph and Charles 
testified to precisely the same things which the affidavit 
stated the absent -witnesses would testify to. Nor can it 
be said that when the affidavit was made defendant did 
not know of this testimony. He claims to have been 
with the witnesses on the night of which they spoke, they 
were his brothers, he slept with Joseph, and it is impossi- 
ble that he should not have known that they would testify 
to these facts. The court did not abuse its discretion in 
refusing the continuance. State v. Klinger, 43 Mo. 130; 
State v. Whitton, 68 Mo. 91; King v. Pearce, id Mo, 222; 
Leabo v. Goode, 67 Mo. 132; State v. Simms, 68 Mo. 307. 


I, 


SuErwoop, C. J.—The defendant was indicted on the 
12th day of November, 1881, and put upon his trial on the 
14th day of that month. The trial resulted the same after- 
noon, in a verdict of guilty, and a sentence of five years 
in the penitentiary. The State concedes the application 
for a continuance is unobjectionable in form. We have no 
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hesitation in saying that it should have been granted. If 
it should not have been granted, it is difficult to see what 
special force and effect section 22 of article 2 of our con- 
stitution, in relation to defendant’s right to compulsory 
process for his witnesses’ possesses. In ordinary cases, 
cases where the matter is in doubt as to whether the trial 
court exercised its discretion soundly or unsoundly, we 
would presume in favor of the sound exercise of that dis- 
cretion. This record, however, presents iuothing on this 
point to induce one to halt between two opinions. 


Il. 


There was error in striking the name of Samuel F, 
Thomas from the regular panel of jurors. He was a com- 
petent juror, and the ruling mentioned cannot be sanc- 
tioned. It would be premature for us to say whether we 
would reverse this cause on this ground alone. We think 
best to call attention to it in order that it may be seen that 
we do not give it our approval. 

For the error in this behalf first aforesaid, we reverse 

he judgment and remand the cause. All concur. 





ScHLICKER Vv. Gorpon et al., Appellants. 


1. Principal and Surety; Morion BY SURETY AGAINST PRINCIPAL: 
JURY TRIAL: PRACTICE. The statute which authorizes a surety who 
has paid a judgment rendered against himeelf and his principal to 
proceed summarily by motion for judgment against the principal, 
clothes the court in which such a motion may be filed with juris- 
diction tv hear and determine all questions that may grow out of 
it. If a qve~ion of fact arise, it may be submitted to a jury if 
either party demands it. So held,in a case where the alleged surety- 
ship was denied. R. S. 1879, 22 3904, 3905. 

Plaintiff being engaged in carrying out a contract for the 

erection of a school builaing, called upon the school board for 

money. The board not being in funds, two of the members, to- 
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gether with the contractor executed a joint note on which the 
requisite amount was raised and paid to the contractor, he agreeing 
to pay the note when it should become due, out of money that 
would be coming to him under his contract with the board His 
name appeared last on the note Held, that he could not claim to 
be considered a surety for his co-signers. 


Appeal from Moniteau Circuit Court—Hon. G. W. MILLER, 
Judge. 


REVERSED. 


Owens & Wood for appellant. 


It is now well settled in this State that whatever may 
be the form of a note, it may be shown who received the 
money loaned, and who ought to pay it; and, without ref- 
erence to the order of the names on a note, who is in fact 
the real principal in the debt. Garrett v. Ferguson, 9 Mo. 
128; Scott v. Bailey, 23 Mo. 150; Coons v. Green, 9 Mo. 
198; Mechanics’ Bank v. Wright, 53 Mo. 153. If the defend- 
ants borrowed the money of Holloway for plaintiff, and 
plaintiff received the money and agreed to pay the debt 
out of the proceeds of his contract, then he was in equity 
bound to pay the debt, and was the real principal, and it 
is immaterial whether the defendants were principals as to 
Holloway or whether the plaintiff signed the note after the 
defendants, or as security, or whether he signed the note 
at all. Higgins v. Dellinger, 22 Mo. 897; Harnsberger v. 
Yancey, 33 Gratt. 527; s. ¢., 11 Reporter 29. The instrue- 
tion given for plaintiff entirely ignores the issues presented 
by the defendants in the pleading and in the evidence. It 
in effect declares that if the defendants borrowed the money 
from Holloway, and the plaintiff signed the note as secur- 
ity, then he must recover in this form of action notwith- 
standing the fact that the money was borrowed for his use, 
and he was in equity and good conscience bound to pay it. 
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Edmund Burke and Draffen & Williams for respondent. 


The instruction asked by defendants was properly re- 
fused. ‘The question was not, who ultimately received the 
money; but, whether defendants borrowed it in the first 
place and paid it to Schlicker upon a debt due to him. 


Norton, J.—This proceeding was instituted in the 
Moniteau circuit court under sections 3904 and 3905, Re- 
vised Statutes 1879, for judgment against defendants on 
account of money alleged to have been paid by plaintiff 
as their security upon a judgment rendered in said circuit 
court against defendants and plaintiff. Upon the trial 
plaintiff had judgment, from which defendants have ap- 
pealed. 

It appears from the record that plaintiff had duly no- 
tified defendants, as provided in section 3905, of his inten- 
1. prncirat axp tion to file a motion for judgment against 
sa them under section 3904, and that on such mo- 
trial: practice. tion being filed defendants appeared thereto 
and filed separate answers denying that plaintiff was their 
surety on the note on which judgment was obtained, or 
that as such surety he had paid any money on said judg- 
ment; and averring that plaintiff was the principal in said 
note and that defendants were lis sureties. When the is- 
sues thus made came on for trial, defendants objected to 
the court proceeding any further with the cause, on the 
ground that it had no jurisdiction to try the question pre- 
sented on such a motion. This objection was overruled, 
and the action of the court in this particular is assigned 
for error. 

Section 3904, Revised Statutes, provides that in all 
cases where judgment is given in any court, whether of 
record or not, upon any bond, bill or note for the payment 
of money or delivery of property, against the principal 
debtor and any surety therein, and such surety shall pay 
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the judgment, or any part thereof, he shall be entitled, on 
motion, to a judgment in the same court against the prin- 
cipal debtor for the amount he has paid with ten per cent 
interest thereon from time of payment, together with costs. 
This section necessarily clothes the court, in which such a 
motion, as is authorized by it to be filed, is pending, with 
jurisdiction to hear and determine all questions growing 
out of the motion. If the question presented be one of 
fact, we can see no reason why it might not be submitted 
to a jury if either party should demand it. The court did 
not err in overruling the objection. The proceeding is 
summary, and the jurisdiction of the court to hear and 
determine such motions has been upheld in the following 
cases, in which similar objections to the one made in this 
case were involved. Hensley v. Baker, 10 Mo.157; McCune 
v. Hull, 20 Mo. 596; EHdwardson v. Garnhart, 56 Mo. 81. 
The evidence offered on the trial tended to show the 
following state of facts: That plaintiff had contracted 
2. —. with a school board, of which defendants 
Gordon and Kinke were members, to build a school house, 
for which he was to receive the sum of $15,350, payments 
to be made as work progressed ; that the members of the 
board, to enable plaintiff to proceed with his work, had 
on several occasions indorsed notes for plaintiff which he 
always paid; that in September, 1876, plaintiff called upon 
Gordon and Finke for $1,500; that the school board had 
no money on hand; that the amount called for was bor- 
rowed irom one Holloway, and the note given for it, and 
upon which judgment was afterward recovered, was exe- 
euted by defendants Gordon, Finke and plaintiff, in the 
order here named. The evidence was conflicting as to 
whether the said sum of $1,500 was due plaintiff under 
the contract at the time it was obtained. Schlicker testi- 
fied that it was, and defendants that it was not. The evi- 
dence was also conflicting as to whether said note was 
signed by Schlicker as security for defendants or by de- 
fendants as sureties for Schlicker. Plaintiff testified that 
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he signed it as security for defendants, and defendants tes- 
tified that they signed it as sureties for plaintiff. While 
the evidence was conflicting on these points there was no 
conflict as to the fact that defendants were not indebted tv 
plaintiff individually, nor as to the fact that the money 
borrowed from Holloway was for plaintiff, and that it was 
received by him with the understanding and agreement 
that he was to pay the note out of the money that would 
be coming to him under the contract, plaintiff testifying on 
this subject that in pursuance of that understanding he 
paid at one time $100, and at another $400, on the note 
and gave defendant Gordon the money to pay the balance. 

Defendants, on this state of facts, asked the court to 
declare in effect that if defendants executed the note for 
the purpose of procuring the money for plaintiff and for 
his accommodation, and he received the money procured, 
and at or before the time plaintiff signed the note he agreed 
to pay it out of the money coming or due to him on his 
contract to build the school house, and he failed to do so, 
he could not recover. This the court refused to do, and 
in so doing, we think, committed error, for which the judg- 
ment will be reversed and the cause remanded, in which 
all concur, except Ray, J., absent. 


Harvey, Appellant, v. Tue Terre Haute & INDIANAPOLIS 
RAILROAD COMPANY. 


1. Carrier: LIMITATION OF LIABILITY BY AGREEMENT. A contract fairly 
entered into between carrier and shipper specifying a fixed sum as 
the value of the property and limiting the recovery in case of loss 
to that sum, is binding on the shipper. : 

2. Bailment: party To action. One H. being the owner of a trot- 

ting horse, delivered him to D. to keep for one year, upon an agree- 

ment that D. should have the exclusive management, charge and 
control over him, with the privilege of trotting him at whatsoever 
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place or places D. might deem best, D. and H. dividing between 
them the net profits of racing. H. reserved to himself the right to 
sell the horse at any time during the year upon making compensa. 
tion tv D. While this arrangement was in force, D. made a contract 
for the transportation of the horse. Held, that D. and not H. was 
the proper party to sue for a violation of this contract. 


Appeal trom St. Louis Court of Appeals. 
AFFIRMED. 


Geo. W. Cline and Joseph Dickson for appellant. 


A common carrier cannot, by special contract, limit 
his liability, so as to excuse himself from the consequences 
of his own negligence. Railroad Co. v. Lockwood,17 Wall. 
357; Laing v. Colder, 8 Pa. St. 479; Camden, etc., R. R. Co. 
v. Baldauf, 16 Pa. St. 67; Goldey v. R. R. Co., 30 Pa. St. 
242; Powell v. R. R. Co., 32 Pa. St. 414; Pa. R. R. Co. v. 
Henderson, 51 Pa. St. 315; Farnham v. R. R. Co., 55 Pa. 
St. 53; Empire Transp. Co. v. Wamsutta Oil Co., 63 Pa. St. 
14; s.¢c.,3 Am. Rep. 515; Jones v. Voorhees, 10 Ohio St. 
145; Davidson v. Graham, 2 Ohio St. 1381; Wilson v. Ham- 
ilton, 4 Ohio St. 722; Welsh v. R. R. Co., 10 Ohio St. 65; 
Cleceland R. R. Co. v. Curran, 19 Ohio St. 1; s.c., 2 Am. 
Rep. 362; Cincinnati, etc., R. R. Co. v. Pontius, 19 Ohio 
St. 221; s.¢.,2 Am. Rep. 391; Sager v. Portsmouth, 31 Me. 
228, 238; School District v. R. R. Co., 102 Mass. 556; s.¢., 3 
Am. Rep. 502; Indianapolis R. R. Co. v. Allen, 31 Ind. 394; 
Orndorff v. Express Co., 3 Bush 194; Berry v. Cooper, 28 
Ga. 543; Levering v. Union T. Co., etc., 42 Mo. 88; Kirby 
v. Express Co.,2 Mo. App. 377; Folletsown v. R. R. Co., 55 
Me. 462. It is as much against the policy of the law to 
limit the liability to a part of the loss, as it is to stipulate 
against the entire loss. Kirby v. Express Co.,2 Mo. App. 
869 ; Orndorff v. Express Co.,3 Bush 194; Levering v. Union 
T. Co., 42 Mo. 88; Ketchum v. Express Co., 52 Mo. 391. 
The shipper is not limited to the sum represented as the 
value at the time of the shipment. JU. S. Ex. Co. v. Bach- 
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man, 2 Cin. Sup. Ct. 251; s. ¢., 28 Ohio St. 144; Nashville 
R. R. Co. v. Jackson, 6 Heisk. (Tenn.) 271; Mich., ete., R. 
R. Co. v. Heaton, 37 Ind. 448; s. ¢., 10 Am. Rep. 89; 0. & 
M. R. R. Co. e. Selby, 47 Ind. 471; s. ¢., 17 Am. Rep. 719; 
Hollister v. Nowlen, 19 Wend. 234; Cole v. Goodwin, 19 
Wend. 251. 


Pattison & Crane for respondent. 


As the freight was paid upon the horse at the rate 
charged for one of the value of $100, the plaintiff, if he 
can recover at all, can recover only that sum. Batson v. 
Donovan, 4 B. & Ald. 21. Ifthe horse had any value as a 
trotting or fancy horse, and that fact was not made known 
to respondent, it was a fraud, and the plaintiff cannot now 
avail himself of it. The owner of the horse affixed his 
value, and is estopped from now denying it. After the 
differences in freight arising out of values were made 
known to him, he selected the rate fixed for a horse of the 
value of $100, which is conclusive against him upon the 
question of value. The concealment of the value of the 
horse over and above $100 may have induced less care on 
the part of defendant than would have been practiced if 
the value now claimed had been made known, arn, there- 
fore, the owner conduced to the loss. Addison on Torts, 
(Wood’s Ed. 1876) § 703, pp. 773, 774; Wolf v. Am. Ex. 
Co., 43 Mo. 421, 426; Relf v. Rapp, 3 W. & S. 21; Orange 
Co. Bank v. Brown, 9 Wend. 116; Story on Bailm., (8 Ed.) 
§ 565; Angell on Carriers, (4 Ed.) § 258, 261; Hikins v. 
Empire Trans. Co., 81 Pa. St. (82 P. F. Smith) 315; Kall- 
man v. U. S. Ex. Co., 3 Kas. 205; Richards v. Westcott, 2 
Bosw. 604; 1 Smith Lead. Cas., (pt. 1) 390; Little v. R. R. 
Co., 66 Me. 239; Phillips v. Earle, 8 Pick. 182; Boscowitz v. 
Adams Ex. Co., 93 Ill. 523; s. ¢., 34 Am. Rep. 191; Adams 
Ex. Co. v. Stettaners, 61 Ill. 187; s.c., 14 Am. Rep. 57; 
Kember v. Express Co., 22 La. Ann. 158; s. c., 2 Am. Rep. 
719; Southern Ex. Co. v. .Crook, 64 Ala. 475; s. c., 4 Am. 
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Rep. 140; Green v. Express Co., 45 Ga. 809; Everett v. Ex- 
press Co., 46 Ga. 303; Baldwin v. Steamship Co., 74 N. Y. 
125; s.c., 30 Am. Rep. 277; 2 Redfield on Railways, (5 
Ed.) p. 120, § 179, pt. 5; Mather v. Express Co.,9 Reporter 
430; Lawson on Carriers, § 20; Railroad Co. v. Fraloff, 100 
U. 8. 24; Lewis v. Railway Co., L. R., 3 Q. B. Div. 195; 5 
Rep. 383; McCance v. Railway Co.,7 H. & N. 477; 31 L. 
J. Exch. 65; Hart v. Penna. R. R. Co., 7 Fed. Rep. 630. 
This being an action upon contract—a contract made 
by Dickson and with which Harvey had nothing to do— 
and not an action for a tort, or an action founded upon any 
common law liability of defendant, Harvey was not the 
proper person to sue. Dickson cannot be considered Har- 
vey’s agent. (1) An agent must.act for, and in accordance 
with the wishes of, the principal. This contract gave 
Dickson the right to act for himself, and, if he chose, con- 
trary to the wishes and instructions of appellant. (2) The 
authority of an agent is revoked by the death of the prin- 
cipal. Appellant’s death, however, would not have affected 
Dickson’s control or possession of the horse. (8) The 
principal can be held liable on the contracts of the agent. 
Yet it is plain that had Dickson, after signing the contract, 
refused to deliver the horse for transportation, or to pay 
the agreed price therefor, appellant could not have been 
held, and no action would have lain by respondent against 
him. Even assuming that Dickson was an agent, yet he 
had a beneficial interest in the performance of the contract, 
and a special property in the subject matter of the agree- 
ment, and was the party to sue. Porter v. Raymond, 53 
N. H. 519. Harvey’s right of property as well as his right 
of possession was suspended by the contract. Edwards on 
Bailm., (2 Ed.) § 369. So that he could not maintain tres- 
pass against a third party for injuries to the animal. Put- 
nam v. Wyley, 8 Johns. 432; Swift v. Moseley, 10 Vt. 208. 


Hoven, J.—This was an action brought by appellant 
in the St. Louis circuit court, upon a special contract for 
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the transportation of a trotting horse from East St. Lonis 
to Philadelphia. This contract was entered into by and 
between the respondent, by one Bacon, its station agent, 
and William T. Dickson, of St. Louis, and contained an 
agreement on the part of respondent to transport a horse 
for said Dickson from East St. Louis to Philadelphia, at 
reduced rates; and an agreement on the part of said Dick- 
son that, in consideration of such reduced rates, he would 
assume certain risks; it further provided for passing free 
the person in charge of the horse; that the horse was to 
be carried at the owner’s risk, and his value, if injured or 
killed, was $100. 

The petition alleges that respondent is a corporation 
organized under the laws of Illinois, but does not allege 
that it is a common carrier, nor what business it was or- 
ganized to carry on, nor what it was carrying on at the 
date of the contract. It also alleges that the horse was a 
“trotting horse, worth $10,000;” that he belonged to 
plaintiff, and that William T. Dickson, who executed the 
contract, was his agent; that the horse was placed by re- 
spondent in a defective and unsound car, and that respond- 
ent’s agents and servants were careless and negligent in the 
management of the road and trains, and that by reason 
thereof the horse was injured, to plaintiff’s damage in the 
sum of $11,000 

The avswer puts in issue the ownership of the horse 
and its value; admits the execution of the contract, but 
alleges that it was made with Dickson, who represented 
that the horse belonged to him, and that he was acting for 
himself, and denies the other allegations of the petition. 
As an affirmative defense it sets forth the following facts: 
that respondent had certain regular rates for transportation 
of horses of ordinary value, and that for horses of greater 
value five per cent on the owner’s valuation was charged, 
in addition; that when this horse was offered for transpor- 
tation, the agent of respondent asked his value, and was 
told that it was $100; that thereupon Dickson and the 
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agent of respondent agreed upon that as the valuation, and 
a contract was drawn up and signed by both parties, which 
contained among its provisions the words: “QOwner’s risk 
—value, if injured or killed, $100 ;” and that respondent, if 
liable at all, was liable only for $100 

The new matter in the answer was put in issue by the 
reply. 

The evidence of plaintiff tended to show that he was 
the owner of the horse; that he was worth, at the time of 
shipment, $8,000 to $12,000; that his value consisted in his 
record made at races ; that he was injured during his tran- 
sit to Philadelphia so as to make him worthless as a race 
horse, and not worth more than $60 to $100 for any pur- 
pose. The value put upon him was designated in the tes- 
timony of one of plaintiff’s witnesses as a * fancy value.” 
Dickson testified that he executed the contract sued on, 
but that he did it as the agent of appellant; that his agency 
arose out of a contract between him and appellant, which 
is as follows: ) 

“This agreement, made and entered into this 17th day 
of November, 1874, by and between George Harvey, of 
Bunker Ilill, state of Illinois, party of the first part, and 
William T. Dickson, of St. Louis, State of Missouri, party 
of the second part; Witnesseth: That whereas, the said 
Ilarvey is owner of a bay trotting gelding, by the name of 
‘ Nino, and is desirous of placing him under the care, con- 
‘rol and management of said Dickson for one year, to be 
kept and trained by him for that time, with the privilege 
of entering and trotting said horse in any place said Dick- 
son may think best during that period; it is mutually 
agreed and understood by aud between the parties as fol- 
lows, to-wit: That said Dickson shall take and keep pos- 
session of said horse from this date, for the full term of 
one year; that during said time he shall have exclusive 
management, charge and control over him, with the priv- 
ilege of trotting him at whatsoever place or places he may 
deem best or decide upon, free from any interference by 
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the said Harvey; that he shall, during that time, keep a 
just and true account of all expenses of whatever kind in- 
curred and paid by him for the care, attendance and keep- 
ing of said horse, entrance fees, traveling expenses, includ- 
ing the board and traveling expenses of said Dickson, 
when he shall go with said horse, etc.; also, all moneys 
received on account of races run by said horse during that 
time, or moneys received on his account from any source ; 
that after deducting all the expenses aforesaid, the balance 
shall be equally divided between the parties hereto, and 
the amount found due and owing to said Harvey shall be 
paid to him at the expiration of said term, and the said 
horse returned, unless otherwise agreed between them. It 
is further agreed between the parties, that said Harvey 
shall have the privilege of selling said horse at any time 
he may see fit; but, in such case,,two disinterested parties 
are to be chosen by said Dicksou and said Harvey, and in 
case these arbitrators fail to agree, they shall choose a third 
party, and they shall agree also as to the amount of dam- 
ages done said Dickson by reason of said horse being sold, 
and said Harvey shall pay said Dickson said amount agreed 
upon by said arbitrators.” 

Testimony was offered by the plaintiff for the purpose 
of showing negligence on the part of the servants of the 
defendant in the management of the train, resulting in 
injury to the horse. Respondent introduced testimony 
tending to disprove negligence on its part, and tending to 
show that all possible care and diligence were exercised by 
respondent’s agents in the transportation of the horse. It 
also introduced testimony tending to prove all the allega- 
tions of its answer constituting an affirmative defense. 

The following instructions, asked by defendant, as to 
the measure of damages, were refused by the court: 

2. The jury are instructed, that if they believe that 
defendant’s re gular rates of transportation for horses from 
East St. Louis to Philadelphia, Pennsylvania, were $1.64 
per 100 pounds for horses of the value of $100, and that 
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for horses of greater value the defendant’s rate was five 
per cent on the owner’s valuation, in addition to said $1.64 
per 100 pounds; that defendant’s agent made known these 
terms to Dickson at the time he offered said horse for 
transportation ; that the horse at that time belonged to 
plaintiff; that when said Dickson was informed of said 
rates, he told the agent of defendant that said horse was 
worth $100, and that, on the basis of such valuation, the 
agent of the defendant agreed to transport said horse to 
Philadelphia for the sum of $1.64 for each 100 pounds of 
his weight, or the total sum of $32.80; that on the margin 
cf the written contract for such transportation entered 
into between defendant and said Dickson, the value of said 
horse was stated to be $100; then if the jury find that de- 
fendant is liable to plaintiff at all in this suit, they will 
assess his damage at asum not exceeding $100 and interest 
from date of suit at six per cent per annum. 

8. The jury are instructed that if Dickson intention- 
ally misrepresented the value of said horse, and stated his 
value as being much lower than it actually was, for the 
purpose of procuring him to be transported at a lower 
rate than he would otherwise have been carried for, the 
plaintiff is entitled to recover only the value fixed by 
Dickson. 

The jury rendered a verdict in favor of plaintiff for 
$4,165, upon which the circuit court rendered judgment, 
and defendant took the case by appeal to the St. Louis 
court of appeals. That court reversed the judgment of 
the cireuit court, and plaintiff brings the case here by ap- 
peal. 

We are ail of opinion that instructions numbered two 
and three, asked by the defendant, and refused by the 
court, should have been given, conceding the right of the 
plaintiff to maintain an action on the contract. This court 
has repeatedly held that public policy will not permit a 


common carrier to contract for exemption from liability \ 


on account of the negligence of itself oritsservants. The | 
%-74 t / 
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plaintiff contends that it is as much against the policy of 
the law to permit the carrier to limit its liability to a part 
of the loss, as it would be to permit it to stipulate against 
the entire loss. We do not regard a contract limiting a 
right of recovery to a sum expressly agreed upon by the 
parties as representing the true value of the property 
shipped, as a contract, in any degree exempting the carrier 
from the consequences of its own negligence. Such a con- 
tract fairly entered into leaves the carrier responsible for 
its negligence, and simply fixes the rate of freight and 
liquidates the damages. This we think it is competent for 
the carrier todo. And where the reduced value is vol- 
untarily fixed by the shipper, with a view of obtaining a 
low rate of freight, without any knowledge on the part of 
the carrier that the property was of greater value, it would 
be a fraud upon the carrier to permit the shipper to recover 
u greater sum than fixed by him. Hart r. Penn. R. R. Co., 
7 Fed. Rep. 630; Lawson or Carriers, § 20. 

A majority of the judges are of opinion that plaintiff 
has no right of action upon the contract sued on; that by 
the terms of the contract between Dickson and the plaintiff 
Harvey, Dickson had the exclusive right of possession of 
the horse injured, and held such possession for himself and 
not as agent for the plaintiff; and the contract for trans- 
portation made by Dickson with the defendant cannot be 
adopted by the plaintiff and sued on by him, as a contract 
made by him, or for him, through Dickson as his agent. 
Judge Norton entertains a different view of the effect of 
this contract. The judgment of the court of appeals re- 
versing the judgment of the circuit court, will, for the 
reasons given, be affirmed. 
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THE State v. Martin, Appellant. 


1. Criminal Law: EVIDENCE OF OTHER OFFENSES. On the trial of an 
indictment for murder, without any evidence of character having 
been offered by the defendant, the State was allowed to read to the 
jury two indictments against him for felonious assaults having no 
connection with the principal offense. Held, error. 

: WITNESSES. A person jointly indicted with another, is not 

a competent witness for his co-defendant. 

It is error for the court to permit the prosecuting attorney 

to comment in argument upon the fact that the defendant, though 

a competent witness, failed to testify in his own behalf 








Appeal from Laclede Circuit Court—Hon. R. W. Fyan, 
Judge. 


REVERSED. 
Hlolt, Moore, Patterson & Mitchell for appellant. 


D. H. McIntyre, Attorney General, and EH. B. Keller- 
man, Prosecuting Attorney of Laclede county, for the 


State. 


Norton, J.—The defendant was jointly indicted with 
Sarah I. Martin, for the murder of George Mizer, at the 
August term, 1879, of the Laclede county circuit court. 

At the February term, 1880, of said court, he was 
tried and convicted of murder in the first degree. Motions 
l. crrmm~at raw: for new trial and in arrest having been over- 
evidence of other . 
offenses ruled, he brings the cause here by appeal, 
and assigns various grounds for error, one of which is, that 
the court, over the objection of defendant, allowed the 
State to read in evidence two indictments against the de- 
fendant charging him with felonious assaults upon one 
Jesse Prewitt. The offenses charged in the indictment in 
no way, so far as the record shows, had any connection 
with the offense for which the defendant was being tried. 
This evidence was calculated to prejudice the jury, and 
to put the character of defendant in issue, without any 
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such issue having been tendered by him. The rule is, that 
the character of a person criminally charged cannot be 
assailed by the State until the accused has offered proof as 
to character. Under the ruling of this court in the cases 
of State v. Reavis, 71 Mo. 420; State v. Hart, 66 Mo. 298, 
and under the rule laid down in Wharton on Crim. Plead. 
and Ev., (6 Ed.) pp. 635, 636, 647, 648, error was com- 
mitted in admitting the evidence. State v. Creson, 38 Mo. 
372. 

The assistant prosecuting attorney, in his closing ar- 
gument to the jury, said: “That the co-defendant is a 
2. : witnesses competent witness in behalf of the defend- 
ant, as well as the defendant, under the laws of this State, 
and the attorneys for defendant know it.” He also pro- 
ceeded to comment at length upon the fact that Sarah I. 
Martin, who was jointly indicted with defendant, was a 
competent witness, and, though present during the whole 
trial, was not put upon the stand to contradict statements 
made by other witnesses in regard to matters occurring in 
her presence, and that defendant dared not put her on the 
stand, etc. These remarks were objected to on the ground 
that the co-defendant was not examined because she was 
not a competent witness. The objection was overruled, 
the court observing that the co-defendant was a competent 
witness and the attorney had a right to comment on 
the fact that she had not been put upon the stand by de- 
fendant. 

This, we think, was a clear misapprehension of the 
law. In the case of the State v. Roberts, 15 Mo. 29, it was 
held that when two persons are jointly indicted, neither is 
admissible as a witness for his co-defendant, and this rule 
equally applies whether they are tried separately or jointly. 
The witness is incompetent, not on the ground of interest 
but of public policy. Where there is no evidence to crim- 
inate, or where he is by mistake made such, or where he 
is made a defendant for the purpose of excluding his testi- 
mony, the practice is for the court to direct his acquittal, 
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that he may be used as a witness. This rule, so far from 
being overthrown by any statute of the State, is expressly 
recognized in section 1917, Revised Statutes, which pro- 
vides that “ when two or more persons shall be jointly in- 
dicted or prosecuted, the court may, at any time before 
defendants have gone into their defense, direct any defend- 
ant to be discharged, that he may be a witness for the State. 
A defendant shall also, when there is not sufficient evidence 
to put him on his defense, at any time before the evidence 
is closed, be discharged by the court, for the purpose of 
giving his eviaence for a co-defendant.” * * 

The judgment under the authority of the case of the 
State v. Mahly, 68 Mo. 316, might well be reversed because 
2 —. of the refusal of the court to rebuke the at- 
torney for commenting on the fact that defendant was a 
competent witness, and allowing him, not only to misstate 
the law as to a co-defendant being a competent witness, 
but in indorsing the misstatement; but it is not necessary 
to put the reversal on that ground, inasmuch as the error 
committed in allowing the indictments heretofore men- 
tioned to be read in evidence works a reversal. Attention 
has been called to the matter so that whatever there is of 
error in it may not be repeated ona retrial of the cause. 
Judgment reversed and cause remanded, in which all con- 
cur. 





Tue Strate, Appellant, v. O'BRIEN. 


Pleading, Criminal: exceprions 1x statutes. When an exception is 
contained ina statute defining an offense and constitutes a part of 
the offense, an indictment for such offense must negative the excep- 
tion; but when the statute contains a proviso exempting a class 
therein ceferred to from the operation of the statute, an indictment 
need not negative the proviso. The accused must make the exemp- 
tion a ground of defense. So Held, in reference to the proviso to sec- 
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tion 1 of the act of 1877 in relation to the practice of medfcine and 
surgery. Sess. Acts 1877, p. 348. 


Appeal from Perry Circuit Court—Hon. Wm. N. Natte, 
Judge. 


REVERSED. 


D. H. McIntyre, Attorney General, for the State, cited 
1 Archb. Crim. Prac. and Plead., 86,118; State v. Cox, 32 
Mo. 566; State v. Taylor, 73 Mo. 52; 1 Chitty Crim. Law, 


283 b. 
J. C. Noell for respondent. 


Hoven, J.—The defendant was indicted for practicing 
medicine in violation of section 1 of the act of April 28th, 
1877, which is as follows: “It shall hereafter be unlawful 
for any person to practice medicine or surgery in this State 
who shall not have first received the degree of doctor of 
medicine from a medical college or university duly estab- 
lished under and by virtue of the laws of the country in 
which such college or university is situated; and any 
person who shall violate the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction he shall 
be fined in a sum not less than $100 nor more than $500; 
provided, however, that this section shall not apply to any 
person who may now be authorized to practice medicine 
or surgery in this State by virtue of existing laws of the 
State in relation thereto.” The foregoing proviso refers to 
section 3 of the act of March 27th, 1874, which required 
all persons then practicing medicine, or who should com- 
mence to practice before the 1st day of September of said 
year, to register their names in the office of the clerk of the 
county in which they resided, and thereupon authorized 
them to practice without having received the degree of 
coctor of medicine as provided by the ist section of 
that act. The indictment before us did not negative the 
proviso contained in section 1 of the act of 1877, and. for 
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that reason it was held by the circuit court to be insuffi- 
cient. 

This ruling was erroneous. Whenever an exception 
is contained in the section defining an offense, and consti- 
tutes a part of the description of the offense sought to be 
charged, the indictment must negative the exception, other- 
wise no offense is chargeu. State v. Meek, 71 Mo. loe. cit. 
357; State v. Shiflett,20 Mo. 415. But where, as in the case 
at bar, the section which defines the offense contains a pro- 
viso exempting a class therein referred to, from the operation 
of the statute, it is unnecessary to negative the proviso, 
but the exemption therein contained must be insisted on 
by way of defense, by the party accused. State v. Cox, 32 
Mo. 566; State v. Shiflett, 20 Mo. 417, and authorities there 
cited. The judgment will be reversed and the cause re- 
manded. [he other judges concur. 





Witp v. Howe et al., Appellants. 


Usury : CONSIDERATION: PRINCIPAL AND SURETY. Payment of usurious 
interest is a sufficient consideration for a promise to extend the time 
of payment of a note. An extension made upon such considera- 
tion without the consent of a surety, will exonerate him. 


Appeal from Livingston Circuit Court.—Hon. E. J. Broappus, 
Judge. 


REVERSED. 


John M.Voris and Wm. N. Norville for appellants. 


L. T. Collier for respondent, cited 2 Am. Lead. Cas., 
310; Howell v. Sevier, 1 Lea 360; s. c., 27 Am. Rep. 771; 
Pyke v. Clark, 3 B. Mon. 262; Scott v. Hall, 6 B. Mon. 285; 
Graves v. Graves, 7 B. Mon. 218; Rucker v. Robinson, 38 
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Mo. 156; McCune v. Belt, 88 Mo. 290; Wiley v. /Tight, 39 
Mo. 132 


Norton, J.—This suit was instituted in the circuit 
court of Livingston county upon a promissory note exe- 
cuted by defendants to plaintiff for the sum of $441. De 
fendant Peugh set up in his answer that he executed the 
note as security for the defendant, Lewis Howe, and that 
plaintiff knew that he signed it as security, and then 
averred, that plaintiff, without his knowledge or consent, 
after said note became due, for a valuable consideration, 
agreed with defendant Howe to extend the time of pay- 
ment on said note for one year. On the trial, plaintiff ob- 
tained judgment for the sum of $295.92; from which de- 
fendant Peugh appealed, and assigns for error the action 
of the court in refusing certain instructions asked by him. 

The evidence offered on the trial tended to show that 
defendant Peugh was only security upon the note in suit, 
and that, after the maturity of the note, and previous to 
the 18th day of September, 1877, defendant Howe had paid 
plaintiff the sum of $236.60 to be applied on said note; 
that said payment not being credited on the note, the 
plaintiff and defendant Howe, on the 18th day of Septem- 
ber, 1877, had a settlement, in which it was agreed that 
plaintiff should deduct from said payment $20 for a note 
which said Howe had executed to plaintiff for five per 
cent interest in addition to the ten per cent agreed to be 
paid on the note sued upon, and, also, an additional deduc- 
tion sufficient to make the interest fifteen per cent from the 
time the note in suit was due up to date of settlement; 
that defendant Howe agreed to allow said deductions on 
the consideration that plaintiff would wait, or extend tlie 
time of payment of said note, till November or December, 
1877 ; that plaintiff assented to this arrangement ; that the 
said deductions were made from the said payment of $236.- 
50, and the balance credited on the note; that the extra 
five per cent was allowed with the understanding that 
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plaintiff was to extend the time of payment. On this evi- 
dence defendant Peugh asked several instructions, to the 
effect that if the court sitting asa jury believed that de- 
fendant paid plaintiff the extra five per cent as a consider- 
ation for the extension of the time for the payment of sai: 
note, and that plaintiff agreed to extend the time, and that 
all this was done without the knowledge or consent of 
Peugh, the surety, it would find for defendant, although 
the court might believe that said five per cent was usurious 
interest. 

These instructions were refused, and in so doing the 
court committed error, as will be seen by reference to the 
case of Stillwell v. Aaron, 69 Mo. 539, where it was held thi:t 
payment of usurious interest is a sufficient consideration 
fora promise to extend the time of payment of a note. 
The case of Wiley v. Hight, 39 Mo. 130, to which plaintiff's 
counsel has cited us, as establishing a contrary doctrine, as 
well as the case of Farmers & Traders’ Bank v. Harrison, 
57 Mo. 506,and of Marks vr. Bank of Mo., 8 Mo. 318, are re- 
viewed and in effect overruled. For the error committed 
by the court in refusing to give the instructions asked by 
defendant embracing the principle announced in the case of 
Stillwell v. Aaron, supra, the judgment will be reversed and 
the cause remanded, in which all concur, except Ray, J., 


absent. 


ApaAMs VY. THE Hanninan & Sr. JusepH RAILROAD COMPANY, 
Appellant. 


Declarations of Agent as Evidence against Principal. The 
declarations of an agent are admissible as evidence against lis prin- 
cipal, only when made while transacting the business of the princi- 
pal and as a part of the transaction which is the subject of the 
inquiry. They are then admitted as verbal acts and part of the res 
gestae. What he may have said before the transaction is entered 
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into or after its completion, as explanatory, is no more admissible 
than if said by astranger. Anything in the nature of narrative is 
to be carefully excluded. 

CasE ADJUDGED. In an action brought by a widow against a rail- 
road company for killing her husband, a witness was allowed to 
testify that after deceased was struck and after the train was stopped, 
two of the trainmen, whom he took to be the fireman and the en- 
gineer, came up, and one of them said to the other: “If you had 
stopped the train when I told you, you would not have killed 
him,” and that the other replied; “It cannot be helped now; it 
it too late.’’ I/eld, the admission of this evidence was error. 


2. Negligence: care REQUIRED. One in a perilous position is not to 
be held to the exercise of the same care and prudence as if he were 
in a place of security 


Appeal from Livingston Circuit Court.—Hon. E. J. Broappvus, 
Judge. 


REVERSED. 
Geo. W. Easley for appellant. 


The deceased voluntarily placed himself in a hazard- 
ous position, and there can be no recovery for his death. 
Hallihan vr. R. R. Co., 71 Mo. 118; Lake Shore R. R. Co. 
v. Hart, 87 lll. 529. The evidence as to the statement 
made by the fireman was inadmissible. McDermott v. R. 
R. Co., 73 Mo. 546; Garth v. Howard, 8 Bing. 441. 


Luther T. Collier and Kemp § Henry tor respondent, 
cited Brownell v. R. R. Co.,47 Mo. 239; Harriman v. Stowe, 
57 Mo. 96; Hanover R. R. Co. v. Coyle, 55 Pa. St. 402; 
Insurance Co. v. Mosley, 8 Wall. 397; Comm. v. McPike, 3 
Cush. 181 ; People v. Vernon, 35 Cal. 50; Mitchum v. State, 
11 Ga. 615; Reg. v. Lunny, 6 Cox C.C. 477; Rex v. Foster, 
6C. & P. 825; Aveson v. Kinnaird, 6 East 193; Rawson v. 
Haigh, 2 Bing. 99; Whittaker v. R. R. Co., 5 Rob. (N. Y.) 
650; 1 Greenleaf Ev., §§ 113, 114; 1 Story Agency, §§ 
134, 187; Va. § Tenn. R. PR. Co. v. Sayers. 26 Gratt. 328; 
s.c.,15 Am. Law Reg. (N. 8.) 206. 
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Adams vy. The Hannibal & St. Joseph Railroad Company. 


Ilenry, J.—This is an action by respondent to recover 
damages against detendant, for the death of her husband 
alleged to have been caused by the negligence of defend- 
ant’s servants, in managing and operating a train on its 
railroad. 

On the 20th day of July, 1878, the deceased, fifty or 
or sixty years of age, in company with his three sons, was 
walking on the railroad. The deceased saw the train com- 
ing, a half mile away, before he went upon a long trestle 
west of Chillicothe. After getting on the trestle, the oldest 
son, who was about fourteen years of age, told him he had 
better come back, but the deceased said he thought he 
could cross the trestle and get away. They had proceeded 
about one-third of the way across the trestle, when the 
oldest boy turned back and got off. The others went for- 
ward, and when about half way over the trestle, the father 
and younger son sat down on’ the ends of the ties, and the 
engine and three or four cars passed without injuring them, 
when the deceased raised up and was struck, knocked off, 
and received injuries which caused his death. 

The negligence of the deceased was such as to pre- 
clude a recovery unless the servants of the defendant run- 
ning the train saw the danger to which he had exposed 
himself, in time to stop the train and avert the calamity. 
It is no defense to the action that he was guilty of negli- 
gence in going on the trestle, no matter how gross, if the 
servants of the company saw him on the trestle, and after 
discovering him there, could have stopped the train and 
thus avoided injuring him. Ilis negligence then ceases to 
be a matter for consideration. 

As to whether defendant’s said servants saw the de- 
ceased on the trestle, and could then have stopped the 
train and prevented the accident, the plaintiff was per- 
mitted to prove by a witness that after deceased was struck,,. 
and after the train was stopped, two of the trainmen, 
whom he tovk to be the fireman and engineer, came up, 
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and one of them said to the other: “If you had stopped 
the train when I told you, you would not have killed him.” 
The other replied: “It cannot be helped now; it is too 
late.” The principal question in the case is, whether this 
evidence was admissible or not. 

But few questions of more difficulty, are submitted 
for determination, than those in regard to the admissibility 


L. pectarationsor Of Statements as part of the res gestae. The 


pence againer general principles on the subject are well 
eased settled, and, if they had been uniformly ad- 


hered to in the adjudicated cases, the conflict in the decis- 
ions would have been avoided. The declarations of an 
agent are admissible as evidence against his principal, only 
when made while transacting the business of the principal 
and as a part of the transaction which is the subject of in- 
quiry in the suit in which they are offered. They are then 
admitted as “ verbal acts,” and part of the res gestae. What 
he may have said before the transaction is entered into, or 
after its completion, as explanatory, is no more admissible 
than if made by a stranger. Ladd v. Couzins, 35 Mo. 516; 
McDermott v. H. § St. Jo R. R. Co., 73 Mo. 516. “Any- 
thing in the nature of narrative, is to be carefully excluded.” 
Bacon v. Inhabitants of Charlton, 7 Cush. 586; and in Lund 
v, Inhabitants of Tyngsborough, 9 Cush. 42, the same court 
said: ‘There must be a main or principal fact, or trans- 
action, and only such declarations are admissible as grow 
out of the principal transaction, illustrate its character, are 
contemporary with it, and derive some degree of credit 
from it.” In Luby v. Hudson R. R. R. Co.,17 N. Y. 135, the 
court of appeals observed: ‘ The declarations of an agent 
or servant do not in general bind the principal. Where 
his act will bind, his statements and admissions, respecting 
the subject matter of those acts will also bind the princi- 
pal, if made at the same time and so that they constituted 
a part of the res gestae. To be admissible, they must be in 
the nature of original, and not of hearsay evidence; they 
must constitute the fact to be proved, and must not be the 
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mere admission of some other fact. They must be made 
not only during the continuance of the agency, but in re- 
gard to a transaction depending at the very time.” These 
general principles are recognized by all the cases on the 
subject, and the conflict between them has arisen in the 
application of the principles to the facts of the particular 
case. 

The observations above quoted from the opinion of 
the New York court of appeals, were made in a case 
strongly resembling the case at bar. The defendant was 
sued for negligently running a railroad car, drawn by horses, 
against the plaintiff, in one of the streets of the city of 
New York. A police officer was allowed to testify that he 
arrested the driver directly after the accident, the citizens 
having stopped the car, and the driver having got outside 
the crowd which had gathered, and, on being arrested, as- 
signed as a reason why he did not stop the car that the 
brakes were out of order. -The court of appeals held it 
error to admit the testimony, and observed that: “The 
alleged wrong was complete, and the driver when he made 
the statement was only endeavoring to account for what 
he had done. He was manifestly excusing himself and 
throwing the blame on his principal.” Here the servant 
who remarked to his fellow-servant: ‘“ If you had stopped 
the train when [ told you, you would not have killed him,” 
was only endeavoring to exculpate himself and throw the 
blame on his fellow-servant, and neither his remark nor 
the reply to it by the other, was made in the prosecution 
of the business of their employer, nor did they immedi- 
ately precede or accompany the act which led to the catas- 
trophy, or constitute any part of that act, but if admissible 
at all would only go to show another fact, and were not of 
themselves facts to be proved as “ verbal acts.” They were 
only intended to prove another fact. 

The cases of Insurance Co. v. Mosley, 8 Wall. 397 ; Comm. 
v. Mc Pike, 3 Cush. 181, and Brownell v. Mo. Pac. R’y Co., 47 
Mo. 243, relied upon by respondent’s counsel, were not cases 
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in “which the declarations of agents were introduced as 
evidence, but the declarations offered and received were 
made by the persons injured, or by persons laboring under 
some disease, and the statements related to the cause of, 
or to the persons who had inflicted the injury, or to the 
symptoms and suffering of the invalid. It may be observed 
of the case of the Insurance Co. v. Mosley, that Mr. Justice 
Clifford delivered a very able dissenting opinion, concurred 
in by Justice Nelson. The case of Comm. v. MePike, has 
by more recent decisions of the supreme court of Massa- 
chusetts, been questioned and qualified, if not overruled. 
See cases supra. And the case of Brownell v. The Pac. R’y 
Co., has never been satisfactory to the bar or bench of this 
State. The case of the Comm. v. Hackett, 2 Allen 137, is 
distinguishable from Brownell v. Pac. R’y Co., and Comm. 
v. McPike. The facts of that case were, that Gillen was 
stabbed in the night-time by one who immediately ran 
away, and the evidence offered was that Gillen at the mo- 
ment he was stabbed cried out: “I’m stabbed,” and a 
witness for the commonwealth testified that he heard the 
exclamation and at once went to Gillen and reached him 
within twenty seconds after the exclamation, and was asked: 
“When you got to Gillen what did he say?’ His answer 
was: “He said I’mstabbed; I’m gone; Dan. Hacket has 
stabbed me.” The supreme court said: “If it was a nar- 
rative statement wholly unconnected with any transaction 
or principal fact, it would be clearly inadmissible. But 
such was not its character. It was uttered immediately 
after the alleged homicidal act, in the hearing of a person 
who was present when the mortal stroke was given, who 
heard the first words uttered by the deceased, and who 
went to him after so brief an interval of time that the declara- 
tion or exclamation of the deceased may fairly be deemed a part 
of the same sentence as that which followed instantly after the 
stab with the knife was inflicted.” That portion of the opin- 
ion which we have italicised, indicates the precise ground 
upon which the evidence was held admissible. 
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Strictly applying the principles above announced, and 
‘it is dangerous to open the door to declarations of agents 
beyond what the cases have already done;” was the evi- 
dence offered in the case at bar admissible? Were the 
declarations connected with the calamity as a cause or con- 
comitant? Were they contemporary with the principai 
transaction, and illustrative of its character, or merely a 
subsequent narrative of how it occurred, or an explanation 
of how it might have been avoided? If the latter, as we 
think, they were wholly inadmissible, and the court erred 
in permitting the evidence to go to the jury. 

It is not to be denied that some of the authorities cited 
by respondent’s counsel, and others not cited, sustain his 
position. With few exceptions, they are not cases, how- 
ever, in which the question of agency was involved, but 
cases in which the declarations offered were those of per- 
sons injured, as to the causes of, or to the persons who in- 
flicted the injuries, and, while there may be circumstances 
which would warrant a léss rigorous application of the 
principle, in such cases, we are satisfied that a strict adher- 
ence to prineiple is the better course when it is sought to 
charge a master for the acts of his servant; and where 
there is such a conflict of authority on a subject, we are 
inclined to be guided by principle, rather than follow adju- 
dications which have departed from it, in the apparent 
necessity for a departure in the given case. If, in the pres- 
ent instance, the train could have been stopped after de- 
ceased was discovered on the trestle by defendant’s servants, 
that fact can be proved by legitimate testimony. The 
servants who made the declarations offered in evidence, are 
competent witnesses for plaintiff to prove that her husband 
was seen on the trestle by the servants managing the train, 
and that the train could have been stopped before it reached 
him. It is no answer to this that plaintiff could not rely 
upon them because they were in defendant’s employment. 
We are not to assume, in order to admit incompetent evi- 
dence, that the only person to whom the fact to be proved 
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is known, would commit perjury. If plaintiff cannot prove 
by competent testimony, a fact essential to her recovery, 
we cannot establish a rule in her favor, which in a hundred 
other cases would probably lead to manifest injustice. 

The position of appellant’s counsel, that the carcless- 
ness of the deceased in rising up after four or five cars but 
» weericrnce: Defore the entire train, had passed, precludes 
care required. = @ recovery, even conceding that, but for such 
carelessness, defendant would be liable, if they saw him on 
the trestle, and, by proper care, could have stopped the 
train, and avoided injuring him, is untenable. One in so 
perilous a position is not to be held to the exercise of the 
same care and prudence as if he were in a place of secur- 
ity. The terror, temporarily depriving the deceased of the 
proper use of his faculties, was produced by the reckless- 
ness of defendant's servants, managing the train, if they 
saw him and could have stopped the train, after they dis- 
covered him on the trestle, before it reached him. The 
care and prudence which the law exacts of a person, de- 
pends upon the circumstances in which he is placed. 

For the error committed in admitting the declarations 
of the defendant’s servants, the juugment is reversed and 
the cause remanded. All concur, except Ray, J., absent. 





Tuomason v. Tue Sr. Louis, Iron Mountain & SovutTHERN 
Rattway Company, Appellant. 

Record in the Supreme Court: practice. The record in this case 

not containing any statement of plaintiff’s cause of action, the 


judgment of the court below in his favor is reversed. 


Appeal from Madison Circuit Court—Hon. Wm. N. Nauie, 
Judge. 


REVERSED. 
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William R. Donaldson and Smith § Krauthoff for ap- 
pellant. 


This is an action instituted before a justice of the 
peace to recover double damages for certain animals alleged 
to have been killed by the defendant’s cars. The judg- 
ment must be reversed because the record fails to show 
that the justice had jurisdiction. The statement filed be- 
fore him is not in the transcript, and there is nothing else 
in the case to show the facts necessary to confer jurisdic- 
tion. 

Norton, J.—This cause is here upon defendant’s appeal, 
and as the transcript and record before us neither contains 
a statement of the cause of action nor the petition on which 
the plaintiff relies to sustain the judgment, on the author- 
ity of the cases of Barnett v. Atlantic & Pacific R. R. Co., 68 
Mo. 64, and Canel Kennedy’ v. St. Louis § Iron Mountain 
Rk. R. Co.,* (decided at iast term,) the judgment will be 
reversed and cause remanded, in which all concur. 


KELLY, Appellant, v. ILurt. 


1. Limitations in Equitable Actions. A court of equity, when 
enforcing legal or analogous rights, will generally adopt that limit 
of time which is prescribed by the statute of limitations; but where 
the relief sought is based upon a right purely equitable—where it 
is cognizable alone in a court of conscience—it acts solely upon its 
own inherent rules altogether outside of and independent of the 
statute of limitations. If there has been gross laches in prosecuting 
the claim, or long acquiescence in the operation of adverse rights, 
it will refuse to interfere, though less than the statutory period has 
elapsed. Per Suerwoop, C. J. : 

Contra. The statute of limitations in this State applies to all civil 
actions, to those which were formerly denominated suits in equity 
as well as to actions at law. Mere lapse of time, short of the period 


Not furnished the reporter for publication. 
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fixed by the statute of limitations, will not bar a claim to equitable 
relief where the right is clear and there are no countervailing cir- 
cumstances. (Re-aftirming Kelly v. Hurt, 61 Mo. 466.) Per Hoven, 
Henry and Norton, JJ. 


2. Estoppel. If a mortgageor, with full knowledge of irregularities 
in the sale of his land, stands by without complaint for a period 
of years, whilst the purchaser clears the land, pays taxes, both 
back and current, and makes valuable and lasting improvements 
upon it, he will be held estopped from challenging the sale. 


3. Pleading. If the defendant in an action at law, having an equit- 
able defense, fails to present it, he cannot afterward make it the 
ground of an independent action against the former plaintiff. Per 
Suerwoop, C.J. Norron, J., concurring; Hoven and Henry, JJ., 


dissenting. 


Appeal from Cooper Circuit Court——Hon. G. W. MrLuer, 
Judge. 


AFFIRMED. 


This was a suit brought January 19th, 1874, to set 
aside a sheriff’s deed made upon a foreclosure of a school 
fund mortgage. The lands consisted of two forty acre 
tracts and two eighty acre tracts. The petition asked to 
set aside the sale and deed because the lands, though sus- 
ceptible of division, were sold in mass, when it was unnec- 
essary to sell the whole to pay the debt, in consequence of 
which, it was alleged, they were sacrificed. The defenses 
were that the tracts were so situated as to constitute one 
farm and had long been so used, that there was no sacrifice, 
and that plaintiff was estopped by his conduct from attack- 
ing the sale. 

The following facts appeared in evidence: In 1849 
Kelly borrowed money from the school fund of Saline 
county, for which he executed a mortgage upon the land 
in question. In May, 1864, a foreclosure took place under 
order of the county court, defendant Hurt becoming the 
purchaser. The debt amounted to $1,085.42. The lands 
were sold in a body and brought $1,382.66. Kelly refusing 
to deliver possession, Hurt sued in ejectment, and in 1869 
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Kelly was ousted under a writ of possession in the hands 
of the sheriff. Hurt then took possession and immediately 
began clearing and fencing the place and erecting Louscs, 
barns, ete. In the course of five years he expended in this 
way some $5,000, besides paying the taxes, both back and 
current. Kelly knew that the sale was made in mass, but 
did not bring this forward as a defense in the ejectment 
suit. He also knew of the improvements and expenditures 
that were being made from time to time by Hurt. There 
was also evidence that shortly after the sale Hurt had 
ottered to let Kelly have his land back at $100 less than he 
had given at the sale, but Kelly had declined, insisting 
that the government then (in 1864) in existence in the 
State of Missouri was illegal and the sale a nullity. 


Chas. A. Winslow and Shackelford, Yerby § Vance for 
appellant. 


Nothing short of an equitable estoppel will bar this 
action, less than ten years having elapsed before it was 
brought. Story Eq. Jur., (9 Ed.) § 1537; Bollinger v. Chou- 
teau, 20 Mo. 89; Kelly v. Hurt, 61 Mo. 463; Bradshaw v. 
Yates, 67 Mo. 221; Spurlock v. Sproule, 72 Mo. 503; Bales 
v. Perry, 51 Mo. 449; Allore v. Jewell, 94 U.S. 506. The 
mere silence of Kelly worked no estoppel. The deed under 
which Hurt purchased was of record, and the proceedings 
which resulted in the sale were such as he was bound to 
notice. He knew the nature of the power, and that he 
had purchased the land under it in mass, just as well as 
Kelly did. The truth was equally known to both parties, 
and anything Kelly could have said would not have added 
to Hurt’s stock of information on the subject. He made 
his improvements with full knowledge of the infirmity of 
his title, and amply warned by the stubborn resistence 
Kelly was making that it would be contested when oppor- 
tunity offered. Besides, the evidence showed that up to 
the time of the trial Hurt had received in the way of rents 
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about $1,500 more than he had expended for improvements 
and taxes. Thornburg v. Jones, 36 Mo. 521; Picot v. Page, 
26 Mo. 415; Bales v. Perry, 51 Mo. 449; Spurlock v. Sproule, 
supra. The delay in this case was not unreasonable. De- 
fendant’s title was actively resisted until 1869, at which 
time he first got the possession. He did not commence his 
improvements until sometime in 1870, and this suit was 
commenced in January, 1874, a delay of less than four 
years. 


Philips & Jackson for respondent. 


Whatever may have been Kelly’s rights in this matter 
they were forfeited by his own misconduct, delay and 
laches. In cases of concurrent jurisdiction, courts of equity 
consider themselves bound by statutes of limitation, which 
govern courts of law. But in cases cognizable at equity 
alone, while the courts act upon the analogy of like limita- 
tions, yet in cases of estoppel, lapse of time and the stale- 
ness of the claim, they act upon their own inherent doctrine 
of discouraging the disturbance of society. They will re- 
fuse to interfere where there has been gross laches, or ac- 
quiescence in the assertion of an adverse right, and often 
refuse to entertain a bill where a much less period has 
elapsed than that prescribed by statute for the government 
of courts of law. Badger v. Badger, 2 Wall. 87,94; Twin- 
Lick Oil Co. v. Marbury, 91 U.8. 591; Harwood v. R. R. 
Co.,17 Wall. 78,81; Moreman v. Talbott, 55 Mo. 392; Davis 
v. Fox, 59 Mo. 125; Kellogg v. Carrico, 47 Mo. 162; State 
v. West, 68 Mo. 229; Landrum v. Union Bank, 63 Mo. 48; 
State, Spear v. Perth Amboy, 38 N. J. L. 428. The court, 
sua sponte, will take notice of the delay, even when not 
pleaded. Sullivan v. R. R. Co., 94 U.S. 807; Badger v. 
Badger, 2 Wall. 94. And the complainant must satisfac- 
torily explain his delay. Godden v. Kimmell, 99 U.S. 211. 
Kelly should have set up the alleged irregularity in the 
sale asa defense to Hurt’s ejectment. When Kelly saw 
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Hurt making vast outlays of money on this land, paying 
taxes, back and current, covering a period of fifteen years, 
and treating this land as his, it was his duty, at the ince}~ 
tion of these outlays, to have asserted his claim. Follansbe 
v. Kilbreth, 17 Ill. 522; Collins v. Rogers,63 Mo. 515. 


SuEerwoop, C. J.—This case will be considered from 
three points of view: The laches of Kelly in bringing 
this suit; the equitable estoppel which, in consequence of 
his conduct, has arisen against him, and his failure in the 
ejectment suit to urge those matters, as matters of defense, 
which are now relied on as grounds of equitable and af- 
tirmative relief. , 


I. 


And first, as to the laches of Kelly. The case of Hur; 
v. Kelly, 43 Mo. 288, was decided by this court in January, 
1869. Kelly, in the following March, surrendered posses- 
sion of the premises to Hurt. The present proceeding was 
not begun until January, 1874, nearly ten years after the 
sule, and over five years after the surrender of possession, 
and about four years after defendant, with the knowledge 
ot Kelly, had taken possession of the premises thus sur- 
rendered. This conduct on the part of Kelly, and other 
acts detailed in this record, are suflicient to preclude him 
trom successfully appealing to a court of equity for relief. 
Nor does his petition for such relief set forth any grounds 
excusing his delay. 

Courts of equity when enforcing legal or analogous 
rights, as in administering remedial justice they are some- 
times called upon incidentally to do, will generally adopt 
that limit of time which is prescribed by the statute of 
limitations. Adams Eq.,227. But when the relief sought 
is based upon a right purely equitable, where it is cogniza- 
ble alone in a court of conscience, then that court acts 
solely upon its own inherent rules altogether outside of, 
and independent of the statute of limitations. As was 
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said in Landrum v. Union Bank, 63 Mo. 56: “ Laches is 
an equitable defense, and there is no artificial, fixed or de- 
terminate rule on this subject, but each case, as it arises, 
must be decided according to its own particular circum- 
stances.” In Badger v. Badger, 2 Wall. 94, when speaking 
of the subject of laches, the court says: ‘“ Courts of equity 
acting upon their own inherent doctrine of discouraging, 
for the peace of society, antiquated demands, refuse to in- 
terfere where there has been gross laches in prosecuting 
the claim, or long acquiescence in the operation of adverse 
rights.” In Sullivan v. Railroad Co., 94 U. S. 807, Mr. 
Justice Swaynesays: “To let in the defense that the claim 
is stale, and that the bill cannot, therefore, be supported, 
it is not necessary that a foundation shall be laid by any 
averment in the answer of the defendants. If the case, as 
it appears at the hearing, is liable to the objection by rea- 
son of the laches of the complainant, the court will, upon 
that ground, be passive, and refuse relief. Every case is 
goverred chiefly by its own circumstances ; sometimes the 
analogy of the statute of limitations is applied ; sometimes 
a longer period than that prescribed by the statute is re- 
quired; in some cases a shorter time is sufficient; and 
sometimes the rule is applied where there is no statutable 
bar. It is competent for the court to apply the inherent 
principles of its own system of jurisprudence, and decide 
accordingly.” Mr. Justice Miller, when speaking for the 
court in 7win-Lick Oil Co. v. Marbury, 91 U. 8. 591, with 
regard to the time when a party should exercise his option 
to have a sale set aside, says: “This has never been held 
to be any determined number of days or years as applied 
to every case, like the statute of limitations, but must be 
decided in each case upon all the elements of it which 
affect that question.” Other authorities cited for defend- 
ant establish the same position. 

We need not discuss this branch of the subject at 
greater length, both because its discussion is but that of 
discussing an elementary, familiar and fundamental prin- 
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ciple, and because, also, that subject has been so recently 
and exhaustively discussed in Bliss v. Prichard, 67 Mo. 181. 
Judge Henry, in that case, after citing and quoting from a 
large number of authorities showing that laches will con- 
stitute a bar to equitable relief, says: ‘ The distinction 
between law and equity has not been abolished in this 
State. The modification is as to the form of action, and 
the change effected is embraced in section 1, page 999, 
Wagner’s Statutes,which provides that there ‘shall be in this 
State but one form of action,’ ete. The principles of equity 
are as deeply imbedded in our law as before the adoption 
of the code, and he would be regarded as a rash legislator 
who would propose the entire elimination of equity from 
our system of jurisprudence. It is so interwoven with the 
common law, that nothing but confusion and disaster could 
result from a change so radical. It has not been made, or 
attempted in this State, and any effort in that direction 
would be resisted by everyone who duly appreciates the 
salutary and conservative influence of equity upon strict, 
inflexible law.” 


II. 


But apart from the acquiescence and delay of Kelly, 
from which equity, in circumstances like the present, will 
deduce cogent presumptions of waiver and abandonment 
of a right, (Kerr on Fraud and Mistake, 303,) let us discuss 
the second branch of our subject. Hurt was clearing the 
land bought; paying taxes, both back and current; mak- 
ing valuable and lasting improvements, and expending 
large sums of money in so doing, while Kelly, cognizant 
of all, remains supinely and apparently indifferent. This 
conduct must estop him and thwart his claim for relief. 
Abundant authority establishes the correctness of this po- 
sition. Evans v. Snyder, 64 Mo. 516; Collins v. Rogers, 63 
Mo. 515; Stevenson v. Saline Co., 65 Mo. 425; Follansbe v. 
Kilbreth, 17 Il. 522; Dickerson v. Colgrove, 100 U. 8. 578. 
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We are thus brought to the third point proposed f-r 
discussion. In the frequently cited case of Foster v. Wood, 
6 Johns. Ch. 86, Chancellor Kent, in considering the ques- 
tion whether a party, against whom judgment had been 
recovered at law, was entitled to come into a court of chan- 
cery for relief, said: ‘ The rule is, that chancery will not 
relieve against a judgment at law, on the ground of its 
being contrary to equity, unless the defendant in the judg- 
ment was ignorant of the fact in question pending the suit, 
or it could not have been received as a defense, or unless 
he was prevented from availing himself of the defense by 
fraud or accident, or the act of the opposite party, unmixed 
with negligence or fraud on his part.” The gist of the 
rule thus tersely enunciated is, that he who is sued at law 
and is cognizant of a defense to the action—a defense cog- 
nizable at law—cannot, if he neglect to interpose such 
defense, obtain in a court of equity, redress based on that, 
which, if pleaded in the former proceeding, would have 
afforded him ample and adequate protection. Let us see 
whether this rule will apply to the case at bar. 

Our code provides that: “The defendant may set 
forth by answer, as many defenses and counter-claims as 
he may have, whether they be such as have been hereto- 
fore denominated legal or equitable, or both.” R.S. 1879, 
§ 3522. - 

This language is identical with that of the code of 
New York, from whence our code was derived. Our own 
code, also, as well as that of New York, authorizes affirma- 
tive relief to be given by the judgment to a defendant in 
the action. R. 8S. 1879, § 3673. In that state it is held 
that under the present judiciary system, the functions of 
the courts of the common law and chancery being united 
in the same tribunal, the distinction between actions at 
law and suits in equity and the forms of such suits and 
actions abolished, that the defendant may by answer set 
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forth his defense, whether heretofore denominated legal or 
equitable, or both; that the intent of the legislature is very 
clear that all controversies respecting the subject matter of 
the litigation should be determined in one action, and the 
provisions are adopted to give effect to that intent; that 
under the head of equitable defenses are included all mat- 
ters which would before have authorized an application to 
a court of chancery for relief against a legal liability, but 
which, at law, could not be pleaded in bar; that there is 
neither necessity nor propriety in resorting to a separate 
action for that relief which could have been originally ob- 
tained, and that the question now is, ought the plaintiff to 
recover, and anything which ‘shows that he ought not, is 
available to the defendant, whether formerly of legal or 
equitable cognizance—whether, in a word, according to 
the whole law of the land, applicable to the case, the 
plaintitf makes out a right which he seeks to establish, or 
the defendant shows that the: plaintiff ought not to have 
the relief sought for. Dobsn v. Pearce, 12 N. Y. 156; 
Crary v. Goodman, 12 N. Y. 266; Ferguson v. Crawford, 70 
N. Y. 253; Phillips v. Gorham, 17 N. Y. 270. 

In Winfield v. Bacon, 24 Barb. 154, the court say: “It 
is also true, as a general rule, that the defendant who has 
an equitable defense to an action, being now authorized to 
interpose it by answer, is bound to do so, and shall not be 
permitted to bring a separate action for the purpose of re- 
straining the prosecution of another action pending in the 
same court.” In Savage v. Allen, 54 N. Y. 458, the doctrine 
just quoted is approved, and it is there held that there 
should not be a second suit for relief where it can be ob- 
tained by defense in the first; that a proceeding to enjoin 
an action to restrain the prosecution of an ejectment suit, 
could not be maintained; that if plaintiff had any title, 
legal or equitable, it might and should have been interposed 
as a defense in the ejectment suit. In a still later case, that 
of Mandeville v. Reynolds, 68 N. Y. 528, the principles enun- 
ciated in Savage v. Allen, supra, are spoken of approvingly, 
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Folger, J., remarking: “The court acts upon the matter 
involved in the action, now, in a double capacity, as a court 
of law and one of equity. * * It would be quite 
an abnegation of the conjoint power and jurisdiction of 
the court, to proceed in the case as long as the issues are 
of legal cognizance, and as soon as they become of equit- 
able cognizance, to turn the party over to another action, 
in perchance the same court, before the same judge, to 
have, in another trial, that matter proved and decided, 

* which, as the powers of the court are in constant, 
reciprocal activity, may as well be determined in one trial 
by the same tribunal. * * The intent of the code 
is clear, that all controversies respecting the matter involved 
in litigation, shall be determined in one action.” 

These, then, being the principles ordained by the code, 
how do they apply to, or in what manner affect, this cause ? 
They do so in precisely this way. Before equitable de- 
fenses were cognizable at law, a party, as we have already 
seen, who had, and was cognizant of, his defense at law 
and failed to plead the same, (and in consequence judgment 
was recovered against him,) could not, afterward, success- 
fully apply to a court of chancery for relief, and this upon 
the obvious ground, of his remedy at law having been ad- 
equate and ample. No necessity existed for invoking the 
extraordinary powers and processes of a court of chancery, 
the principle being that he had his day in a court of com- 
petent jurisdiction; had a complete defense to the action ; 
was aware of that defense, and owing solely to his own 
negligence he failed to avail himself of it. In consequence 
of the changes effected by the code, as already noted, what 
was formerly denominated an equitable defense, is just as 
available, just as potent, in precluding a recovery against 
the party pleading it, as was a legal defense in a court of 
common law. The term equitable defense, as heretofore 
seen, is of even a broader scope and more comprehensive 
nature, because it includes all matters which would before 
have authorized an application to a court of chancery for 
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relief against a legal liability, and authorizes affirmative 
relief to be granted to the party pleading it. Under the 
new regime then, why should not the same doctrine be ap- 
plicable to equitable as was formerly applied in like cireum- 
stances to legal defenses? The party has his day in court 
in the one case as well as in the other; his defense is as 
available in the one case as in the other; and no sound 
reason is perceived why a court of equity, other things 
being equal, should deny the prayer for relief in the one 
instance, and yet grant it in the other. Surely no court 
whose salient characteristic from the time of its origin has 
been to regard substance rather than form, and reason 
rather than empty technicalities, could pursue so inconsist- 
ent a course. The rule repeatedly laid down by Lord 
Chancellor Cottenham is, in this connection, an apt one: 
That it was the duty of a court of equity to “adapt its 
practices and course of proceeding, as far as possible, to the 
existing state of society, and apply its jurisdiction to all 
those new cases, which, from the progress daily making in 
the affairs of men, must continually arise.” 2 Redf. Railw. 
310, § 9, and cases cited. 

In the case at bar, Kelly, the defendant in the action 
of ejectment, was aware of and could have availed himself 
of the same matters of equitable defense upon which the 
present proceeding is now bottomed. He failed to seize 
the opportunity presented, and that opportunity cannot be 
resuscitated by resorting to a separate suit. This is true 
whether we abide by the evident behests and theory of the 
code, or whether we apply those principles of equity juris- 
prudence which deny that relief which could have been 
obtained elsewhere. Nor is this application of those prin- 
ciples a novelty in this court. In Shelbina Hotel Association 
v. Parker, 58 Mo. 327, a suit was brought in the nature of 
a bill in equity to set aside an award on the ground of 
mistake. The plaintiff had opportunity to have prevented 
the judgment on the award going against him, but he failed 
to do this, and in deciding that case we remarked: “After 
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the numerous adjudications on this point, it ought to be 
regarded as settled, that when a party to an action, being 
fully apprised of his rights, suffers judgment to go against 
him, when he might by the exercise of reasonable diligence 
in making his defense, prevent a recovery * * 

he should not be allowed in a subsequent proceeding to 
re-agitate questions which either were, or else would have 
been, adjudicated at the former trial, but for his unexcusa- 


ble neglect.” 
IV. 


It must not be understood by the foregoing remarks 
that we hold that Kelly would have been entitled to re- 
cover, even had his equitable defense been pleaded in the 
original action. It is very questionable from a considera- 
tion of all the evidence, whether the sale took place in 
such circumstances, or was attended by such results, as 
would authorize its being set aside, because it was a sale 
in gross, instead of one according to the smallest legal sub- 
divisions. Benkendorf v. Vincenz, 52 Mo. 441; Carter v. 
Abshire, 48 Mo. 300; German Bank v. Stumpf, 73 Mo. 311. 
We are not prepared, therefore, to hold that there was any 
error committed on this point, and so we affirm the judg- 
ment. 

Hoven, Henry and Norton, JJ., concur’in the second 
paragraph of this opinion, and Norton, J., also in the third 
paragraph. Hoven, Henry and Norton, JJ., dissent from 
the first, and Hoven and Henry, JJ., from the third para- 


graph of this opinion. 


Hoven, Henry anp Norton, JJ.—We dissent from the 
propositions sought to be established in the first paragraph 
or subdivision of the foregoing opinion. We adhere to 
what was said by this court on the subject of the statute 
of limitations and the staleness of the plaintiff’s claim, 
when this case was first here, (61 Mo. 463, 466,) and to 
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what has been subsequently said by this court on the same 
subject in Bliss v. Pritchard, 67 Mo. 181, 190; Bradshaw v. 
Yates, 67 Mo. 221, 282, and Spurlock v. Sproule, 72 Mo. 503. 





Tue Strate v. McGraw, Plaintiff in Error. 


1. Practice, Criminal: DEFENDANT As A wWITNEss. Under section 
1918, Revised Statutes 1879, a defendant in a criminal case testifying 
in his own behalf, can be cross-examined only as to those matters 
referred to by him in his examination in chief. 





. EVIDENCE OF FORMER CONVICTION. It is error to permit a 
witness to be asked if he has not been before convicted and sent to 
the penitentiary. 

3. Burglary and Larceny: evipence. To authorize a conviction of 
larceny under an indictment charging burglary and the larceny of 
particular property, the proof must show that the property named 
was taken. Proof of the taking of other property will not suffice. 


Error to Pettis Criminal Court—Hon. Joun E. Rywanp, 
Judge. 


REVERSED. 


S. A. Wardan and Smith & Shirk for plaintiff in error. 


D. H. McIntyre, Attorney General, for the State. 


Norton, J.—The defendant was jointly indicted with 
one Jno. McGraw, in Pettis county, for burglary in the 
second degree, and larceny, and being put upon his trial 
was convicted, and his punishment assessed at five years’ 
imprisonment in the penitentiary. He brings the case 
here upon writ of error, and among others assigns as a 
ground of error the action of the court in permitting the 
prosecuting attorney in his cross-examination of defend- 
ant, who was introduced as a witness, to examine him as 
to other matters than those testified to by him upon his 
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examination in chief. Under section 1918, Revised Stat- 
t.tes, the cross-examination of a defendant in a criminal 
case, who becomes a witness, must be confined to those mat- 
ters referred to by him in his examination in chief. The 
‘atitude given the prosecuting attorney in cross-examining 
detendant touching matters wholly foreign to those spoken 
of by defendant in his examination in chief, was error 
under the above statute, inasmuch as the questions pro- 
pounded did not undertake to lay a proper foundation for 
the impeachment of defendant as a witness. None of them 
were pertinent either to the issue or things testified to by 
defendant in his chief examination. 

The State’s attorney was allowed to ask and defendant 
compelled to answer the following question: “If he had 
not been convicted and sent to the penitentiary of Kansas 
under the name of Hallow?’ Under the ruling of this 
court in the case of State vr. Rugan, 68 Mo. 214, this action 
of the trial court is reversible error. 

As the judgment will be reversed for this error, it may 
be well to observe that the first instruction is inaccurate. 
The instruction, after defining burglary and its punishment, 
tells the jury that if after entering the shop defendant fe- 
loniously stole and carried away any goods or personal 
property or anything of value, he is guilty of both burglary 
and larceny. ‘The instruction should have-been confined 
to the stealing and carrying away the property charged in 
the indictmenc to have been stolen. While a person who 
commits a burglary and also commits a larceny is punish- 
able for the larceny without regard to the value of the 
property stolen, as for grand larceny, yet when he is 
charged with the burglary and also with stealing certain 
property in the indictment it would be improper to direct 
the jury that ke might be convicted of the larceny if he 
stole other property than that charged in the indictment 
to have been stolen. State v. Barker, 64 Mo. 282. 

Judgment reversed and cause remanded, in which all 
concur, except Judge Ray, absent. 
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Mapary v. McCuure et al., Appellants. 


Fraud: evipence. Where the petition distinctly charges fraud upon 
a defendant, his unexplained failure to appear and testify to his own 
innocence will be regarded asa strong circumstance against him ; 
and this whether he was subpoenaed by the opposite party or not. 
See Baldwin v. Whitcomb, 71 Mo, 651. 


Appeal from Hickory Circuit Court.— Hon. R. W. Fyavn, 
Judge. 


AFFIRMED. 


This was a suit brought by the heirs of John Mabary, 
deceased, against Joseph W. McClurg, Marshall W. John- 
son and E. B. Torbert, to set aside an allowance of $10,925 
made by the county court of Hickory county sitting in 
probate, in 1865, in favor of E. B. Torbert & Co., a firm 
composed of the above named defendants, and against the 
estate of said Mabary, and to set aside and annul certain 
sales of real estate made to said McClurg under the orders 
of said court to pay said allowance. The claim allowed 
was for goods alleged to have been taken from the store of 
Torbert & Co. at Linn Creek in October, 1861, by a com- 
pany of men known as the Mabary company, then sup- 
posed to have been acting under the orders of John Ma- 
bary. Upon the trial of the present case it was shown that 
the Mabary company was a company of Confederate sol- 
diers, organized in Hickory county in May, 1861, by John 
Mabary ; that he was captain of the company until Au- 
gust, 1861, when he resigned and his connection with the 
company ceased ; that Charles Howard became captain in 
his place ; that in the month of October, 1861, the com- 
pany, with Howard in command, went to Linn Creek and 
took from the store of Torbert & Co. goods, consisting 
mainly of material for shirting and for uniforms, boots and 
shoes, gloves and hats, for which a quarter-master’s receipt 
was given; that Mabary was not present and had no hand 
in taking the goods, and was in no way privy to it. 
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A mass of evidence was offered tending to show that 
the allowance was obtained either through fraud and col- 
lusion between Torbert & Co. and Jas. R. Wilson, at that 
time public administrator of Hickory county, and as such 
in charge of the Mabary estate, or else through intimida- 
tion practiced by Torbert & Co. upon Wilson. Issues were 
framed and submitted toa jury upon both these points. 
The jury found that there was no intimidation, but there 
was fraud, and the court adopting the finding, made a de- 
cree setting aside the allowance and all the sales and con- 
veyances made by the administrator. The evidence bearing 
upon the question of fraud is here given at length: 

Geo. W. Rains, one of the plaintiffs and son-in-law of 
John Mabary, deceased, testified: I was present when the 
claim of Torbert & Co. for $10,925 was allowed. Wilson, 
the public administrator, who was in charge of the estate 
of Mabary, had no counsel. Torbert & Co. had Mr. Sher- 
wood. [heard part or all of the account presented read. It 
was for goods taken in 1861; goods were alleged to have 
been taken some time in August, 1861, in the account. It 
may have been later than August. Witnesses who testi- 
fied were one Lieutenant Gray and Wm. Flesher. Gray 
testified that he was clerk in the firm of Torbert & Co. I 
was also a witness. I heard all the testimony on the trial 
of the cause. No one testified that Mabary was present 
at the time the goods were taken. I was at Linn Creek 
when the goods were taken. I was called as a witness in 
the county court. I testified. I did not know much. I 
was stopped in my testimony by Mr. Sherwood and was 
allowed to testify no more. Flesher testified that he found 
a sack or two of salt, a part of a keg of nails, a bolt or 
two of domestic. Ihad seen the salt and nails before my- 
self. Flesher testified first [think. I knew where Mabary 
got the salt and nails. I think I was with him when he 
got the salt. I think he got it in Hermitage. I was going 
to testify to that fact when I was stopped. Wilson made 
no objections at all; did not ask me any questions at all; 
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made no objections to Flesher testifying. I cannot tell 
whether Wilson had any witness subpeenaed or not. He 
introduced no witnesses that I know of. Tle did not object 
to any being stopped, or remonstrate or insist on my giv- 
ing my testimony. He asked Kidwell one question, and 
that was if he knew that to have been a rebel company 
that had him prisoner, and Kidwell said that was what they 
ealled it. Sherwood had previously asked Kidwell some- 
thing about the Mabary company. Kidwell had said 
something about this company having had him a prisoner, 
and I inferred from his testimony that he had been a fed- 
eral officer. The only witnesses who testified on the trial 
were myself, Flesher, Gray and Kidwell. We were intro- 
duced by Torbert & Co. I could not say that Mabary was 
not present at the time the goods were taken. The trial 
lasted two hours, or an hour and a half. Sherwood alone 
argued the case, and only argued a few minutes. Before 
the trial I told Wilson } wanted him to defend the case if 
he spent the estate at it. I do not know all that Gray tes- 
tified to. I remember the question was asked Gray, who 
was in the command of the company that took the goods, 
and his answer was, it was a man by the name of Howard. 
Gray swore to something about that he did not know Ma- 
bary, but was told it was Mabary’s company. 
Cross-examined, this witness further said: I was sub- 
penaed by Torbert & Co. I suppose I heard all the tes- 
timony of Gray. He stated that he was at Linn Creek 
when the goods were taken, and that some one stated that 
it was the Mabary company. Ido not remember that Gray 
stated that Mabary was up in the upper tow. Gray also 
stated that a portion of the gcowds taken were of the class 
of goods charged for in the account. Don’t remember 
about Flesher testifying to any goods found, only about 
some goods afterward found up stairs in Mabary’s house, 
and that these goods were found about two weeks after the 
goods were taken at Linn Creek. There was something 
asked me about some kind of dark check cloth; I told 
7—4 
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them I had seen some of the Mabary boys wear such cloth, 
and some others, between August and December, 1861. I 
was home the biggest part of the time in the fall of 1861. 
I do not know of the defendants Johnson, McClurg or 
Torlert being here in town on the day of trial. If they 
were, I did not know it. I did not talk much with Wil- 
son. The language I used to him was, I told him that I 
had been told to tell him for him to defend the suit if it 
took it all, and he said he thought it of but little use. I 
think Sherwood asked me about some certain goods I men- 
tioned while ago. Yes, he asked me some other questions 
about goods, and something was said about what Flesher 
had testified to; asked me whether I had seen such goods 
as Flesher testified to, and I said I did, and he asked me 
where they came from, and I was going to tell and Sher- 
wood stopped me. I cannot tell the sentence he stopped 
me at. I am certain he stopped me on the sentence I was 
going to tell. I am not certain he stopped me from an- 
swering the question. I can’t say that I can remember 
much as to what Kidwell testified to, only that he was cap- 
tured by the Mabary company. I can’t say that Sherwood 
knew what I was going to testify to, when he stopped me, 
I believe he stopped me in answering the question he had 
asked. Wilson did not say anything about appealing the 
case to the circuit court. 

Charles Kroff, a witness for plaintiff, testified that the 
order of sale of the Hickory county court was in part in 
the handwriting of Mr. Sherwood, and in part in the hand- 
writing of M. W. Johnson, a member of the firm of Tor- 
bert & Co.; that Wilson’s report of s2le and affidavit thereto 
were altogether in Johnson’s handwriting; that the affi- 
davit of the appraisers of Mabary’s real estate was in 
Sherwood’s handwriting ; that witness was himself one of 
the appraisers, and at the same time was attorney for John- 
son and McClurg, employed by the year, but the Mabary 
case was excepted from the employment; that the apprais 
ers made the appraisement without going on or near the- 
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land. Witness then testified as to certain other probate 
papers in the case that they were in the handwriting of Sher- 
wood, Johnson and himself, and proceeded: Wilson told 
me about what was testified to before the probate court, in 
1865, about the goods being taken by Mabary’s company. 
I said it was inadmissible. He said he was nolawyer. He 
told me there was no evidence in the court below that 
Mabary was there at the time the goods were taken. He 
said the lieutenant of the company said the goods were 
taken by order of Captain Mabary. I told Wilson the 
evidence should not have been admitted unless a conspiracy 
was shown between Mabary and the lieutenant. I spoke 
to Wilson about setting the judgment aside. He replied 
that he did not think it could be done, that it was just 
and ought to stand. In the fall of 1867 a motion was 
made by Kenton for the Mabary heirs to have the judg- 
ment set aside. I do not know that Wilson opposed the 
motion. At the hearing of the motion Kenton appeared 
for the heirs, and not the administrator. About the time 
of the hearing of the motion Wilson expressed himself in 
favor of having the judgment stand and against having it 
set aside. The merits of this motion were never tried; 
dismissed for want of service. I don’t know who requested 
me to act as appraiser in the ease. It was before the mo- 
tion was filed by Kenton to set aside the judgment that I 
had the conversation with Wilson. 

On cross-examination the witness testified: Col. John- 
son has had charge of the management of this case for the 
firm. McClurg was here once at court about two years 
ago. Iwas pretty well acquainted with all the lands de- 
scribed in this appraisement. I don’t think any one was 
present when we appraised them. Wilson, the adminis- 
trator, presented to me the affidavit of appraisement and 
the list of lands and the certificate made out, and we put 
in the amount. The appraisement, I think, was made in 
my office, or it may have been made in the probate office. 
We fixed the amount at which the land was appraised 
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on our own judgment. Don’t think Col. Johnson or the 
administrator were present when the appraisement was 
made. The report of sale, 1869, is partly in my handwrit- 
ing. I went to Dallas county for the administrator, and at 
his request got the appraisers and had the land then ap- 
praised and made out the report of the sale. I had no 
consultation with Col. Johnson or any other person as to 
how much the Dallas county land should be appraised at. 
I did not suggest to the appraisers anyamount. They fixed 
it at $400, themselves. I have frequently seen attorneys 
make entries on the record in both probate and circuit 
court. I know nothing about Torbert. McClurg and 
Johnson reside at Linn Creek, about forty-five miles from 
hére. I think the conversation I had with Wilson was in 
1867 Ido not know of any combination or collusion be- 
tween Wilson and the defendants. Wilson said he did not 
think the judgment could be set aside, that the claim was 
just, that Mabary was there, and the judgment ought to 
stand. He said there was no evidence that Mabary was 
there. The evidence was that the Mabary company was 
there; there was no doubt about that. Wilson said the 
lieutenant said at Linn Creek that Mabary was at the up- 
per town, and that goods were being taken by his order, 
or that they were acting under his orders. sle said Flesher 
and Kidwell testified that a large amount of goods had 
been found next to the bed-cords at Mabary’s house. When 
my deposition was taken there were other witnesses exam- 
ined and appeared for the defendants. No one cross-ex- 
amined me. 

Ii. H. McKee, a witness for plaintitts, testified: After 
the allowance was made against Mabary’s estate I heard 
Wilson say he thought the claim was just. He said he 
did not believe Mabary was there when the goods were 
taken, but his company was there, and that made him (Ma- 
bary) responsible, equally guilty. He and I had frequent 
conversations about this estate. He seemed to be sorry 
that the Mabary heirs had lost their land, but “it did not 
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make much difference, dog on them, they were all rebels, 
and the rebels had ruined the country, and it was no dif- 
ference if the rebels did lose their land, and they ought to 
lose it.” Wilson said in 1867 there was no evidence before 
the court at the time of the trial in 1865 that Mabary was 
at Linn Creek at the time the goods were taken, but that 
Torbert & Co. ought to have pay for the goods. At the 
sale I think Col. Marshall Johnson bid the land off. Wil- 
son told me that he had consulted with Sherwood with 
regard to the setting aside of this judgment, that Sher- 
wood said it could not be or ought not to be set aside, that 
he thought Sherwood a good lawyer. He seemed to have 
great confidence in Sherwood. 

On cross-examination the witness said: Wilson said 
Flesher testified goods were found in Mabary’s house: 
don’t remember as to amount of goods so found, or that 
the goods were concealed. He said by Mabary’s company 
being there it made John Mabary accessory, but that Ma- 
bary was not there himself; but he was liable because his 
company was there; that made him equally liable for tak- 
ing the goods. He seemed to believe that Mabary was 
liable for taking the goods. I think he was aiming to get 
my opinion as to whether the judgment could be set aside. 
He said Sherwood told him the judgment could not or 
ought not to be set aside. I understood from Wilson that 
he had counseled with Sherwood about setting aside the 
judgment. I thought from what he said he had got Sher- 
wood’s opinion about it, and that seemed to control him. 

Geo. Mabary, son of John Mabary. deceased, testified : 
When I got home from the war in 1860, in August or 
September, I went to see Wilson. I asked him if he de- 
fended the suit, and he said he had. I asked him if he 
had employed an attorney. He said he had not. I told 
him he ought to have done so. He said he expected he 
ought to, but had not done so. I told him he had not done 
his duty. He replied that he thought he had. He said: “I 
will tell you the fact. Icould not. The condition of the 
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country was such that my life was in danger. I could only 
work on one side.” He told me all the land had been sold. 
I then asked if certain pieces was sold—the old home place, 
and he said it was. I then asked him if the other place 
was sold. He said it was. I then asked him about the 
land in Dallas county, and he claimed we had no land in 
Dallas county. I told him we had, and told him where 
it was. He then said he would look after it. I then 
asked him if they could movethe judgment here in Dallas 
county, and hesaid it could. I then told him if they made 
any attempt to sell the land in Dallas county to let me 
know it. He said he would, but never done it. We never 
said anything to him about the judgment after the first 
conversation. Wilson did not name any person who he 
was afraid would take his life, did not mention the defend- 
ants. He referred only to the general condition of the 
country. 

Wm. J. Mabary, a son of John Mabary, deceased, testi- 
fied: In February, 1866, I came to Hickory county, and 
told Wilson I thought he had done strange; that I sent 
him word to let me know if necessary to employ counsel ; 
that I did not think he had done his duty. Wilson said : 
“It is a hard case. Public opinion ran so high a man was 
in danger to transact any business of the kind as it should 
be done. You know where Col. McClurg has been.” I 
told him I knew he had been on the Federal side all the 
time. He said, that’s what’s the matter. He said there 
was no use of trying to defend anything that belonged to 
the opposite party. I told him he professed to be a Union 
man all the time, and ought to have something to say as 
to his business. He replied, it was all just one way ; there 
is no chance. He said he thought if it could be got at 
right it would not be hard to set the judgment aside; that 
he had been talking to Kroff, and that was his opinion. 

Wm. Dollarhide testified: I was one of the ap- 
praisers, and put the lands at what I thought they were 
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actually worth, without any suggestions as to valuation on 
the part either of the defendants or their attorney. 

Thomas E. Gray testified: I was present when the 
claim of Torbert & Co. against the Mabary estate was 
allowed; testified as a witness for the plaintiffs. The 
claim was for damages for the taking of the goods of Tor- 
bert & Co. on the occasion of a raid or raids made on Linn 
Creek. I testified that the goods had been taken; that 
some of the men, when the goods were taken, had stated 
that they belonged to the Mabary company ; also, to the 
amount and value of the goods. I do not now remember 
all of my testimony; know that I did not testify that to 
my personal knowledge John Mabary was present or took 
part in the taking of the goods, for I did not know him. 
If I said anything about his being there, it was what some 
one of the company had told me, and not of my own per- 
sonal knowledge. I don’t remember what class of goods 
were taken. They took some piece goods for uniforms. 
The evidence produced by the plaintiffs, or at least my 
testimony, was with regard to the company being at Linn 
Creek when the goods were taken, and not in regard to 
Mabary personally being there at the time. 

I was a witness for Torbert & Co. in a case in which 
they were plaintiffs and some parties, 1 do not remember 
their names, defendants, which went on a change of venue 
from Hickory to Pettis county, in which Torbert & Co. 
claimed damages to the amount of $30,000. That suit 
was for damages for the taking of the goods of the firm 
upon the raid or raids [ have named. When these raids 
were made, parties came from all directions—from Polk, 
Greene, Dallas, Laclede, Hickory, Wright and Webster 
counties, and took goods and hauled them away, and on 
account of this suits were brought Ly Torbert & Co. against 
many influential men, and those who had property in these 
counties who were known to be rebel sympathizers. When 
these raids were made I was one of the parties left by Tor- 
bert & Co. to see what goods were taken and who took 
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them. The firm afterward sued a good many men whom 
I had no knowledge of being there at the time the goods 
were taken. 

Wm. F. Bradley testified: I was clerk of the county 
court of Hickory cotinty in August, 1865; was present 
when the claim of Torbert & Co. was allowed. My recol- 
lection is, that a man by the name of Gray testified on 
their behalf. He made about this statement: ‘That the 
claim was for goods of different kinds, groceries, salt, and 
[am not sure if there was coffee and sugar, boots, shoes, 
clothing, hats and caps; that they had been taken by a 
company of men who said they were Captain Mabary’s 
men, and that they took the goods by the authority or 
order of Captain Mabary ; and, as far as | recollect it, that 
Captain Mabary was not there that day, or he did not see 
him; and that Captain Mabary’s company was at that time 
camped about a mile from town. If Wilson made any de- 
fense, I do not recollect it. I do not recollect that he 
made any objections to the admitting of the testimony of 
Gray. If he made any, it has escaped my memory. If he 
had any attorney employed, I do not recollect it. He did 
not introduce any witnesses that I recollect. If he intro- 
duced any, it has escaped my recollection. I have no recol- 
lection that there was any testimony that John Mabary 
was present when the goods were taken. I am not certain 
about this; but if I was to give my honest impression, [ 
would say there was none. ‘To the best of my recollection 
there was no witness but Gray. If Wm. Flesher was there, 
I do not recollect it. I do not pretend to give all the evi- 
dence that was given there that day, except Gray’s. I do 
not recollect any other witness testifying. 

M. W. Johnson, one of the defendants, testified: I 
was at our store at Linn Creek in the fall of 1861, when 
the robbing of it was commenced; was there when the 
first gang came early in September. It came in the after- 
noon, took us all prisoners, took possession of the store, 
and left next day, taking what goods they wanted. Some- 
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thing like a week after this the robbers came again. When 
we heard they were at upper town, a little less than a mile 
away, I left and went to Decaturville, fifteen miles south, 
where I understood a home guard company was stationed, 
to get them to come and assist us in our defense. The 
company I sought had gone to Miller county, and I fol- 
lowed on. I was not at our store any more till about the 
10th of October following. Was on the opposite side of 
the river from it in sight at least twice while robbery was 
progressing. Saw the rebel pickets and armed parties 
operating about the store. Torbert had charge in my ab- 
sence; McClurg was in Jefferson City. Our stock of goods 
at the commencement of the robbery would amount, I sup- 
pose, to $150,0C0 or $175,000 worth. We hada general 
stock of merchandise, everything in that line ordinarily 
sold in the country When I returned to the store I found 
not exceeding $20,000 worth of goods, and these in a con- 
fused and damaged condition. I had the exclusive charge 
of the collection of accounts and settlement of business. 
Judge Sherwood was our sole attorney in procuring the 
allowance of the account against the Mabary estate; he 
was entrusted with the whole management and collection 
of the demand. I had never seen Wilson and never cor- 
responded with him up to the time of. the allowance; had 
no acquaintance with him whatever; first saw him at the 
time of the first sale in May, 1866, and up to this time no 
member of the firm had been here, and none of the firm 
have ever been here save Gov. McClurg, who was here 
about two years since as a witness. I cannot tell the precise 
date when I was here the second time; at the second sale I 
was not here; sent one Lankford; was here at the time 
that. writing was made, referred to in the record; am in the 
habit of doing writing of that character; making reports of 
sales, deeds, ete.; don’t remember just why I wrote the num- 
bersof the land on the record, unless it was in order to get 
the description of the lands correct, | being familiar with the 
numbers. Whatever I did in this respect was done under 
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the supervision of the probate judge; often made out 
reports for administrators, if they were poor scribes and I 
was interested in the lands sold; did nothing in this mat- 
ter but what I thought it was my right and duty to do as 
a faithful agent of the parties I represented. The ap- 
praisers were not appointed at my suggestion or solicita- 
tion. I knew none of them, except perhaps Wm. Dollar- 
hide. Inever had any conversation with Wilson, or either 
of the appraisers, as to what the land should be appraised 
at. Neither Krott, Wilson nor McKee was appointed at 
my suggestion. No threats were at any time made by 
myself or any other person for me to deter Wilson from 
making a defense to the suit. I never thought of such a 
thing. There was no collusion or combination between 
myself and Wilson or any one else to procure allowance 
of the demand. The amount realized by the firm from 
all sources out of the stock of goods taken at Linn Creek 
was $10,600, and the cost of procuring that amount has 
been at least $3,000. 

The information upon which I acted in causing the 
demand of $10,925 to be presented for allowance was, that 
Mabary’s company had taken a portion of the goods, and 
that he was along at the time; that it was by his order 
the goods were taken and he was captain of the company; 
that the same kind of goods were found at his house 
shortly after the store was robbed; that these goods were 
made up into uniforms at Mabary’s house, and that Mrs. 
Mabary, when the goods were found at her house, declared 
that they were old McClurg’s goods, and that they ought 
to be taken. These representations were made to me by 
Gray, Brusche, Kidwell, Torbert and Flesher, prior to the 
allowance. They were reputable men. I had every reason 
to rely upon them, and did in good faith rely upon them, 
and was never informed by any person that Mabary was 
not present at the time of the taking until some years 
after the allowance. About the time the Kenton motion 
was filed I received the first intimation of it. I think I 
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made out the account that was presented in the probate 
court. It was for various articles of merchandise; do not 
recollect that Wilson ever told me that certain lands be- 
longing to the estate had net been sold My information 
prior to the presentation of this demand was that all par- 
ties engaged in the wrongful taking of the goods were 
each liable for the whole amount, but the firm was entitled 
to but one satisfaction. I had been so informed by differ- 
ent attorneys—Lindenbower, Sherwood, Young and others. 
From the manner in which the goods were taken, and the 
kind of goods, it was impossible to singie out each item 
that each individual got and sue him for that particular 
amount. I was informed that the taking of the goods 
was nearly continuous from the time of its commencement 
to its close. 

On cross-examination, Johnson said: I first learned 
that Mabary had resigned at the time the goods were 
taken, after Kenton’s motion to set aside the allowance 
was filed, which was in 1867. Gray told me what he would 
testify to before he came. McClurg commanded the 8th 
Missouri State Militia. Flesher was one of the squad of 
men who went to Mabary’s house. I knew Mabary owned 
some property before we commenced suit. We knew he 
was worth suing. I made out the account from the goods 
we lost, and that we supposed had been taken by Mabary 
and others; made out a number of accounts against vari- 
ous parties. The gross amount of accounts might have 
amounted to $200,000. I don’t know that I took any par- 
ticular pains to ascertain what goods Mabary had taken ; 
I did not know what goods he or his company had taken 
when I made out the account. I made affidavit to the 
Mabary account; gave the account to Sherwood; sent the 
witnesses from Lebanon to testify in the Mabary case; re- 
ceived a notice of the filing of the Kenton motion to sct 
aside the judgment; testified in this court a year ago tliat 
I had no information that Mabary was at the store or pres- 
ent there when the goods were taken, but that he was with 
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a part of the company at the upper town. Sherwood, 
when here, was acting under our direction and authority. 
He had full authority to do as he saw fit in this claim, and 
so far as I know, either by personal knowledge or infor- 
mation, I indorse all that was done by him in the manage- 
ment and collection of this claim. I don’t know what we 
did have Mabary charged with; think his account was 
made out on half sheet letter paper; think we had him 
charged with about one dozen articles ; don’t know what 
they took. We brought a suit in Greene county for $50,- 
000. There are items in the Pettis county claim that were 
in the Mabary claim and the Laclede and Greene county 
claims. I swore to them all. Items the same in each ac- 
count. 

James R. Wilson, for defendant, testified: [ was pub- 
lic administrator of Hickory county, and had charge of 
the estate of John Mabary, deceased, and waived notice of 
the presentation of a demand of the firm of McClurg & 
Co. against said estate. My recollection is this suit was 
continued by consent of plaintiff at my request; the delay 
on my part was to enable me to find evidence to defeat the 
claim of plaintifts. I applied to the members of the Ma- 
bary family personally and by letter for evidence to show 
that Mabary was not at Linn Creek when the goods were 
taken, or that he did not afterward have the goods in his 
possession. I could not obtain such testimony. The family 
of Mabary did not give me the names of any witnesses to 
enable me to make a defense; nor could I obtain any. I 
defended the estate as well as I could. The testimony was 
to the effect that the goods were taken by the Mabary 
company by the direction of Mabary, and that similar 
goods were shortly afterward found at his house. I did 
not take an appeal because I could find no evidence to de- 
feat the claim. About twelve or eighteen months after 
the demand was allowed, I consulted one of the heirs about 
an appeal. No member of the firm of Torbert & Co. was 
present at the time the demand was allowed. There was 
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no request made by Sherwood, or any one else, that I 
should show any favor to Torbert & Co. Nor did I show 
them any favor, unless waiving the necessity of notice was 
such favor, and the waiving of notice was a course usually 
pursued by me in order to save costs of service. I declare 
that I sought to obtain evidence to make a successful de- 
fense against said demand, but could not find any testimony: 
and these claimants were treated by me like all other claim- 
ants. I declare that the charge that there was any collu- 
sion between myself and Sherwood or the claimants is 
wholly and utterly false. 

Thomas A. Sherwood, for defendant, testified: Neither 
McClurg nor any one else representing the firm was pres- 
ent either when notice was waived or when the claim was 
allowed, but myself. Evidence was given tending to support 
the claim. Among other facts proven was that Mabary’s 
company, of which he was captain, came to Linn Creek 
and took a large amount of goods from McClurg’s store, 
the lieutenant of the company stating at the time that his 
captain—Mabary—was at the uppertown. My recollec- 
tion is further, that similar goods to those taken by the 
company were shortly afterward discovered in considerable 
quantities at Mabary’s dwelling. There was not, to my 
knowledge, any fraud or collusion used in the allowance 
of that claim, nor did I have the least reason to suspect 
any fraud. 

E. B. Torbert, for defendant, testified: I was a mem- 
ber of the firm of Torbert & Co. in 1861. The Mabary 
company, armed, came to the store and demanded the 
goods. I refused, and they proceeded to help themselves, 
saying they were sent by Captain Mabary, and were acting 
under his orders. At that time Mabary was at the camp 
with the rest of the men. From the first to the last it was 
i robbery, and we were entirely unable to resist it. I 
made no arrangement with any officer for the taking of 
uny of these goods. I was simply helpless in their hands. 
Wm. H. Liggett, for defendant, testitied: I am judge 
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of the probate court of Hickory county, and was clerk 
and present at the time of the allowance of the claim of 
Torbert & Co. against the estate of John Mabary, in Au- 
gust, 1865; remember part of the testimony; don’t re- 
member of Rains being sworn; have been probate judge 
since 1867; have been present at all the probate courts; 
know of no collusion between Wilson, administrator, and 
these defendants or their attorney, nor any intimidation to 
prevent Wilson from making all proper defense; have 
some recollection that Wilson questioned the witnesses. 

Wm. Flesher, testified: I went to the house of Ma- 
bary in the fall of 1861, and found goods there, domestics, 
salt, kegs of nails and hats. The said goods were up 
stairs; also domestics on the cords of the beds under the 
ticks. There was quite alot of goods in the house. I did 
not see John Mabary at the time. This was about two 
weeks after the goods had been taken from Torbert & Co. 
At the time I testified in the probate court I did not state, 
and do not know of my personal knowledge, that the 
goods found at Mabary’s house were the goods of said 
firm. I heard Thos. Gray’s testimony before the probate 
court. He testified that Mabary took the goods of Torbert 
& Co., and commanded his men to take the same. 

John N. Mabary, Geo. W. Mabary and Geo. W. Rains 
testified that they never received any letter from Wilson 
about defending the claim of Torbert & Co. 


Smith §& Krauthoff and Wallace & Nixon for appellants. 


Smith, Nesbit & Ferguson for respondents. 


Henry, J.—In 1865 the defendants presented an ac- 
count, and obtained an allowance, against the estate of 
John Mabary, deceased, for $10,925, in the county court of 
Hickory county, and, to satisfy the same, the administrator 
of said estate, Jas. R. Wilson, procured an order for the 
sale of lands belonging to said estate, and sold them at 
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private sale to the defendant McClurg. This suit was in- 
stituted by the heirs at law of said John Mabary to sct 
aside said judgment and sale for fraud in procuring them, 
and the petition alleges that the administrator confederated 
with defendants to cheat and defraud the estate, the latter 
hy procuring and the former by permitting, without re- 
sistance, the allowance of the demand, which they all knew 
to be unfounded. The fraud is circumstantially stated in 
the petition. There was a trial of the issues by a jury, 
which resulted in a verdict and judgment for plaintiffs, 
from which defendants have appealed. 

There was abundant evidence tending to establish the 
fraud. The administrator testified to the contrary, but it 
is impossible to reconcile his testimony with his conduct. 
The claim was for an amount exceeding the value of the 
entire estate, and the administrator was urged by heirs of 
the intestate to spare no expense in contesting it; vet he 
employed no attorney, introduced no testimony, and cven 
fuiled to cross-examine a witness introduced for plaintiffs, 
who now testifies that, if interrogated, he would have 
testified to facts exonerating the intestate from any par- 
ticipation in the alleged robbery of plaintiffs’ store at Linn 
Creek. The evidence warranted the verdict of the jury, 
lut if it were more evenly balanced, we would not be in- 
clined to disturb the finding, inasmuch as the jury and the 
court had the witnesses before them, and were far more 
ompetent than this court to determine the degree of credit 
t» which the witnesses respectively were entitled. 

One fact is worthy of note: Two of the defendants 
testified in the cause. The other, McClurg, was neither a 
Witness nor present at the trial. In Eck v. Hatcher, 58 Mo. 
239, the fact that Hatcher, who was charged with having 
purchased land of which Eck had been defrauded, with 
knowledge of the fraud, failed to appear and testify when 
summoned as a witness for plaintiff, was regarded as a 
strong circumstance against him. Henderson v. Henderson, 
55 Mo. 534; Cass Co. v. Green, 66 Mo. 498. And although 
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McClurg was not summoned as a witness by the other side, 
he was a competent witness and could have appeared and 
testified in his own behalf. Johnson and Torbert, his co- 
defendants, who had no interest in the land purchased by 
McClurg, at least were not known in the purchase, were 
called as witnesses for the defense, and this makes the 
silence of McClurg more conspicuous and significant. We 
would not go outside of this record to cast any imputation 
upon McClurg. It may be, and from his reputation for 
integrity we would be inclined to believe, that he had 
reasons for not appearing as a witness on the trial, which 
would utterly destroy the inference to be drawn from his 
silence; but while we neither can nor would travel out of 
the record to find matter of accusation against McClurg, 
neither can we for matter of exculpation. If innocent of 
the charges against him, it is to be regretted that he did 
not appear at the trial,and on his oath aver that innocence. 
Judge Suerwoop having been of counsel in the county 
court did not sit in this ease. All the other judges concur 
in affirming the judgment 
Motion for rehearing overruled, 





Tue Stare v. Goss, Appellant. 


1. Indictment: iNpDORSEMENT OF NAME OF PROSECUTOR. It is not re- 
quired that the name of a prosecutor shall be indorsed upon an in- 
dictment for maiming, beating and torturing defendant’s own cow. 
The statute which makes this requirement applies only to indict- 
ments charging trespasses against the person or property of another. 
2 Wag. Stat., 1084, 2 22. 

2. ——-- : MAIMING CATTLE. An indictment under the statute, (2 Wag. 

Stat., p. 506, ?46,) for maiming, beating and torturing cattle, need 

not aver the mode in which or the means by which the offense was 

committed. 
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The State v. Goss. 


Appeal from Lawrence Circuit Court.—Hon. Jos. CRAvVENs, 
Judge. 


AFFIRMED. 
John G. Wear for appellant. 
D. H. McIntyre, Attorney General, for the State. 


Norton, J.—The defendant was indicted in the Law- 
rence county circuit court for “cruelly and maliciously 
maiming, beating and torturing a certain cow, the property 
of defendant.” He was tried, convicted, and his punish- 
ment assessed ata fine of $20. From this judgment he 
appeals, and assigns for error the action of the court in 
overruling his motion to quash the indictment, and also 
the motion in arrest of judgment. 

The court was asked to quash the indictment, because 
no prosecutor’s name was indorsed on the indictment. 
Section 22, page 1084, Wagner’s Statutes, only requires the 
name of a prosecutor to be indorsed on an indictment when 
the indictment charges a trespass against the person or 
property of another, and as this indictment charges that 
the maiming, beating and torturing was of defendant’s 
own cow, the statute in question has no application, and 
the motion to quash was properly overruled. 

The court was also asked to arrest the judgment on 
the alleged ground that the indictment was too vague and 
defective to support the judgment, that it did not aver the 
mode or manner of the beating, wounding and torturing 
of the animal. We are of the opinion that these objec- 
tions are not well taken. The indictment was framed on 
section 46, Wagner’s Statutes, 506, and charges the offense 
in the language of the statute creating it, and is, therefore, 
sufficient. State v. Stubblefield, 32 Mo. 563; State v. Add- 
cock, 65 Mo. 590. Nor was it necessary to aver in the in- 
dictmeit the means used in beating, maiming and tortur- 
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Wallace v. The St. Louis, Iron Mountain & Southern Railway Company. 
ing the cow. A similar question was involved in the case 
of the State v. Hambleton, 22 Mo. 452, and it was so ruled. 


Judgment affirmed, in which all concur, except Ray, 
J., absent. 





Watiace v. Tue St. Louts, [ron Mountarn & SovutHEeRn 
RaiLway Company, Appellant. 


|. Railroads: xecuicence. To hold a railroad company liable for in- 
juries to live stock inflicted within the corporate limits of a city and 
near its depot, the plaintiff must prove actual negligence on the 
part of the company. 

2. Negligence: RAILROAD: SPEED OF TRAINS: FAILURE TO RING OR 
WHISTLE. As a matter of law, no rate of speed at which a train 
may be run constitutes negligence per se. 

A railroad company is not chargeable with negligence in injuring 
live stock on its track unless it be shown that after the stock was 
discovered, the company could, without imperiling the persons or 
property intrusted to it for transportation, have avoided the injury. 

Failure to ring the bell or sound the whistle does not constitute 
negligence per se; there must appear to be some necessary connec- 
tion between the failure and the injury. 


Appeal from Butler Circuit Court.— Hon. R. P. Owen, 
Judge. 


REVERSED. 


Action to recover single damages for killing and 
wounding plaintiff’s colts. The evidence tended to show 
that the colts were struck by a freight train of defendant’s 
cars, and one of them killed and the other wounded; that 
the train was running about twelve miles an hour; that 
the colts were running in front of the train and were dash- 
ing from one side of the track to the other; that no noise 
was made to scare them; that the train could have checked 
up in 100 yards, and that the colts could have been seen 
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by the engineer 300 yards. It was admitted that this oc- 
curred within the corporate limits of the city of Poplar 
Bluff, near the defendant’s coal-shed and depot. A de- 
murrer to the evidence having been overruled, the defend- 
ant excepted and offered evidence tending to show that a 
freight train such as plaintiff’s witnesses stated the one 
injuring his animals to have been, and running at the rate 
stated by them, could not have been stopped in time to 
prevent such injury. The court instructed the jury as fol- 
lows: If the jury believe from all the facts and circum- 
stances proved in evidence, that the defendant, its servants 
and agents, could by the use of reasonable care and dili- 
gence, have avoided injuring plaintiff’s colts, they ought 
to find for the plaintiff and assess the damages, etc. 


Smith & Krauthoff with W. R. Donaldson for appellant. 


As the injuries which constitute the basis of this ac- 
tion, were occasioned withir the limits of an incorporated 
city, plaintiff can only recover upon proof that they were 
the result of actual negligence on the part of the railroad 
company. Lloyd v. Railroad Co., 49 Mo. 199; Swearingen 
v. Railroad Co., 64 Mo. 73; Robertson v. Railroad Co., 64 
Mo. 412; Edwards v. Railroad Co., 66 Mo. 567. The sim- 
ple tact that the company killed the animals upon its track 
is no evidence of negligence. Wier v. Railroad Co., 48 Mo. 
558; Calvert rv. Railroad Co., 34 Mo. 242; 1 Redf. on Rail- 
ways, (5 Ed.) pp. 485, 486, 501. There being no obligation 
upon the defendant to fence its road at the point where 
these animals were injured, imposed by the statute, it de- 
voived upon plaintiff to show that they were properly and 
lawfully upon defendant’s track, or that the injuries re- 
sulted from defendant’s negligence, after the discovery by 
it of the presence of such animals on its track. None of 
the cases go further than to require that a company shall, 
after discovering such animals, use ordinary care to pre- 
vent injury tothem. All the owner has a right to ask of 
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such company is, that it will not run its locomotives and 
trains in an unreasonable and dangerous manner. Shearm. 
& Redf. on Neg., § 454; 1 Redf. on Railways, 485; Pierce 
on Railroads, 403, 406. The act of an owner in permitting 
his stock to go at large in a city or in the neighborhood of 
a railroad track, with no one to take charge of it, is such 
contributory negligence as to defeat a recovery by him for 
injuries occasioned on a railroad track. 1 Redf. on Rail- 
ways, pp. 490, 496; Pierce on Railroads, pp. 425, 428, 429; 
Bowman v. Railroad Co., 37 Barb., 516; Railroad Co. r. 
Skinner, 19 Pa. St., 298; Railroad Co. r. Lawrence, 13 
Ohio St., 66. Negligence is not proved by evidence that 
the train causing the injuries was running at an unreason- 
able rate of speed, or without proper care in other respects. 
1 Redf. on Railways, p. 490, and cases cited in note 14; 
Shearm. & Redf. on Neg., §§ 477, 478; Pierce on Railroads, 
p. 406; Railroad Co. v. Lawrence, 138 Ohio St., 70. 


W. J. Davison and Belch & Silver for respondents. 


There was evidence tending to show negligence on the 
part of the defendant (1) in not ringing the bell or making 
a noise to frighten the colts from the track; (2) in running 
at too great a speed ; (3) in view of the testimony that there 
was a plain view of the track three hundred yards above 
the culvert, the jury could draw the inference that the 
agents of the company did see the colts, and willfully neg- 
lected to check the train in time and to avoid injury to the 
colts, or (4) that the agents neglected to keep a proper out- 
look on the track, by means of which the colts could have 
been seen and the injury averted. Speed of trains should 
be diminished in running through villages and towns. 
Isabel v. Railroad Co., 60 Mo. 475; Meyer v. Railroad Co., 
2 Neb., 319; Lafayette, etc., v. Adams, 26 Ind. 77. In those 
states where, by the common law, cattle may run at large, 
as is the case in this State, a railroad is liable for injuries 
to them while straying upon their tracks, if caused by 
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want of ordinary care on the part of the company. Shear- 
man & Redf., Negligence, (3 Ed.) § 475; Gorman v. Rail- 
road Co.. 26 Mo., 441. 





SuerRwoop, C. J.—The demurrer to the evidence was 
well taken. The injuries occurring, as they did, within 
the corporate limits of a city, it devolved on plaintiff, in 
order that he might recover, to show that the actual neg- 
ligence of the railroad company caused such injuries ; 
(Lloyd v. Railroad Co., 49 Mo. 199; Swearingen v. Railroad 
Co., 64 Mo. 73;) as in cases like the present one, the law 
raises no inference of negligence from the mere fact of the 
animal being killed on the railroad track. Wier v. Rail- 
road Co., 48 Mo. 558; Calvert v. Railroad Co., 34 Mo. 242. 
We find no evidence in this record which, in the light of 
the authorities already cited, shows the defendant to be 
liable, since it does not appear what distance the colts were 
in advance of the train when first seen upon the track, nor 
that after they came upon the track they could have been 
seen by the agents of defendant in time to prevent the 
accident. 

As a matter of law, no rate of speed at which a train 
is being run constitutes negligence per se. Maher v. Rail- 
road Co., 64 Mo. 267. The circumstances of each particular 
‘ase must be considered ; negligence is altogether a relative 
term, and the question in cases of this sort is whether, 
when the stock is discovered on the track, the company 
could, without imperiling the persons or property en- 
trusted to it for transportation, avoid injury to the stock. 
W henever, in such circumstances, the injury can be avoided 
after the danger is discovered, then the company will be 
justly chargeable with culpable negligence, and not before. 
Pryor v. Railroad Co., 69 Mo. 215. Nor does the failure to 
ring the bell or sound the whistle constitute negligence 
per se; there must appear to be some necessary connection 
between the failure and the injury. Holman v. Railroad 
Co., 62 Mo. 562. It follows from the foregoing that the 
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instructions in behalf of the plaintiff were faulty in failing 
to tell the jury that defendant was liable if it failed to use 
proper diligence and endeavors to avoid the injury after 
discovering the animals on the track. The case of Gor- 
man v. Railroad Co., 26 Mo. 441, is not analogous to this 
one. There the accident occurred where the company had 
failed to fence its track, and where it is held that if the 
road is not fenced, as required by law, it matters not that 
the highest care is exercised by the agents of the corpora- 
tion. Judgment reversed and cause remanded. Hoven 
and Henry, JJ., concur; Norron, J., in the result; Ray, 


J., absent. 


Smitu, Plaintif? in Error, v. Puewps. 
Ejectment. ‘Transfer of title by plaintiff in ejectment pending the 
suit will not defeat his right to recover possession. See R. S. 1879, 
$2 2253. 3671. 
Error to Buchanan Circuit Court.—Hon. Joserpu P. Gruss, 
Judge. 


REVERSED. 


Doniphan & Reed for plaintiff in error, cited R. S. 1879, 
§ 3671; Jordan v. Ping, 32 Iowa 64; Arnold v. Keyes, 37 N. 
Y. Superior Ct. (J. & 8S.) 135. 


Allen H. Vories, E. O. Hill and Daniel Sullivan tor de- 


fendant in error. 


The title of plaintiff’s sister, Mrs. Duncan, was, at 
the time of the trial, a present subsisting and operative 
title, and is a bar to plaintiff’s recovery in this action. To 
prevent a recovery, it was sufficient for this defendant to 
show title out of plaintiff, and it was not essential that he 
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should cstablish his own title. Thompson vr. Lyon, 33 Mo. 
219; Callaway v. Fash, 50 Mo. 420. In order to maintain 
the action, it devolved on plaintiff not only to show a legal 
title at the commencement of his suit, but also at the time 
of trial and judgment, with the right of possession to the 
same. Payne v. Treadwell, 5 Cal. 310; Tyler on Eject., 75, 
76; Cheney v. Cheney, 26 Vt. 606; Alden v. Grove, 18 Pa. 
St. 377; Bryan v. Wear, 4 Mo. 112; Cincinnati v. White, 6 
Pet. 481; Heffner rv. Betz, 32 Pa. St. 376. A plaintiff can- 
not recover in ejectment, though he sue for the use and 
benefit of another who has the legal title. Tyler on Eject., 
74; Brooking v. Dearmond, 27 Ga. 58. As soor as plaintiff 
rade the conveyance to his sister, his legal title and right 
of possession were extinguished, and the court could only 
award him damages and costs. KR. S. 1879, § 2253. 


Hoven, J.—This is a suit in ejectment, and is the same 
case reported in 63 Mo. 585., By reference to the opinion 
there delivered, it will be seen that the case was remanded 
for an adjustment of the equities between the parties as 
therein directed. Before the case was retried, the plaintifl 
conveyed the premises sued for to his sister. This fact 
appearing at the trial, the court refused to render judg- 
ment for possession, or to adjust the equities between the 
parties as directed by this court, but rendered judgment for 
plaintiff for the ground rent up to the date of the execution 
of his deed to his sister. This judgment was based upon 
§ 2253 of the Rev. Stat., which is as follows: “Ifthe right 
of the plaintiff to the possession of the premises expire 
ufter the commencement of the suit, and before the trial, 
the verdict shall be returned according to the fact, and 
judgment shall be entered only for the damages and costs.” 
This statute has, in our opinion, no application to a case 
like the present. It is intended to apply to cases where 
the estate of the plaintiff is, in its nature, a limited and 
determinable one, and expires before the trial, and not to 
cases where the estate continues to exist. but has been 
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transferred after the commencement of the suit. In case 
of transfer, section 3671 applies. This section provides 
that the action may be continued in the name of the orig- 
inal party, or the person to whom the transfer is made may 
be substituted in the action; but, if upon the application 
of the party who made the transfer, the person to whom 
it is made refuses to indemnify him against costs and dam- 
ages, or to cause himself to be substituted, the suit shall 
be dismissed. Like statutes in the State of Iowa have 
been similarly construed by the supreme court of that 
state in the case of Jordan r. Ping, 32 Iowa 64. The judg- 
ment will be reversed and the cause remanded. All con- 





eur. 


Lonavan, Appellant, v. THompson. 
Covenants of the principal is no defense to the surety. 


Appeal from Henry Circuit Court—Hoyx. F. P. Wrient, 
Judge. 


LEVERSED. 
M. A. Fyke tor appellant. 


The fact that Mrs. Lobaugh was under coverture was 
no defense to the sureties. 55 Mo. 93; 63 Mo. 486; Hicks 
v. Randolph, 3 Baxt. 352; s. ¢., 27 Am. Rep. 760; Unangst 
v. Fitler, 84 Pa. St. 135. The husband was, by virtue of 
the bond and order of delivery, deprived of the actual pos- 
session of the property, and the same was wholly lost to 
him. The sureties, therefore, ought to be held liable. The 
bond is good as acommon law bond. Barnes v. Webster, 16 
Mo. 258; Williams v. Coleman, 49 Mo. 325. 
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Geo. W. Dunn and Robt. C. McBeth for respondents. 


It will not be contended that a wife can maintain an 
action of replevin against her husband. And if so, with 
what reason can it be claimed that the husband is entitled 
to such a bond trom his wife, or any benefits from such 
bond? Again, the possession of the wife is the possession 
of the husband, and there could be no breach of the bond, 
to the damage of defendant, her husband; for when the 
officer had taken the property under the bond from the 
husband and delivered it to his wife, the possession was 
the same as before the officer had acted, and the husband 
was not damaged, either by the action of the officer or the 
plaintiff, defendant’s wife. The damage claimed was for 
change of possession and loss of property. Now, if in law 
the property never was taken out of the possession of ap- 
pellant, then he cannot recover on the bond; for it will 
not be claimed that he is entitled to recover damages for 
the conduct of his wife, either as against her as principal in 
the bond, or against respondents as her sureties. The bond 
is absolutely null and void, the husband and wife being 
one in law. In this sense, the appellant and his wife were 
both principals in the bond and both defendants in the re- 
plevin suit, as well as plaintiffs in said suit. The bond is 
not such as is contemplated by the statute and is void. 
Bunn v. Jetmore, 70 Mo. 228. There can be no surety with- 
out a principal. 


Nortox, J.—This suit was instituted in the circuit 
court of Henry county, against the defendants, to recover 
damages for the breach of a replevin bond, which defend- 
ants had executed as the sureties for Rachel Lobaugh, 
who was not joined in the suit. Defendants, in their 
answer, after denying the allegations of the petition, set 
up as a defense that said Rachel Lobaugh, who was the 
principal in the bond, was the wife of plaintiff when the 
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said bond was executed, and when the replevin suit was 
brought; that the replevin suit for that reason was dis- 
missed, and that the said bond was void by reason of the 
said Rachel being a married woman when she executed 
it. On the trial of the cause plaintiff was compelled to 
suffer a non-suit, because of instructions given by the 
court to the effect that because Rachel Lobaugh, the princi- 
pal in the replevin bond, was a femme corert, the said bond 
was void not only as to her but also as to defendants, her 
sureties; and it is this action of the court that is claimed 
to be erroneous; and that it was erroneous, we think, is 
shown by the cases of Long v. Cockrell, 55 Mo. 93, and 
Weed Sewing Machine Co. v. Maxwell, 63 Mo. 486, it being 
held in the latter case that “while the general rule is that 
the extent of the liability of the surety is measured by that 
of the principal, it is not of universal application, and ex- 
ceptions to it may arise when the matter of defense pleaded 
by the principal is wholly of a personal character, as co- 
verture or infancy.” So in 1 vol. Parsons on Notes, page 
244, it is said where one had signed a joint and several 
note with a married woman as surety, it was held that her 
successful plea of coverture was no defense to the surety. 
For the error committed in giving instructions in contra- 
vention of the principle above referred to, the judgment 
will be reversed and cause remanded, in which all conerr, 
except Ray, J., absent. 





'’uRNER V. THE HANNIBAL & St. JosePH Rar~RoAp Company, 
Appe llant. 


1. Receiver: coRPORATION NOT LIABLE FOR HIS ACTS. A railroad com- 
pany, whose property is temporarily in the hands of a receiver, will 
not be held liable for injuries caused by the negligent management 
of a locomotive by a person in the service of the receiver. 
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A Case of Contributory Negligence. Upon the trial of an ac- 
tion against a railroad company fora negligent collision with and 
injury to plaintiff's wagon and horses at the crossing of a public 
highway, it appeared by the testimony of plaintiff’s witnesses that 
plaintiff drove his team ata brisk trot upon the crossing without 
having stopped to listen for trains; that he had looked, but ata 
place where a thicket well known to him prevented a view of the 
track; that if he had looked at any other point he would have seen 
the locomotive which did the injury. Held, that he was guilty of 
contributory negligence, which debarred him of recovery. 

He directly contributes to his own injury, who, paying no atten- 
tion to his own safety, trusts to the obligations imposed upon the 
company to warn him of an approaching train. 


bo 


Appeal from Hannibal Court of Common Pleas.—Hon. Joun 
T. Repp, Judge. 


REVERSED. 
Geo. W. Easley for appellant. 


The company had no control of the road, and is not 
liable. Pierce on Railways, 285 and notes. It was re- 
spondent’s duty, under the facts in this case, to stop and 
look and listen for approaching trains before going upon 
the crossing. Railroad Co. r. Beale, 73 Pa. St. 504; s. ¢., 
13 Am. Rep. 753; Zimmerman v. Railroad Co., 71 Mo. 476; 
Henze v. Railroad Co., 71 Mo. 636. 


Leach & Anderson tor respondent. 


The facts stand uncontradicted that the railroad track 
was lower than the gravel road, on which respondent was 
traveling, and that a train could not be seen from the point 
(fifty yards from the crossing) where he stopped his team 
and looked and listened for trains. The right of way be- 
tween appellant’s track and the gravel road was covered 
with brush six to eight feet high, making it difficult to see 
even a full train, when the view of the road is obstructed, 
making a lookout impossible. The omission of signals is 
negligence, and makes the railroad company liable. Tabor 
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v. Railroad Co., 46 Mo. 3538; Kennayde v. Railroad Co., 45 
Mo. 255. 


Henry, J.—This is an action to recover damages for 
an injury to plaintiff’s team of horses and wagon, by a 
locomotive of defendant passing over its road. The alle- 
gation of the petition is, that the said locomotive ran 
against said horses and wagon, driven by plaintiff, in con- 
sequence of the negligent and careless manner in which it 
was managed by defendant’s servants. who neglected to 
blow the whistle or ring the bell as the locomotive ap- 
proached the crossing at which the accident occurred. The 
answer is a general denial, and also contains the following 
special defense: “ That at the time of the said alleged 
injuries and grievances, the defendant’s road was in the 
charge and control of one Sidney McWilliams, who had 
theretofore been appointed receiver thereof, by the circuit 
court of Livingston county, Missouri, in a suit wherein one 
Lemuel W. Morse was plaintiff, and this defendant and 
others defendants, and each and every one of defendant’s 
officers, servants, agents and employes, enjoined and re- 
straived from managing, controlling or operating defend- 
ant’s road.” This, on motion of plaintiff, was by the court 
stricken out. A trial resulted in a verdict and judgment 
for plaintiff, from which defendant has appealed. At the 
close of plaintiff’s testimony defendant asked an instruc- 
tion in the nature of a demurrer to the evidence, which 
the court refused. 

The court erred in striking out the special defense set 
up in the answer. If the plaintiff had a cause of action 
I. RECEIVER: Core OD the facts alleged in his petition, he could, 

ie for hisacts. with leave of the Livingston circuit court, 
and not otherwise, have sued the receiver; (Barton v. Bar- 
bour, 13 Rep. 129; s. c.,104U.S.—; but he had no cause of 
uction against the railroad company if the facts stated as 
a special defense are true. Upon what principle can a 
conipany be held liable for any injury inflicted upon any 
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one by : a » train of cars of which the company had no con- 
trol? Can the right to operate and manage its road and 
rolling stock be taken from the company and given to a 
receiver, under whose control and management it is ope- 
rated, to the exclusion of the company, and yet the latter 
be responsible to a person injured in consequence of the 
negligent operation of the road by such receiver? The 
question suggests its answer, and it is adverse to the plaintiff. 
In the brief of respondent’s counsel, it is stated that the 
injury to the horses and wagon in question occurred be- 
fore McWilliams took charge ot the road, but this would 
have appeared much better in a replication than in a brief. 
As, for the error here noticed, the judgment will be 
reversed, it 1s proper to add, that on the authority of 
2 A case or con- Fletcher v. Pacific Railroad Co., 64 Mo. 484; 
GENCE. Harlan v. St. L., K. C. & N. R. R. Co., 64 Mo. 
480; 65 Mo. 22; Henze v. same, 71 Mo. 636; Purl v. same, 
72 Mo. 168, the demurrer to the evidence should have been 
sustained. The evidence for plaintiff showed that the 
gravel road from Hannibal west runs parallel with defend- 
ant’s road for a quarter of a mile east of the crossing at 
which the injury complained of occurred. For that dis 
tance the roads are about 100 yards apart. Plaintiff was 
traveling west, and the locomotive which struck his team 
was moving in the same direction. Plaintiff testified for 
himself that he was returning home from Hannibal; that 
he looked back when he got to Mrs. Barbee’s gate, but the 
brush was so thick he could not see a locomotive. The 
gate is on the right-hand side of the gravel road going 
west, about twenty yards from the railroad. Was going 
home in a tolerable fast trot, in a two horse wagon. The 
locomotive was running backwards. It did not blow the 
whistle or ring the bell; that he looked after he passed 
Barbec’s gate, but the brush was so thick that he could not 
see the engine. Hixon, for plaintiff, testified that in trav- 
eling on the gravel road going west you can see a train of 
ears fifty yards this side of the railroad. Think you can 
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see a train of cars going west at any point 200 yards this 
side of the railroad, going along the road there, and could 
have seen that engine and tender; saw the train all the 
time after it passed me, but did not hear it. Know nothing 
to prevent plaintiff from seeing it. Don’t think he stop- 
ped. I was going west. Madden, for plaintiff, testified 
that fifty yards from the crossing, along the gravel road, 
could not have seen the train on account of the brush. 
Wm. Brown, for plaintiff, testified: The railroad company 
owns all the land between the gravel and railroad, within 
fifty feet of the latter. You can see the railroad there; 
don’t know that you can see the tracks; it is my opinion 
you can see an engine there. The railroad is lower than 
the corner at the crossing; think, after you get down, you 
couldn’t see for the brush, but after you get up on the 
gravel road my recollection is that you can see a train any- 
where along there. Henry Hayden, for plaintiff: A man 
on the gravel road could have seen the smoke and heard 
the engine. if he had looked and listened. Bird, for 
plaintiff: For a quarter of a mile from the crossing the 
gravel road and the railroad run parallel. The gravel road 
bears north but turns south to cross the railroad, south of 
Barbee’s gate. For some distance east and west there was 
a growth of brush on the side of the railroad track, and 
the bank it grew upon is from four to six feet high. If a 
man had stopped within 100 or 150 yards of the crossing, 
and taken a good look and listened, he might have seen 
the train coming. 

This was substantially the evidence for plaintiff, ex- 
cept that relating to the injury and its extent, which we 
omit as immaterial to the determination of the question 
involved, and on the authority of the cases above cited the 
plaintiff, on the evidence, was not entitled to averdict He 
says he looked for the train at Barbee’s gate, and after he 
passed the gate. This gate was, however, but twenty yards 
from the railroad, and while, by the testimony of several 
of his witnesses, he could, by looking from any other 
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point within 100 or 150 yards of the crossing, have seen 
the train, he never took the precaution to look until he 
reached a point within twenty yards of the railroad, where 
i thicket of brush, well known to him, obstructed his view 
Defendant’s servants were, beyond question, 
enilty of negligence, if they did not ring the bell or blow 
tle whistle, as required by the statute when a train ap- 
proaches a public crossing, but it is also negligence, gross 
negligence, for one traveling in a wagon to attempt to 
drive over a railroad without using ordinary precautions 
to ascertain if a train is approaching. He directly con- 
tributes to his own injury, who, paying no attention to his 
own safety, trusts to the obligations imposed upon the 
company to warn him of an approaching train. 
plaintiff, without looking, except from a point at which 
he knew he could not see an approaching train, and 
failing to look at other points from which he could have 
seen it, drove, in a brisk trot, on to the track of the railroad, 
never having stopped to listen for an approaching train. 


Here the 


The judgment is reversed. SneRwoop and Hoveu, 


concur; Norton, J., agrees that the circuit court erred 
in striking out defendant’s special defense, but thinks the 
court did not err in overruling the demurrer to the evi- 
Ray, J., absent. 
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Appeal: ree BILL. The fact that an appeal has been allowed does 
not deprive the clerk of the right to issue a fee bill for fees earned 


in the case. 


Execution: EXEMPTION, TO BE CLAIMED WHEN. A defendant enti- 
tled to claim property as exempt from execution, may exercise his 
right at any time before the property is sold. It need not be before 
the commencement of the sale. 


Instructions. 
upon which it can be based. 


An instruction is erroneous if there be no evidence 
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Appeal from Johnson Circuit Court—Hon. Noau M. Givay, 
Judge. 


REVERSED. 


Instruction number two, given for defendant, is as fol- 
lows: The burden of proof is upon relator to show that 
prior to the time said mule was offered for sale by defend- 
ant Emmerson, relator claimed it as exempt from execu- 
tion, and unless relator did so claim said property, and give 
notice of his claim to defendant Emmerson prior to the 
time said mule was offered for sale, the jury will find for 
defendants. 

Instruction number three, asked by plaintiff and re- 
fused, is as follows: If relator was the head of a family 
at the time of the seizure and sale by the sheriff, and gave 
notice before the sale that he claimed the mule as exempt, 
then the jury will find for relator, and it is wholly imma- 
terial whether he had other property or not. The sheriff 
must yield to the defendant’s selection, and release to him 
the property selected, not to exceed $300. The execution 
debtor and not the officer has the right of selection. 


G. N. Eliiott with Land & Sparks for appellant. 


When an appeal is granted, and bond filed, the whole 
power of the court below ceases. The costs and fees in 
the fee bill belonged to the Supreme Court, and not the 
cireuit court. The fee bill was void on its face, and was 
no protection to the sheriff on the levy and sale. Wag. 
Stat., art. 12, p. 1057, § 9 to 12; Wag. Stat., p. 1060, § 19; 
Brill v. Meek, 20 Mo. 358; Ladd v. Couzins, 35 Mo. 513; 
Stewart v. Stringer, 41 Mo. 400; People v. Center Pace Coast, 54 
Cul. 236; s.¢., L. J.(1880,) p. 40; Mleming r. McLean, 7 Cent 
L. J. 262. Plaintiff’s instructions should have been given. 
State v. Barada, 57 Mo. 562; State v. Romer, 44 Mo. 99; 
State v. Kurtzeborn, 2 Mo. App. 335; Wag. Stat. p. 604, § 
12 to 14. State v. Farrell, 6 Mo. App. 581. 








OCTOBER TERM, 1881. 609 


The State ex rel. Fulkerson v. Emmerson 





——_—____-- 


John J. Cockrell for respondent. 


Piaintiff’s bond did not exempt him from paying the 
officers for their services rendered at his request until the 
termination of the cause in this court. Section 5595, Re- 
vised Statutes of 1879, (Wag. Stat. 1872, p. 618, § 1,) gives 
the officer the right to issue the fee bill. 38 Cent. L. J. p. 
201. The practice in English courts was to pay all costs 
in advance, and the judgment for costs was that the plaintiff 
(or defendant) “ Have and recover of the defendant (or 
plaintiff) his costs and charges in this behalf expended.” 
This is still the form of our judgment and not that the 
officers of court and witnesses recover, etc. It shows that 
the party recovering was supposed to have paid all costs 
made by him. The fee bill protects the officer unless the 
court issuing it had no jurisdiction of the subject matter 
of the action on which it was based. Howard v. Clark, 43 


Mo. 344. 


Norton, J.—This was a suit instituted in the circuit 
court of Johnson county upon the bond of defendant, Em- 
merson, as sheriff of said county. The petition contained 
two counts, in the first of which it is alleged that defendant 
committed a breach of his bond in seizing and selling a 
certain mule of plaintiff, by virtue of a fee bill issued by 
the clerk of the Johnson county circuit court and deliv- 
ered to said sheriff; that said fee bill was for the fees of 
said clerk in making out and certifying to the Supreme 
Court a transcript of the record of a cause tried in said 
Johnson county circuit court, in which relator, Fulkerson, 
was plaintiff and one Davenport, defendant, and from the 
judgment rendered in said cause said Fulkerson had ap- 
pealed. It is also alleged that for this reason the said fee 
bill was illegally issued, and conferred no authority on the 
said sheriff to seize or sell plaintiff’s property. In the 
second count plaintiff, after alleging all the facts necessary 
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to entitle him to the benefits of the law exempting prop- 
erty from sale under execution, alleged, as a breach of said 
bond, that the said sheriff levied said fee bill on a certain 
mule of plaintiff, which was a work animal and part of 
his team, and which was exempt from execution at the 
time of said levy, and that plaintiff, prior to and at said 
sale, demanded of the said sheriff that he release and dis- 
charge said mule from said levy, and notified defendant 
that he claimed and selected said property as exempt under 
the statute; that defendant failed and refused to give 
plaintiff the benefit cf such exemption, but proceeded to 
sell and convert the mule to his own use. Defendant de- 
murred to the first count in the petition, which was sus- 
tained, and taking issue upon the second count the cause 
was tried and judgment rendered for defendant, from 
which plaintiff has appealed, and assigns for error the ac- 
tion of the court in sustaining said demurrer and in giving 
and refusing instructions. 

It is insisted by counsel that after an appeal taken by 
plajntiff from the judgment rendered in the said case of 
| aprrau: tee Fulkerson against Davenport, the act ot the 
bill clerk in issuing a fee bill for his fees in mak- 
ing and certifying a transcript to this court was a void act, 
and that said fee bill being void the defendant was a tres- 
passer in acting under it and seizing and selling the prop- 
erty of plaintiff. We think this position is unsound. 
While it is true that after an appeal has been perfected, 
the appellate court becomes possessed of the cause, and 
also true that when an appeal is allowed, if the appellant 
shall execute a bond as required by the statute, it operates 
as a supersedeas, and prevents the issuance of any execu- 
tion to enforce the judgment appealed from, it does not 
therefore follow that the right of a person who has ren- 
dered services in said cause, authorized to be taxed as costs, 
to demand the issuance of a fee bill therefor, or the duty 
of the clerk of the court to issue it when demanded, is in 
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any manner interfered with. This right is conferred and 
this duty is imposed by section 5595, Revised Statutes. 
After refusing an instruction asked by plaintiff to the 
effect that if the jury believed from the evidence that 
2. SxBeyTIeN: on- plaintiff was.the head of a family, and prior 
claimed when. to the sale of said mule selected it as a part 
of his team, and claimed it as exempt from execution, and 
that defendant, after said selection, sold the same without 
appraisement, that they must find for plaintiff, the court, 
of its own motion, gave the following: “If the jury be- 
lieve, from the evidence, that plaintiff was the head of a 
family, and prior to the commencement of the sale of said 
mule, selected the mule as a part of his team, and claimed 
the same as exempt, and the defendant, after said selection, 
so made, sold the same without appraisement, the jury 
must find the issues for the plaintiff” The right of a de- 
fendant whose property has been seized under execution to 
claim and select it as exempt from execution can be exer- 
cised by him at any time before the property is sold, and 
the said instruction given by the court, restricting plaint- 
iff’s right to make such demand before the sale was com- 
menced, we think was erroneous, as under the instruction 
the jury were not authorized to find for plaintiff unless he 
claimed the property before the sale began, although they 
might believe that the claim was made before the property 
was sold. Instruction number one asked by plaintiff, as it 
appears in the record, reads that if the jury believe that 
‘defendant was the head of a family.” It is evident that 
the word plaintiff was intended instead of defendant, and 
regarding this as a mistake by the copyist, we think the 
court erred in refusing it and in giving the instruction 
ubove quoted on its motion. The same objection exists to 
the second instruction given by the court of its own mo- 
tion, and also to instruction number two given for defend- 
ant; and instruction number three, asked by plaintiff, and 
refused, should have been given. State to use, ete. v. Ba- 
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rada, 57 Mo. 562; State to use vr. Romer, 44 Mo. 9%: We. +. 
Stat , p. 604, $§ 12, 14. 

The court also gave an instruction to the effect that 
if J. M. Fulkerson bid on the mule and had the same 
3. instructions. stricken off to him for the benefit or use of 
plaintiff, then the jury must find for defendant. We fail 
to find in the record the evidence on which to base this 
instruction. J. M. Fulkerson testified that he bought the 
mule for himself, and not as the agent of plaintiff, nor fur 
him; and the plaintiff testified that J. M. Fulkerson was 
not his agent, and that it was not bought for him, or at his 
request, or for his use. The instruction for the above 
reason (if for no other) should not have been given. Judg- 
ment reversed and cause remanded, in which all concur. 


Tue State v. Kring, Appellant. 


1. St. Louis Criminal Court: unconstiTuTIONALITY OF SPECIAL LAW 
RELATING TO PRACTICE THEREIN. Section 1 of the act entitled “An 
act in relation to criminal procedure in the city of St. Louis, and to 
repeal sections 18 and 19 of chapter 2 of the appendix of the Re- 
vised Statutes of 1879, concerning the criminal court,” approved 
March 26th, 1881, substituting a different mode of procedure on ap- 
plication for change of venue from that provided in said sections 18 
and 19, is a special law applicable to the St. Louis criminal court 
only, and is in conflict with section 53 of article 4 of the constitu- 
tion of 1875, prohibiting the general assembly from passing any 
local or special law “‘ regulating the practice or jurisdiction * 
in any judicial proceeding ;' .’ It seems, also, that section 
2 of such act, enacted only to give effect to section 1, by repealing 
said sections 18 and 19 did not effectuate their repeal. 

: CHANGE OF VENUE. Section 16 of the act establishing the 

St. Louis criminal court, (2 R. S. 1879, p. 1507,) and so much of sec- 

tion 19 of said act as required applications for changes of venue 

from that court on the ground of the incompetency of the judge 
thereof, to be mae to the circuit court of St. Louis, are repealed by 
sections 1877 to 1881, inclusive, and section 1999, (1 R. S. 1879, pp 
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314, 315, 352,) because totally repugnant thereto; but so much of 
said section 19as required applications for changes of venue from 
that court on account of the prejudice of the inhabitants of the city 
of St. Louis, to be made to the judge of the St. Louis circuit 
court, is not repealed thereby. 


St. Louis, Separation of City and County: INDICTMENTs, PLACE 
or TRIAL. An indictment found by a grand jury of the county of 
St. Louis before the separation of the city from the county by the 
scheme and charter for an offense committed in the city, remained 
in force after the separation took place and was triable in the crim- 
inal court of the city 

Continuances. The granting of continuances is somewhat in the 
discretion of the trial court, and the appellate court will not inter- 
fere unless that discretion has been manifestly abused. Affidavits 
for continuance, because of the absence of material witnesses, must 
state the facts which show diligence in endeavoring to procure their 
testimony, and not merely that diligence was used. Instances of 
insuflicient affidavits. 

Conditional Plea of Guilty, Equivalent to Standing Mute. 
U pon an indictment for murder in the first degree, defendant plead- 
ed guilty to murder in the second degree, upon an agreement wich 
the circuit attorney that he should be sentenced to imprisonment 
in the penitentiary fora term not exceeding ten years. The court, 
however,gave him twenty-five vears. He then asked leave to with- 
draw his plea of guilty and enter a plea of not guilty, which was 
refused. He appealed and obtained a reversal of the judgment 
upon the ground of that refusal, alone. Upon the subsequent trial 
he refuggd to withdraw his plea of guilty, and also refused to stand 
upon it unconditionally, insisting upon his agreement with the cir- 
cuit attorney. The trial court then set aside his plea of guilty, and 
ordered the clerk to enter for him a plea of not guilty. Held, that 
such action was proper, as the defendant by his conduct virtually 
stood mute, and that defendant was properly put upon trial for 
murder in the first degree. 


Evidence of Another Offense. Where defendant, upon the cross- 
examination of a witness for the State, by direct questions first dis- 
closes his commission of another crime than that for which he is on 
trial, it isno ground for reversal that the State is afterward per- 
mitted to prove by another witness the same facts in relation to the 
crime as had already been brought out by such cross-examination. 
Evidence. Defendant’s declarations made after the commission of 
a homicide that he was sane when he committed it, are admissible 
against him for what they are worth. 


———. When evidence relates only to a fact the existence of which 
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is really conceded, its admission, even if erroneous, cannot be a 
ground of reversal. 
: DEPOSITION: PRACTICE. When a deposition has been read 





by agreement as the testimony of an absent witness, the witness 
cannot afterward be examined orally at the same trial. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
L. D. Seward and P. N. Jones for appellant. 


Crimes are local, and must be prosecuted in the county 
where they are committed; only in such county can a 
grand jury inquire of them. 4 Black. Com., 303; Bish. 
Crim. Prac., § 49; Hughes v. State, 35 Ala. 357. Whena 
county is divided, a criminal action, before the division, can 
be prosecuted only in the particular new county where is the 
place of the offense. State v. Jones, 3 Halst. 307; State v. 
Jackson, 39 Me. 291; Hall v. State, 51 Ala. 9; State v. Don- 
aldson, 3 Heisk. 48; State v. Jones, 4 Halst. 357; Bish. Crim. 
Prac., § 49; McElroy-v. State, 13 Ark. 708. The first step 
in a prosecution in such new county is an indictment by 
a grand jury of such county. §§ 12 to 22, art. 2, Const. 
1875. <A statute providing that a person maygbe indicted 
by a grand jury of another county than the one where the 
offense was committed, has been held to be unconstitutional 
and the indictment invalid. Hr parte Slater, 72 Mo. 102. 
A new indictment should have been found in the present 
case. State v. Lewis, 69 Mo. 92. 

Setting aside the plea of guilty when defendant re- 
fused in open court to withdraw it, was error. <A defend- 
ant may, if he chooses, plead guilty, and no one but him- 
self can withdraw such plea. Bishop Crim. Prac., 268; 
Younger v. State, 2 W. Va. 579. He may, by leave, with- 
draw his plea at any time before judgment. State v. Cot- 
ton, 4 Fost. (N. H.) 148; Reg. v. Sell, 9 Carr. & Payne 346. 
And also after judgment, when there has heen a reversal. 
Comm. v. Arvine, 8 Dana (Ky.) 30. The court cannot re- 
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quire or compel one who has, by consent of the circuit 
attorney and by leave of the court, pleaded guilty, to with- 
draw his plea; neither can the court set aside his plea of 
guilty, and enter a plea of not guilty of a higher degree, 
of its own motion. When, after the reversal, the defend- 
ant was brought into court and asked if he desired to 
withdraw his plea, and he stated that he did not desire to 
do so, and his counsel moved the court to sentence him, 
the court should have done so, and the fact that he asked 
to be sentenced in accordance with an understanding be- 
tween him and the circuit attorney, cut no figure. It was 
known to him, or if not, should have been made known to 
him, that the court would not be bound by the understand- 
ing or agreement, and then if he did not choose to with- 
draw his plea, the couri should have sentenced him on his 
j lea of guilty. 

The court had no power to put defendant on trial 
again for murder in the first degree. A plea of guilty, 
regularly entered and regularly received, is equivalent to 
a conviction. State rv. Goldstein, 32 Cal. 482; Shepherd v. 

ecople, 25 N. Y.419. One convicted of murder in the sec- 
ond degree cannot be afterward tried for murder in the 
first degree. State v. Ross, 29 Mo. 38; State rv. Smith, 53 
Mo. 139. It cannot be claimed that the rule in the case of 
State v. Ross, and the law of the land, was abrogated by 
the constitution of 1875, as the offense was committed and 
the indictment was presented prior to the constitution of 
1875, because it would be an ex post facto law prohibited by 
the Constitution of the United States. s 10, art. 1, Const. 
of the U.S. 

The order appointing Judge Burckhartt was invalid, 
because the law of 1881 is unconstitutional, and by its 
terms does not purport to repeal section 16 of the act ¢s- 
tablishing the court. It is unconstitutional because it is a 
special law, regulating the practice in a judicial proceed- 
ing. Art. 4, § 53, Const. 1875: Ex parte Allen, 67 Mo. 
534; State cv. Danicls, C6 Mo. 192. It cannot be contended 
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that the law of 1881 is unconstitutional only in part, and 
that the repealing clause may be valid, and that the gen- 
eral law would then apply, because when a law is passed 
in the place of, or as a substitute for, another, the repealing 
clause falls with it, if it is unconstitutional. State v. The 
Judge, 11 Wis. 50; Shepherdson v. Railroad Co., 6 Wis. 
605; Tims v. State, 26 Ala. 165; Sullivan rv. Adams, 3 Gray 
476; Devoy v. The Mayor, 35 Barb. 264; Campan v. Detroit, 
14 Mich. 276; Childs v. Shower, 18 Iowa 261; Harbeck v. 
N. Y., 10 Bosw. 366. Sections 1878, 1881, 1999, Revised 
Statutes 1879, do not repeal section 16 by implication, as the 
repeal of special laws by general laws is not favored. State 
v. McDonald, 38 Mo. 529: State v. Fiala, 47 Mo. 310; 
Cooley’s Const. Lim., § 186; State v. Pearcy, 44 Mo. 159; 

State v. Daniels, 66 Mo. 192. 

The case should have been sert to the St. Louis circuit 
court on defendant’s motion. State vr. Houser, 28 Mo. 233. 
The testimony of the witnesses, as appears from the aft- 
davit, was important and necessary for the defense, and 
due diligence was shown, and the affidavit complied sub- 
stantially with the statute, and a postponement or continu- 
ance should have been granted. State v. Klinger, 43 Mo. 
127; State v. Lange, 59 Mo. 418; State v. Hollenscheit, 61 
Mo. 302; State v. Lewis, ante, 222. 

Error was committed in admitting testimony to prove 
the commission of other crimes. State v. Greenwade, 72 
Mo. 298; State v. Reavis, 71 Mo. 420; State v. Nugent, 71 
Mo. 136; People v. Fair, 43 Cal. 137. 

Defendant’s confessions that he was sane when the 
homicide was committed, were incompetent. People v. Pome- 
roy, 117 Mass. 143. In excluding the testimony of Dr. 
Schlernitzhaur, the court, after stating that the witness 
might be introduced out of time, erred in refusing to per- 

t him to testify. 1 Grah. & Wat. New Trials, 260; 7 
in. S66; 7 Greenl. 181. 
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Joseph R. Harris, Prosecuting Attorney of the city of 
St. Louis. 


Section 28, article 2, constitution 1875, abrogates the 
rule laid down in State v. Ross, 29 Mo. 32, and State v. 
Smith, 53 Mo. 139. The rule now is that where a con- 
viction for murder in the second degree on an indictment 
charging murder in the first degree has been set aside, 
the defendant is again triable for murder in the first degree 
—che previous proceedings being equivalent to a mistrial. 
State v. Sims, 71 Mo. 5388. Neither a conviction nor a plea, 
under such circumstances as are detailed in-this connection, 
would amount to an acquittal of the higher offense. All 
the proceedings relative to the plea of guilty of murder in 
the second degree, and the action of the court thereon, are 
subsequent to the adoption of the constitution of 1875. 
And the constitutional change is not a change in crimes, 
but in criminal procedure, and is not ex post facto. Gut v. 
State, 9 Wall. 35; Cummings v. Missouri, 4 Wall. 326. The 
defendant stood not upon the plea of guilty of murder in 
the second degree per se, but upon that plea accompanied 
with certain conditions as to punishment, which alleged 
agreement the court refused to entertain. The court had a 
perfect right to disregard any alleged agreement between de- 
fendant and the circuit attorney. To hold otherwise would 
be to place the sentencing of criminals in the hands of the 
prosecuting officer, and deprive the court of its most im- 
portant function. The spirit of our laws places with the 
jury, urder the supervision of the judge, the final execu- 


tion of the law. Under the constitution of this State it 


cannot be elsewhere. 

Sections 1878 to 1881 had no application to the crimi- 
nal court of St. Louis city. Such of these last-mentioned 
sections as were in force when the St. Louis criminal court 
was organized were rendered inoperative in the jurisdic- 
tion of that court by virtue of sections 18 and 19 of the 
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act creating that court, and such of them as have been 
passed since did not operate to repeal the provisions of 
this law, made especially applicable to that court and its 
jurisdiction. R.S., § 3158; Mauro v. Buffington, 26 Mo. 
184: State v. McDonald, 38 Mo. 529. 

The record discloses no application made under sec- 
tions eighteen and nineteen of the criminal court act, for 
a clfange of venue. The criminal court had no jurisdic- 
tion to order a change of venue or entertain a petition for 
that purpose. The circuit court alone had jurisdiction, 
and the application of November, 1880, was therefore 
properly denied. It is also immaterial whether section 
1878, Revised Statutes, repealed sections 16,17 and 19 of 
the act establishing the criminal court, for the act of March, 
1881, made full provision for the proceedings that were 
had. This act is constitutional. State v. Brown, 71 Mo. 
454; State v. Laughlin, 73 Mo. 443 

The motion to send the cause to the cireuit court of 
St. Louis county on the ground that the indictment was 
found in that county at a time when St. Louis city was ¢ 
part of St. Louis county, and the motion to quash the in- 
dictment, were both properly overruled. The grand jury 
which returned the indictment was summoned from the 
body of the county, or political subdivision of the State in 
which the offense was committed. The indictment was 
returned to the St. Louis criminal court—the court in 
which the defendant was tried. It was not pretended that 
at the time of the finding the indictment, or at the time of 
the trial, the criminal court had not jurisdiction over 
offenses committed within the city. By what rule of law 
can it be said that a crime, committed within a territory 
which from the creation of the court has always been 
within its jurisdiction, cannot be tried by that court be- 
cause a portion of its territory—not being that in which 
the crime was committed—has been taken away? No 
change was ever made as to the court in which this indiet- 
ment should be tried, the only change being to effect the 
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territorial limits over which the court might exercise juris- 
diction. That there may be this partial abolition of juris- 
diction is unquestionably settled. State v. Brown, 71 Mo. 
454; State v. Laughlin, 73 Mo. 443. 


D. H. McIntyre, Attorney General, also for the State. 


Simply reversing and remanding a cause has been ex- 
pressly held by this court to mean that a new trial shall be 
had. State v. Stephens, 71 Mo. 535; State v. Newkirk, 49 
Mo. 472. The case, then, being remanded for a new trial, 
the defendant should have been, and was properly tried for 
murder in the first degree, as charged in the indictment. 
State v. Sims, 71 Mo. 538, 

The offense is charged to have been committed in the 
city of St. Louis, in the county of St. Louis, and at the 
time of its commission, and when the indictment was 
found, the territorial jurisdiction of the criminal court 
Was co-extensive with the limits of the county of &t. 
Louis, which then included the city. It will not be denied 
that the criminal court had jurisdiction of the offense 
when it was committed, and also when the indictment was 
found. Before the last trial the government of the city of 
St. Louis and St. Louis county was: separated, and the 
jurisdiction of the criminal court restricted to the city. 
This jurisdiction still embraced the territory where the 
crime was committed, and to have tried defendant before 
any other tribunal, except at his request, would have been 
in violation of the common law, and the constitutional 
provision, for “a speedy, public trial by an impartial jury 
of the county.” Jurisdiction depends upon the state of 
things at the time the action is brought, and if the cireum- 
stances are then such as to vest jurisdiction, it cannot be 
ousted by any subsequent event. The erection of a new 
county creates, in this respect, no new relation. The 
offense is against the State, not against the county. The 
grand jury was of the body of the county within which 
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the crime occurred, the petit jury of the neighborhood, 
thus fulfilling every requirement of the common law and 
the constitution. State v. Jones, 4 Halst. (N. J.) 373. Cut- 
ting off territory within the jurisdiction of the criminal 
court when the offense was committed, but still leaving 
the place of the crime within its jurisdiction, could not 
certainly have operated to the injury of defendant, nor 
could the changing of the county line. Jordan v. State, 
22 Ga. 555, 556; Nelson v. State, 1 Texas App. 41; 1 Whar. 
Am. Cr. Law, (5 Ed.) § 277, p. 134. 


Henry, J.—The defendant was indicted in the crimi:.::! 
court of St. Louis county, at the March term, 1875, for the 
murder of Dora Broemser. He was tried and convicted 
at the November term of said court, 1875, but that judg- 
ment was reversed by this court, and the case is reported 
in 64 Mo. 591. Subsequently there were two mistrials, 
and the cause was continued from time to time until No- 
vember 12, 1879, when, by consent of the circuit attorney 
and with leave of the court, he withdrew his plea of not 
guilty and entered a plea of guilty of murder of the second 
degree, and was sentenced to imprisonment in the peni- 
tentiary for a term of twenty-five years. He thereupon 
asked leave of the court to withdraw his plea, and to enter 
a plea of not guilty, alleging as a ground for that motion, 
an agreement with the circuit attorney that if the plea of 
guilty of murder in the second degree was entered, the 
punishment should be fixed at ten years’ imprisonment in 
the penitentiary. The court overruled the motion. From 
the judgment he appealed to the court of appeals, by 
which it was affirmed, and, on appeal from that court to 
this, the judgment of the court of appeals was reversed 
and the cause remanded to the criminal court. The 
ground on which this court reversed the judgment was 
that defendant’s plea of guilty was under “an agreement 
with the circuit attorney, apparently sanctioned by the 
judge of the criminal court, that the sentence should not 
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exceed ten years’ imprisonment in the penitentiary.” State 
v. Kring, 71 Mo. 551. When the mandate of this court 
was filed in the criminal court, defendant was asked by the 
court if he desired to withdraw his plea and plead not 
guilty, and answered that he did not, and his counsel 
moved the court to sentence him on that plea, which the 
court refused, and in conformity with the decision of this 
court, sustained the motion previously made for leave to 
withdraw his plea of “guilty” and enter a plea of “not 
guilty.” Subsequently defendant was brought into court 
and asked by the court if he desired to withdraw his plea, 
and his answer was, “I have nothing further to say.” 
The court then made an order setting aside the plea, and 
defendant was arraigned and asked if guilty, or not guilty, 
and replied: “I have no answer to make; I stand by the 
plea and the agreement.’’ Whereupon the court ordered 
the clerk to enter for him a plea of “not guilty of murder 
of the first degree.” 

On the 26th of November, 1880, the defendant made 
an application to the criminal court for a change of venue 
on account of the prejudice of the inhabitants of the city 
of St. Louis, on which the court heard evidence and re- 
fused the application. On the 15th of December, 1880, 
the defendant filed an application for a change of venue 
on account of the prejudice of the judge of the criminal 
court. The cause was continued from time to time, until 
April 27, 1881, when the judge of the criminal court, on 
the application for a change of venue filed on the 15th of 
December, 1880, by order of court, appointed Hon. George 
H. Burekhartt, judge of the second judicial circuit, to try 
the cause, and set the trial for the 10th of May, 1881. The 
cause was then called for trial, and defendant’s attorneys 
filed successively the following motions, which were all 
overruled: First, to set aside the order made by Judge 
Laughlin, refusing defendant’s application for a change of 
venue; second, a new motion for a change of venue; third, 
to set aside the order appointing Judge Burckhartt to try 
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the cause; fourth, a motion to send the cause tothe circuit 
court of St. Louis county; fifth, a motion to quash the in- 
dictment; sixth, a motion to transfer the cause to the cir- 
cuit court of the city of St. Louis; and seventh, for a con- 
tinuance of the cause. A jury was then empaneled to 
try the cause, and a trial was had, which resulted in the 
conviction of defendant of murder in the first degree. 
which judgment was, on appeal to the St. Louis court «! 
appeals aflirmed, and defendant has appealed to this court. 

There is no question, indeed it is not denied, that de- 
fendapnt shot and killed Mrs. Broemser, under cireum- 
stances which constituted the homicide a murder of the 
lirst degree, unless defendant was insane to a degree which 
rendered him irresponsible for the act, when committed. 
That was the only defense relied upon, and two juries, 
under instructions on the subject of insanity which have 
been repeatedly sanctioned by this court, have found 
against him on that issue, and we are relieved of the neces- 
sity of considering that question, in any of its aspects, 
since there was abundant evidence to warrant the finding 
of the jury. 

The most difficult question in the case, and one which 
1 st. Louis cryMI’ has been most carefully considered, is that 


NAL COULT: Ulh- 


CPapecial law re. Which arises on the order appointing Judge 


lating to practice Burckhartt to preside on the trial of the 


cause. 
By the act establishing the St. Louis criminal court, 


found in the appendix to volume 2 of the Revised Statutes 
of 1879, on an application for a change of venue from that 
court, on account of any legal objection to the judge of 
that court, it was provided by section 16 that the cause 
should not be sent to a different county for trial, but should 
be transferred to the circuit court. By section 19, applica- 
tions for change of venue from the St. Louis criminal court 
for any of the causes provided by law, were required to be 
made to a judge of the St. Louis circuit court, who should 
hear evidence und determine the existence or non-existence 
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of the fact stated in the petition, and, if found true, state 
the same in writing, and issue his warrant to the judge 
and clerk of the criminal court, commanding them to 
transfer the cause to the St. Louis circuit court; and, by 
section 16, upon traiscript of the record of such cause 
being filed in the office of the clerk of the court to which 
the same shall have been transferred, such court shall be 
possessed of full jurisdiction of the cause, and shall proceed 
to hear and determine the same. By an act of the general 
assembly approved March 26th, 1881, entitled “An act in 
relation to criminal procedure in the city of St. Louis, and 
to repeal sections 18 and 19 of chapter 2 of the appendix 
of the Revised Statutes of Missouri concerning the crim- 
inal court,” it was provided, in section 1, that changes of 
venue should be allowed from that court for any cause for 
which a change of venue may be allowed from other courts 
in this State exercising criminal jurisdiction, but no special 
judge should be elected or selected from the members of 
the bar to sit on the trial of the cause on account of the 
incompetency of the judge of said court ; but that in such 
case the judge might, by order of court, set the cause 
down for trial, and notify and request any judge of any 
circuit or criminal court in this State to try it. By section 
2, the 18th and 19th sections of the act establishing the 
St. Louis criminal court were repealed. The 3rd and last 
section provides when the act shall take effect. By the 
53rd section of article 4, of the constitution of 1875, the 
general assembly is prohibited from passing any local or 
special law—* regulating the practice or jurisdiction or 
changing the rules of evidence in any judicial proceeding.” 

In Ex parte Allen, 67 Mo. 534, it was held that “an act 
making provision for supplying the place of criminal judge, 
in the event of his sickness, absence or inability to hold 
court,” was one “ regulating the criminal practice and pro- 
cedure in courts of record.” The act of 1881 is a special 
Jaw, applicable to the St. Louis criminal court only, and, 
therefore, in conflict with the constitution; section 54 of 
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the 4th article of the constitution, providing in what man- 
ner local legislation may be obtained, has no application, 
because section 53 is an absolute prohibition of local or 
special legislation on the subject therein specified. 

But it may be contended that although the Ist section 
ig unconstitutional, the repealing section may stand, be- 
cause the coustitution authorizes the general assembly to 
pass laws repealing special or local acts. There are but 
three sections to the act in question, the 1st providing for 
what cause, and in what manner, changes of venue may 
be granted; the 2nd repealing sections 18 and 19 of the 
act establishing the criminal court; and the 3rd providing 
when the act should take effect. The 1st section substi- 
tutes a different mode of procedure, on application for 
change of venue, from that provided in the sections of the 
criminal court act repealed, and the other sections have no 
other purpose but to give effect and operation to that sec- 
tion. As a general proposition it may be conceded that, 
although one or more provisions of an act of the legis- 
lature be in conflict with the constitution, it does not 
necessarily follow that other provisions of the same act 
are also unconstitutional. Cooley’s Const. Lim., 177, 178. 
“If a statute attempts to accomplish two or more objects, 
and is void as to one, it may stili be in every respect com- 
plete and valid as to the other. But if it purports to ac- 
complish a single object only, and some of its provisions 
are void, the wkole must fall unless sufficient remains tc 
effect the object without the aid of the invalid portion.” 
Ib. 

But we shall not prolong the discussion on that sub- 
ject, inasmuch as we hold that the appointment of Judge 
; : change Durckhartt was proper without regard to the 
of venue. act of 1881. Sections 1877 to 1881, inclusive, 
of the Revised Statutes of 1879, and section 1999 settle the 
question. By the first of said sections it is provided that 
wheu any indictment or criminal prosecution shall be pend- 
ing in any circuit or criminal court, the judge shall be 
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deemed incompetent to hear and try said cause in either 
of the following cases: It proceeds to enumerate these 
cases, and they include that of the prejudice of the judge. 
Section 1878 provides for the election of a special judge, 
on an application for a change of venue on the ground that 
the judge is incompetent, for any cause specified in the 
preceding section. Section 1880 provides that the judge 
may order an election of a special judge without an appli- 
cation fora change of venue, when it shall be within his 
knowledge that any of the enumerated causes exist, which 
disqualify him to sit in the case. Section 1881 provides 
that if the case in which the judge is incompetent to sit 
for any of the causes named in section 1877, be a felony, 
and no suitable person to try the case will serve when 
elected, or if, in the opinion of the judge, no competent or 
suitable person can or will be elected as such special judge, 
he need not order an election, but may request the judge 
of some other circuit to try the cause. By section 1999 
the provisions of the criminal code applicable to the cir- 
cuit court and the judges thereof shall also be applicable 
to any other court of record exercising criminal jurisdic- 
tion and the judges thereof, in all cases where no other or 
different provision is made by law for the government and 
control of such court. Sections 1877, 1878 were substan- 
tially embodied in the act approved May 19th, 1877, (Sess. 
Acts 1877, p. 357,) and the first clause of section 1880 is 
the same as section 3 of the act of 1877, and by section 4 
of that act all acts and parts of acts inconsistent with its 
provisions were repealed. 

It follows that so much of section 19 of the act estab- 
lishing the criminal court of St. Louis as required applica- 
tions for changes of venue from that court, on the ground 
of the incompetency of the judge of that court, to be 
made to the circuit court of St. Louis, and section 16 of 
said act, are repealed, because totally repugnant to the sec- 
tions of the criminal code above recited. To give those 
sections full force in their application to all courts having 


40 —74 
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criminal jurisdiction, would be impossible, if the applica- 
tion for a change of venue on the ground of incompetency 
of the judge had to be made to the judge of the circuit 
court. The jurisdiction of the St. Louis circuit court, un- 
der said section 19, supra, is limited and special. It is to 
hear the application, and, if the facts are found as alleged, 
to issue his warrant to the clerk and judge of the criminal 
court, commanding them to transfer ‘said cause to the St. 
Louis circuit court, and, when such transfer is made, gives 
the circuit court full jurisdjction of the cause, to hear and 
determine it. The judge of the circuit court of St. Louis 
is not authorized, by any act, to order an election, or ap- 
point a judge, on such application. He can only refuse 
the application or order the cause transferred and try it. 
We also think that by the phraseology of section 1878, the 
application is to be made to the judge of the court in which 
the cause is pending. Whenever the application is made 
for a change of venue for any cause enumerated in section 
1877, “it shall be lawful for the judge to hear such appli- 
cation.” What judge? Evidently the judge of the court 
in which it is pending. This is so of all applications for 
changes of venue from the circuit courts of the State, and 
from all courts where there is not a special provision to 
the contrary. ; 

Section 1999 continues the jurisdiction of the circuit 
court on applications for change of venue made on account 
of the prejudice of the inhabitants, because, while it pro- 
vides that the provisions of the criminal code, applicable 
to the circuit court, etc., shall be applicable to any other 
courts of record, exercising criminal jurisdiction, it excepts 
those cases in which other or different provision is made 
by law for the government and control of such courts 
or judges. No such exception occurs in the other sec- 
tions of the General Statutes, prescribing the manner 
of obtaining a change of venue, on the ground of the in- 
capacity of the judge. And it strengthens the view here 
taken that sections 1856, 1857, 1858, 1859 of the general 
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law, providing for changes of venue in criminal causes on 
the ground of prejudice of the inhabitants, by their terms 
are applicable only to the circuit courts. They do not, 
theretore, apply to the criminal court of St. Louis, but 
leave the law in relation to changes of venue from that 
court on the ground of the prejudice of the inhabitants, 
as found in section 19 of the act establishing the criminal 
court. We, therefore, conclude that the appointment of 
Judge Burckhartt was made in strict conformity with law, 
and that defendant’s applications for a change of venue, 
on the ground of the prejudice of the inhabitants of St. 
Louis, were properly refused because made to the judge 
of the criminal court, and not to the judge of the cirewt 
court of the city of St. Louis. 

It is contended by appellant’s counsel that the indict- 
ment should have been quashed, because found by a grand 
8. ST. LOUIS, SEPA- jury for the body of the county of St. Louis, 
a prior to the separation of the county and 
of trial. city by the scheme and charter. The homi- 
cide was committed in the city, and the point they make 
is, that one cannot be tried on an indictment not found by 
a grand jury of the jurisdiction in which the offense was ° 
committed. In other words, that the separation by the 
scheme and charter virtually quashed the indictment found 
before the separation and made it necessary that the de- 
fendant be re-indicted by a grand jury of the city of St. 
Louis. If the offense had been committed within what 
are now the limits of the county of St. Louis, it would 
probably have been defendant’s right to be tried in the 
county; but we are not prepared to assent to this prop- 
osition of his counsel. If it be correct, then all persons 
indicted for crimes, to the prosecution of which there is, 
by law, a limitation as to time, would have been entitled 
to their discharge, if the time had elapsed when the sepa- 
ration occurred. They could not be tried on the old in- 
dictment because not found by a grand jury of the proper 
jurisdiction, and to a new indictment they could have 
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pleaded the statute of limitation. However, this question 
was, by the court of appeals, satisfactorily disposed of in 
its opinion delivered herein. 

The refusal of defendant’s application for a contin- 
uance, made to Judge Burckhartt, is next to be considered. 
4. contimvances. It was based upon the absence of three wit- 
nesses, William Goebel, J. K. Knowles and A. Soehngen, 
and the affidavit, after stating what they would respectively 
testify to, which, it may be conceded, was material evi- 
dence, alleges, in relation to Goebel, that he was in attend- 
ance upon the court at the December term, 1880; that he 
then resided on Third, between Elm and Spruce streets, in 
St. Louis; that on the 6th day of May,-1881, defendant’s 
attorneys had a subpeena issued for him and placed in the 
hands of the sheriff of said city, with witness’ address 
upon the back of said subpeena, and that they also gave 
the sheriff directions as to where they believed he then 
resided, and where he had been seen a few days before; 
that the subpeena was returned “ not found; ”’ that, although 
efforts had been made, within two days before the filing of 

. said affidavit, to find him, the attorneys had failed. They 
are informed and now believe, that he has lately removed 
to the southern portion of the city, and since the call of 
the case, dn May 10, 1881, they have been unable to ascer- 
tain his location. This affidavit was filed May 11, 1881. 
When the subpena was returned does not appear. If on 
the 6th of May, as we infer, because the affidavit must be 
taken most strongly against him, then no effort was made 
until the 9th of May, although the case was set for trial 
on the 10th, to learn where the witness resided. It is no- 
where stated what efforts were made to ascertain where he 
was. It does not appear that they made inquiry where he 
formerly resided, and not an act of diligence is disclosed 
except the procuring of a subpeena and placing it in the 
hands of the officer, and this not until the 6th of May, the 
case being set for trial on the 10th. This cause had been 

pending for nearly seven years, and during all that time 
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the accused had’ counsel who, in other respects, have ex- 
hibited commendable zeal in his behalf, and it is singular 
that with respect to a witness as important as they deemed 
Goebel, no greater diligence to procure his testimony was 
used. 

With respect to Knowles the affidavit alleges that be- 
fore the first trial of this cause he left the United States 
and went to England, where be remained until the fall of 
1880, when he returned to the State of Illinois, locating 
near Alton; that he was in attendance at the December 
term, 1880, when the cause was continued; that as soon as 
defendant was informed that the act of 1881 had been 
passed—and this act was approved March 26, 1881—he 
began his efforts to procure the attendance of said Knowles, 
and then learned for the first time that he had removed 
from Illinois, and within the last few days first learned 
that his present residence is in Elkhorn, Indiana. The 
affidavit nowhere shows that any effort whatever was made 
to ascertain his whereabouts, after the defendant learned 
that he had left Alton. No inquiries at Alton, by corre- 
spondence or otherwise, to ascertain where he had gone. 
An affidavit for a continuance must state the facts which 
show diligence; not merely that diligence was used. 

With respect to Soehngen, the ‘affidavit alleges that he 
resides at No. 1911 Lynn street, St. Louis; and that a sub- 
pena was issued for him and placed in the hands of the 
sheriff on the 6th day of May, 1881, with his address in- 
dorsed on the back of the subpena, and that the sheriff’s 
return ‘was that he was not found; that defendant is in- 
formed that he is temporarily absent from St. Louis. 
When this information was received, whether before or 
after the subpoena was issued, does not appear. How long 
that absence would continue is not stated. From the evi- 
dence in the record it appears that this witness spent his 
time between Chicago and St. Louis; that he was fre- 
quently absent from St. Louis, and yet no effort was made 
to serve him with a subpena until the 6th of May, four 
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days before that on which the case was ‘set for trial, and 
none whatever to take his deposition. 

It also appears from this record that William Goebel, 
one of the three persons on account of whose absence the 
continuance was asked, was actually present and testified 
in the cause. We are satisfied from all the foregoing facts 
that the application for a continuance was made for delay 
merely, and as the record discloses the fact that the 
affidavit, in many of its material allegations, is absolutely 
false, as appears here from the testimony of Goebel, com- 
pared with that which the affidavit stated he would testify 
to, we are inclined to sustain the trial court in its refusal 
to grant the continuance. The granting of continuances 
is somewhat in the discretion of that court, and we will 
not interfere, unless that discretion has been manifestly 
abused. 

Nor did the court err in the matter of defendant’s 
pleas. He had asked leave of the court to withdraw his 
5. conpitionay Plea of guilty and enter a plea of not guilty, 
tovrvatenr ro Which was refused, and thereupon he ap- 
STANDING MUTE. pealed and obtained a reversal of judgment 
on that ground alone. When the cause was again called 
he insisted upon the agreement made with the circuit at- 
torney that on that plea he should be sentenced to ten 
years’ imprisonment in the penitentiary, and for no longer 
term. It was an attempt to force the court to permit the 
accused to dictate the punishment he should receive. If 
the court should sentence him for ten years, he would let 
his plea stand; if for a longer period, he would again ap- 
peal and have the judgment reversed on the same ground 
as before. He would not stand absolutely by his plea, but 
only conditionally. It was tmfling with the court. He 
was repeatedly asked whether he wou!d withdraw that 
plea, or stand upon it, and as often refused to withdraw it, 
and insisted upon his agreement with the circuit attorney. 
The court had sustained his motion for leave to withdraw 
that plea, and enter one of not guilty, and therein obeyed 
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the mandate of this court, and the defendant’s duty was 
either to withdraw the plea, and plead not guilty, or stand 
unconditionally upon his plea of guilty. In refusing to 
do either, he virtually stood mute, and the action of the 
court in setting aside the plea of guilty, and ordering the 
clerk to enter a plea of not guilty for him was proper. 
There is nothing in the point, that after an accepted plea 
of guilty of murder of the second degree, the defendant 
could not be put upon trial for murder of the first degree. 
We shall, on that proposition, accept what was said by the 
court of appeals in its opinion delivered in this cause. Nor 
do we perceive any error in the selection of the jury. The 
defendant’s counsel were permitted to examine them as to 
the very matters which they allege the court refused their 
permission to inquire into. 

It is assigned as error that on the trial of the cause 
the State was permitted to prove that defendant had, prior 
6. evienceoran- tO the homicide in question, committed the 
OTHER OFFENSE. crime of forgery in the state of Illinois. The 
State introduced one Webber as a witness, and on his cross- 
examination by defendant’s counsel this fact was first dis- 
closed in answer to direct questions propounded to him, 
and they cannot complain that the State was afterward 
permitted to examine a witness in relation to what was so 
testified to by Webber on cross-examination. No other 
facts, in relation to that crime, were proved by the State 
than those already brought out on the cross-examination 
of Webber. 

Nor do we think that it was error to permit witnesses 
Beck and Smith to testify to statements of the accused, 
7. EVIDENCE. after the hcmicide, that he was sane when it 
was committed. It was admissible for what it- was worth, 
and its value was to be determined by the jury. 

It is alleged that the court erred in permitting the 
witness, Webber, for the State, to testify to statements 
made by the deceased in relation to certain 
injuries to her mouth and teeth, as dying declarations. 


8. 
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Whether admissible as such or not, we will not stop to in- 
quire. They related to the assault and killing, which are 
only formally denied, but really admitted, and were wholly 
imm{&terial on any other issue in the case. 

As to the testimony of Dr. Schiernitzhauer, his depo- 
sition was read for the defense, but it was afterward dis- 
; deposi. COVered that it was mutilated, and the court 
ton: practice. withdrew it fromthe jury. The witness re- 
sided in the State of Illinois, but was sent for by the ac- 
cused, and the court stated that when he appeared he might 
be introduced to testify out of time. When he arrived 
the State was offering evidence, and the circuit attorney 
objected to his introduction at that time, and by agreement 
a deposition of the witness read at a former trial, was read 
as his testimony. We do not find in the record that the 
defense afterward offered to introduce this witness, but if 
they had, the reading of the deposition, under the agree- 
ment, precluded the defendaut from introducing him as a 
witness afterward. 

We have noticed all the alleged errors relied upon by 
the prisoner’s counsel, and are of the opinion that no error 
was committed by the learned judge who presided at the 
trial with such marked ability and.impartiality, which 
would warrant a reversal of the judgment. Without any 
provocation, defendant called Mrs. Broemser out of her 
dwelling house and deliberately killed her by shooting her 
with a pistol. There have been two trials of his case in 
the criminal court, each of which resulted in his conviction. 
Two judgments of the criminal court against him have 
been reversed by this court. Two juries have found against 
him on his plea of insanity, and declared by their verdicts 
that he was guilty of de::berate murder, and as no error 
occurred on the last trial of his cause, the jadgment is af- 
firmed, and the sheriff of the city of St. Louis is hereby or- 
dered to execute upon the defendant the sentence of the 
criminal court of the city of St. Louis, on the 24th day of 
February, 1882, the time fixed for the execution of that 
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sentence by that court having passed, and the clerk of the 
St. Louis criminal court will issue a warrant of execution 
accordingly. All concur. 





Brown v. Moore, Appellant. 


l. Widow’s Quarantine: sTaTUTE oF LimiTaTions. Where no as- 
signment of dower is ever made, the statute of limitations begins to 
run against the heir and in favor of one claiming the mansion house 
ot the ancestor by grant of the widow, from the time of her death, 
and not before. 

: ASSIGNMENT OF DOWER: LACHES. As between the heir and 

the grantee of the widow, it is no laches on the part of the heir to 

permit the widow and her grantee to occupy the mansion house of 
the ancestor as long as she lives without having her dower assigned. 





to 


Appea. from Greene Circuit Court.—Hox. W. F. GeicEr, 
Judge. 


AFFIRMED. 
J. C. Cravens for appellant. 


The right of the widow’s quarantine and her grantees 
is only a possessory right for the time being, and is subject 
to be defeated at any moment by the assigument of dower. 
It is no estate in the lands, and hence there was no par- 
ticular estate outstanding during the widow’s life, which 
in any manner interfered to stay the operation of the 
statute. Miller v. Talley, 48 Mo. 503. Can a mere tenancy 
at will hold in abeyance the statute of limitations? But 
I deny that the widow in quarantine is in any sense the 
tenant of the heir; she is not there by any permission of. 
his; she is there by operation of law, entirely above and 
independent of his agency. But admit that Mrs. Graves 
was the tenant at sufferance or at will of the heir, and 
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that as such the statute would not run in her favor while 
in possession, it by no means follows that the same rule 
applies to her assignee. The very reverse is the law. He 
holds adversely to the owner. 1 Wash. Real Prop., (4 Ed.) 
p. 621,§ 9. Rechow v. Schanck, 48 N. Y., 448. 








H. FE. Howell tor respondent. 


Norton, J.—This is a suit in ejectment to recover one- 
fifth interest in a tract of land in Greene county. Wm. 
Graves was the owner and had his mansion house on the 
land, where he died in 1863, leaving a widow and five heirs 
at law. In December, 1865, the widow and four of the 
heirs conveyed the land to Ebenezer Phillips; which deed 
was recorded the next day after its execution. Richard 
Graves, the other heir, was of age and living in Kansas. 
On the 18th day of December, 1865, and about the time he 
obtained his deed from Mrs. Graves and the others, Phillips 
conveyed by warranty deed an entire estate in the land to 
Wm. McKinney, which deed was on the same day placed 
upon record in Greene county; and McKinney immedi- 
ately took possession of the land, and actually occupied 
and cultivated it as exclusively his own, until a short time 
before this suit was commenced by the plaintiff as the 
grantee of said Richard Graves, when he by like warranty 
deed sold and conveyed the entire estate in the land, to 
the defendant, whe occupied and held the land exclusively 
as his own at the commencement of this suit. The suit 
was begun on the 16th day of October, 1877, and about 
two years after the death of Nancy Graves, the widow. 
The only defense relied upon to defeat plaintiff’s recovery 
was the statute of limitations. On the trial plaintiff ob- 
tained judgment for one-fifth of the land sued for, from 
which defendants appeal. 

The circuit court tried the case on the theory that 
Richard Graves had no right of entry in the land sued 
for till dower had been assigned to Nancy Graves, the 
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widow, and that the statute of limitations did not begin 
to run either against Richard Graves or his grantee till 
such assignment of dower was made, which, however, 
never was made, the said Nancy Graves having died two 
years before this suit was commenced. This action of the 
court, which defendants insist was erroneous, we think 
was proper. Section 2205 Revised Statutes, the same 
being in force when William Graves died, provides that, 
‘until dower be assigned, the widow may remain in and 
enjoy the mansion house of her husband, and the mes- 
suages or plantation thereto belonging, without being 
liable to pay any rent for the same.” This statute unques- 
tionably gave to the widow the possessory right to the 
whole of the land in controversy till her dower was 
assigned, for the recovery of which, had she been wrested 
of the possession, she might have maintained ejectment 
under the authority of the case of Waller v. Mardus, 29 
Mo. 25, in which it was held that a widow entitled to 
quarantine in land might maintain ejectment to recover 
possession of it. From this the conclusion irresistibly fol- 
lows that, had Mrs. Graves remained in possession of the 
premises, plaintiff could not have suecessfully prosecuted 
ejectment against her till her dower had been assigned. 
And it also, we think, follows that plaintiff could not have 
maintained ejfectment against any one holding under her, 
and to whom she had passed or transferred this possessory 
right till after such assignment was made. It was expressly 
held in the case of Miller v. Talley, 48 Mo. 503, that the 
quarantine right of a widow in land ‘is a clear statutcry 
right, and can only be terminated by assignment of dower,” 
and that ejectment will lie to enforce it. And this right 
is capable*of being assigned, and when assigned carries 
with it all the incidents belonging to it prior to its transfer. 
Jones v. Manly, 58 Mo. 509. 

The mere fact that Richard Graves was willing to.and 
did permit his mother and her grantee, she having received 
a cousideration for the graut or transfer, to enjoy this pos- 
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sessory right, and did not terminate it by having her dower 

‘ assigned, as he might have done, instead of rendering him 
liable to the imputation of laches, is rather to be counted 
to his credit. Judgment affirmed, in which all concur, ex- 
cept Ray, J., absent. 


Mopisett, Appellant, v. McPIKE. 


1. Husband and Wife: pirreRENCE BETWEEN: INTERVENTION OF 
THIRD PARTY. Although a wife may have just cause for separation 
-or divorce from her husband, and she may separate, or obtain a di- 
vorce from him, assigning such cause as the ground thereof, yet if 
she would not have sought the separation, or sued for the divorce, but 
for the intentional and unsolicited interference of a third person 
inducing her so to act, such separation or divorce, or just catise 
therefor, does not of itself constitute any defense to an action by 
the husband against such person for the loss of his wife’s society, 
assistance and affection. It would be otherwise if the wife having 
such just cause should voluntarily seek the advice, shelter and pro- 
tection of a third person, and he should give her his advice and 
protection in good faith and from motives of kindness and human- 
ity. 

2. Instructions. Although correct instructions may be given in be- 
half of one party, a judgment against him will be reversed, if erro- 
neous instructions on a material issue in the cause and inconsistent 
therewith are also given in behalf of the other. 

38. Husband and Wife: rvipence. In an action by a husband for 
the alienation of his wife’s affections by defendant, thereby induc- 
ing her to separate from him and to sue for and obtain a divorce, 
evidence of the connection between defendant’s conduct toward 
plaintiff’s wife and defendant’s troubles with his own wife, if any, 
would be competent as pertaining to the material inquiry, whether 
such conduct was actuated by good or improper motives. 


° > 
Appeal from Montgomery Circuit Court.—Hon. G. Porter, 
; Judge. 


REVERSED. 
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Ed. T. Smith for appellant. 


Evidence of all the circumstances bearing on the case 
should have been admitted. 2 Greenl. Ev., (10 Ed.) §§ 41, 
42. Strangers should leave the husband and wife to their 
legal remedies against one another; a somewhat milder 
rule obtains as to parents. Schouler’s Dom. Rel., pp. 57, 
58; Bennett vr. Smith, 21 Barb. 489; Barnes vr. Allen, 30 
Barb. 663. The instructions given for plaintiff and de- 
fendant are inconsistent with each other. Thomas v. Babb, 
45 Mo. 384; Henschen v. O’ Bannon, 55 Mo. 289. 


W. H. Biggs for respondent. 


The answer to the question asked witness B. H. Mc- 
Pike would have been irrelevant and incompetent, and 
was calculated ‘to prejudice and mislead the jury. The 
plaintiff’s instructions enunciate the correct doctrine. The 
gist of an action by the husband for enticing away his 
wife, is the loss, without justifiable cause, of the wife’s 
society and services. Plaintiff to recover in this action 
must establish: Ist, That the separation was not occa- 
sioned by the voluntary act of the wife upon justifiable 
cause; 2nd, That the separation was brought about by de- 
fendant, and without any fault on plaintiff’s part. It is 
neither unlawful nor improper for a wife to abandon the , 
husband who treats her cruelly, or by his conduct renders 
her condition intolerable; and in such a case any one may 
lawfally harbor or otherwise aid and counsel her. She has 
the right to ask and receive protection and advice from 
others against the oppression of the husband. Such aid 
or counsel is not against the lawful rights of the husband. 
He has forfeited all of his rights under the law by his mis- 
conduct. Philp v. Squire,1 Peake N. P. p. 114; Schune- 
man v. Palmer, 4 Barb. 225; Winsmore v. Greenbank, 1 
Willes, 577; Turner v. Estes, 3 Mass. 317; Hood v. Peck, 56 
Barb. 202; Barnes v. Allen, 1 Keyes (N. Y.) 390; 1 Abbott 
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N. Y. Ct. App. 111; 30 Barb. 663; Campbell v. Carter, 3 
Daly (N. Y.) 165; 2 Hilliard on Torts, (3 Ed.) p. 510. 


Ray, J.—This is a suit instituted by Morton M. Modi- 
sett against Aaron McPike for wrongfully and unlawfully 
poisoning the mind of plaintiffs wife against him, and 
alienating her love and affection from him, by which she 
was persuaded to separate from him and sever the relation 
of husband and wife. Defendant filed his answer, deny- 
ing the material allegations in plaintiff’s petition, and 
alleging further, that plaintiff was jealous and passionate, 
and unkind to his wife; and that during three or four 
years prior to the separation he became an habitual drunk- 
ard; and that he became so beastly in his habits, and so 
violent and unkind to his wife that she was compelled, 
from self-respect and for self-protection, to separate from 
plaintiff; and that theseparation and suit for divorce were 
caused by no act or word of defendant; but that all of 
plaintiff’s domestic troubles were brought about by the 
misconduct ef the plaintiff himself. To this answer plaintiff 
filed a reply denying the allegations of the answer. The 
cause was tried at the June adjourned term, 1877, of the 
Montgomery circuit court, where it had been taken by a 
change of venue from the Pike county circuit court. 

At the trial the plaintiff testified in his own behalf, and 
. also offered the testimony of several other witnesses in 
support of his cause of action, and then offered Benjamin 
H. McPike as ‘a witness, who testified as follows: I am 
the defendant’s brother; I had a conversation with him 
about three years ago in July. This question was then 
asked the witness: “State what conversation, if any, you 
had in July, 1874, with the defendant in regard to his con- 
duct with Mrs. Modisett, and what connection it had with 
his troubles with his own wife.” Defendant’s attorneys 
objected to the question, because it was irrelevant to the 
issue in the case, which objection was, by the court, sus- 
tained. Plaintiff excepted to the ruling of the court and 
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saved his exception. Plaintiff’s attorneys then offered to 
show by the witness that the defendant and his wife sepa- 
rated in the year 1874, and that the separation was caused 
by the defendant’s intimacy with Mrs. Modisett; that the 
defendant always treated his own wife kindly and aftec- 
tionately until the beginning of the year 1873; and that 
he then treated her with coldness and indifference; that 
in July, 1874, defendant’s wife begged him to treat her as 
he had formerly done, and requested him to quit his visits 
to Mrs. Modisett; but defendant refused to listen to her 
entreaties, and offered her $4,000 to leave him and take a 
divorce. Defendant, by his attorneys, objected to the in- 
troduction of this testimony, on the ground that it was 


irrelevant, and the court sustained the objection. Plaintiff, 
by his attorneys, excepted to the ruling of the court and 


saved his exceptions. The defendant also testified in his 
own behalf, and offered the testimony of other witnesses 
in support of his defense. 

At the close of the evidence the court gave the follow- 
ing-instructions for the plaintiff: 

1. The husband is entitled to the society, comfort 
and assistance of his wife. The law gives a right of ac- 
tion to the husband against any person who entices or per- 
suades her to separate, or remain apart from him; and if 
the jury believe from the evidence in the cause that the 
defendant, as charged in plaintiff’s petition, intentionally 
persuaded or induced plaintiff’s wife to separate from him, 
and sever the relation of husband and wife, or remain apart 
from him, then the jury will find a verdict for plaintiff. 

2. Inorder to entitle plaintiff to maintain t!.is action, 
it is not necessary that he should prove, by the evidence iu 

. the cause, that defendant directly requested plaintiff’s wife 
to leave him, or to remain apart from him, or to institute a 
suit for a divorce against him; but if the jury believe from 
the evidence in the cause that defendant was intentionally 
guilty of such conduct as was calculated to prejudice 
plaintiff’s wife against him, and to alienate her from him, 























640 SUPREME COURT OF MISSOURI, 


Modisett v. McPike. 











and to induce her to leave him, to remain apart from him, 
and to procure a divorce; and that such effect was intendtd 
by defendant to be produced, and was actually produced 
by his conduct, then the jury should find a verdict for the 
plaintiff. 

3 Plaintiff is not required to prove that defendant 
enticed and persuaded his wife away from him by direct 
and positive testimony; but these facts may be proven by 
circumstantial evidence ; and it is the duty of the jury, in 
passing on these questions to take into consideration all 
the facts and circumstances given in evidence in the cause ; 
and if, from all the evidence the jury believe that defend- 
ant intentionally persuaded plaintiff’s wife to separate and 
remain apart from him, then it will be the duty of the 
jury to find a verdict for the plaintiff. 

, 4. If the jury believe from the evidence in the cause 
that defendant intentionally prejudiced plaintiff’s wife 
against him, and caused her to leave him and remain apart - 
from him, and institute a divorce suit against him, as charged 
in plaintiff’s petition ; and that aside from defendant’s said 
conduct and influence she would not have left him, or re- 
mained apart from him, or instituted a suit for divorce 
against him; then, and in that event, although the jury 
may believe from the evidence that plaintiff was addicted 
to the use of ardent spirits, or had even become an habitual 
drunkard, yet the verdict should be for the plaintiff. 

5. Although the jury may believe from the evidence 
that plaintiff was addicted to the use of ardent spirits, or 
had even become an habitual drunkard; yet this did not 
justify defendant in interfering in his domestic affairs, and 
does not constitute any defense to this suit, unless the jury 
further believe from the evidence that plaintiff’s wife left 
him and sued him for a divorce on account of such mis- 
conduct on his part, and independently of, and not on ac- 
count of the conduct and influence of defendant. 

6. .Although the jury may believe from the evidence 
that plaintiff’s wife obtained a divorce from him, and that 
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she made plaintiff’s conduct grounds for obtaining said 
divorce; yet if the jury further believe from the evidence 
that, notwithstanding such misconduct on the part of 
plaintiff, his wife still would not have separated and re- 
mained apart from him, and sued him for a divorce, if it 
had not been for the acts and conduct and influence of 
defendant toward her; and that defendant purposely and 
intentionally, by such acts, conduct and influence, induced 
her to so separate and remain apart from plaintiff, and sue 
him for a divorce; then the fact that plaintiff’s said wife 
obtained such divorce, on account of plaintiff’s misconduct, 
does not, of itself, constitute any defense to this suit. 

7. If the jury find for the plaintitf, they will assess 
his damages at any sum they may deem just, not exceeding 
the sum claimed in the petition, to-wit: $10,000; and in 
estimating his damages, they may take into consideration 
the injury sustained by him in the loss of the comfort, so- 
ciety and services of his wife, and the wrong and injury 
done to his own feelings, character and condition, and they 
may also allow such sum by way of smart money, as they 
may consider the defendant, from the evidence in the 
cause, by his conduct deserves, not exceeding in all, said 
sum of $10,000. 

The court then gave the following instructions at the 
instance of the defendant: 

1. It devolves on the plaintiff to show, by a prepon- 
derance of the testimony, to the satisfaction of the jury, 
that the defendant induced, and persuaded the plaintiff’s 
wife to separate and live apart from him, or that he per- 
suaded, or induced her to sue him for a divorce; and unless 
the plaintiff has shown this to be true, by a preponderance 
of proof, then the verdict of the jury should be for the 
defendant. 

2. If the jury believe from the evidence in the cause 
that plaintiff’s wife was induced to separate from him, and 
sue him for a divorce, on account of plaintiff’s intemper- 
ance, or on account of mistreatment, or abuse on the part 
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of plaintiff toward her, and not on account of anything 
defendant may have said or done, then the verdict of the 
jury should be for defendant. 

8. If the jury find from the evidence that the plaintiff 
was addicted to habitual drunkenness, for the space of one 
year next before the separation of plaintiff and his wife, 
or the institution of her suit for a divorce against the 
plaintiff, then the wife of plaintiff had a just cause for said 
separation and for the institution of said suit for a divorce, 
and the verdict of the jury should be for defendant, regard- 
less of whether defendant, or any one else, advised her to 
do 80. or 1.0%. 

4. If the jury believe from the evidence that prior 
to the separation of plaintiff and his wife, and prior to the 
institution of the suit for divorce by her against the plaintiff, 
said plaintiff abused his said wife, and offered her such 
indignities by acts and gestures, or by slanderous epithets, 
as to render her condition intolerable, then the plaintiff’s 
said wife had a right to separate from plaintiff, and to sue 
him for a divorce, and the verdict should be for defendant, 
without regard to whether defendant, or any one else, ad- 
vised her to do go or not. 

The following instructions were given by the court of 
its own motion: 

1. The jury are the proper and peculiar judges of 
the credibility of witnesses, and the weight of the evidence 
produced in this cause. 

2. Every material fact at issue in the case must be by 
the jury determined, (after a due consideration of the tes- 
timony bearing upon the same, and the law, as declared by 
the court, in the written instructions given to them,) either 
in favor of the plairtiff or the defendant, according as the 
evidence preponderates in favor of the one party or the 
other, and a verdict should be rendered in favor of the one 
party or the other, upon the same principles above enun- 
eiated. 

8. Unless, upon the whole evidence thus only weighed 
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and considered, there be, in the estimation of the jury, a 
greater weight of evidence in favor of the plaintiff, the 
verdict should be in favor of the defendant. 

The jury returned a verdict for the defendant, and 
the court gave judgment accordingly; whereupon the 
plaintiff, after an unsuccessful motion for a new trial, brings 
the cause here by appeal. 

So far as we now remember, the precise question in- 
volved in the case has never been directly before this court. 
For the better understanding of the case, therefore, it may 
be well to add a somewhat fuller statement. It appears, 
trom the evidence given at the trial, that the plaintiff and 
wife were married in 1855, and lived together until some- 
time of the winter of 1872-73, when a separation took 
place; and that sometime thereafter the wife commenced 
proceedings for a divorce from her husband, and in 1876 
obtained a decree to that effect. In further explanation, it 
is sufficient to say, that the testimony of plaintiff and that 
of his witnesses, tended to show that the plaintiff and wife 
lived pleasantly together until a short time prior to the 
separation; that prior to that the relations between the 
plaintiff and defendant had been friendly, intimate and of 
a confidential character; that plaintiff, sometime before 
that, became embarrassed, financially, and gave defendant 
a deed of trust on his lands to secure some indebtedness, 
and also gave him a power of attorney to transact and 
settle up his business; that a short time before the separa- 
tion the plaintiff had given the defendant a deed for some 
of his property, which the defendant was to convey to 
plaintiff’s wife and children; that after plaintiff learned 
that his wife was going to leave him, he went to defendant 
and told him not to make the deed to his wife until he saw 
him again; and that defendant said he would not; that 
some eight or ten days thereafter the defendant, in his 
presence, and without his consent, and against his wishes, 
delivered the deed to plaintiff’s wife; that about the same 
time defendant threatened to close out said deed of trust, 
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and thereby constrained the plaintiff to make a bill of sale 
of his personal property to his wife, in order to prevent 
said sale. It also appears that after the separation, the 
plaintiff’s wife lived in a house belonging to the defend- 
ant; and that defendant had traded for the house that she 
might have it to live in. One of plaintiff’s witnesses says 
that the defendant bought the house in the fall of 1873, 
and told him that he preferred having “ Mary” (plaintiff’s 
wife) in his house so that plaintiff would not have the 
right to go there. This witness also said that at one time 
defendant came into the house and kissed Fannie, his 
daughter, and said to Mrs. Modisett, “I will kiss you if 
you don’t look out,” and attempted to catch hold of her, 
but she stepped out of the way with the remark, “ You 
had better look out, sir.” The evidence of plaintiff also 
tended to show, while plaintiff’s wife was living in this 
house, that the defendant often came to Mrs. Modisett’s, 
and sometimes stopped there; that he stopped there dur- 
ing court; that he sometimes came on the evening train 
and sometimes on the three o'clock morning train; that 
the defendant had been heard to speak of the plaintiff in 
the presence of Mrs. Modisett and the children as “ old 
scamp,” “old M. M.” One of plaintiff’s witnesses said 
that the defendant told him that he had given Mrs. Modi- 
sett a cow, and did not know how much he had given her. 
There was some evidence, also, about his giving her a dress 
pattern. 

On the other hand, the defendant introduced the de- 
cree divorcing plaintiff and his wife, rendered in 1876, 
The defendant then testified in his own behalf, and among 
other things said that he had known plaintiff ever since 
1860 or 1861; that he and plaintiff had been on friendly 
and intimate terms; that he had visited Louisiana fre- 
quently and went to plaintiff’s house at his solicitation ; 
that plaintiff made him a deed for some land about the 
1st day of January, 1873. and that he was to deed it back 
to plaintiff’s wile und ciuildren, and that he afterward 
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did so; but he denied that he forced plaintiff to make thie 
hill of sale to his wife. “I don’t recollect saying that I 
would close out the deed of trust. I had nothing to do 
with the separation. I did not know they had separated 
until two or three months after the separation took place. 
Plaintiff went to southeast Missouri, and remained for 
about a month or longer, and when he came back he told 
me that he and his wife had separated. That was the first 
I heard of it. Inever encouraged the separation. I never 
had an intimation that they intended to separate until 
plaintiff told me. My son and daughter boarded at Mrs. 
Modisett’s. They boarded there about ten months. Mrs. 
Modisett lived in a house belonging to me. She paid me 
$15 per month as rent. She has paid three years’ 1ent and 
owes one year’s rent now. She moved in the house in Oc- 
tober, 1873. I traded for the house that Mrs. Modisett 
might have it to live in; she still lives there.” 

The defendant also introduced witnesses whose evi- 
dence tends to show that the plaintiff and wife had not 
lived happily together for some years prior to the separa- 
tion; that plaintiff had abused and maltreated his wife in 
various ways and on various times and occasions, and had 
frequently declared to various persons that he found out a 
few weeks after his marriage that his wife never loved him, 
and that for the last twelve years he had been the most 
miserable man in Pike county. Defendant also offered a 
number of witnesses whose evidence tends to show that 
the plaintiff had on various occasions been seen beastly 
drunk, and had become a habitual and abandoned drunk- 
ard. 

It is insisted by the appellant that the trial court erred 
in giving the third and fourth instructions on the part of 
the defendant; and also in excluding the proposed testi- 
mony of Benj. H. McPike, as above sct out. 

It is admitted on all hands, and we think justly, that 
the law of this case is correctly declared by the court in 
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1 Hossaxp ax the instructions given on the part of plaintiff. 
; erei.ce . . 
between: iu ter The fourth, fifth and sixth instructions for 
party. plaintiff announce with special clearness and 
force the true doctrine applicable to the facts of the case 
and all other casos, when the same question arises. They 
declare the general doctrine that although the jury may 
believe that plaintiff’s wife obtained a divorce from him, 
and that she made plaintiff’s misconduct ground for ob- 
taining said divorce, yet if the jury believe that notwith- 
standing such misconduct on the part of the plaintiff, his 
wife would not have separated or remained apart from 
him, or sued him for a divorce if it had not been for the 
acts, conduct and influence of defendant toward her; and 
that defendant purposely and intentionally, by such acts, 
conduct and influence, induced her to so separate or remain 
apart from plaintiff, or sue him for a divorce; then, the 
fact that plaintiff’s wife obtained such a divorce on account 
of plaintiff’s misconduct, does not, of itself, constitute any 
defense to this suit. 

That doctrine is not the doctrine announced in the 
third and fourth instructions given for the defendant. They 
assert another and a different doctrine, and we think an 
erroneous one. In effect, they declare, as matter of law, 
that if the plaintiff was addicted to habitual drunkenness 
for the space of one year next before the separation of the 
plaintiff and his wife, or the institution of her said suit for 
a divorce against the plaintiff, the wife of plaintiff had a 
just cause for said separation and for the institution of 
said suit for a divorce, and that the verdict should be for 
the defendant regardless of whether the defendant, or any 
one eise, advised ner to do so or not. 

The first proposition contained in the above instruc- 
tion may be, and doubtless is, correct, but the second is by 
no means true. The wife may have a just cause for sepa- 
ration or divorce, but she may elect to abide by her situa- 
tion, and remain with her husband nevertheless. If she 
chooses to do so, no stranger has the right to intermeddle 
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with the domestic and marital relations of husband and 
wife, and if he voluntarily does so he is amenable for the 
consequences. If, on the contrary, the wife, having just 
cause for the separation. or for obtaining a divorce from 
her l-usband, voluntarily seeks the advice, shelter and pro- 
tection of a relative, or even a stranger, then a different 
rule obtains. In such a case the wife has the unquestioned 
right to seek and accept the advice and protection of a 
relative or stranger from the intoleralle abuse and wrongs 
of her husband. And in such ease, also, such relative or 
stranger so affording such protection or advice to the wife, 
is not answerable to the husband for such conduct, if he 
acts in good faith and from motives of kindness and hu- 
manity. No one unasked, especially a stranger, has the 
right to volunteer his advice or protection, and if he does 
so he is amenable. “It is one thing to actively promote 
domestic discord, but quite another to harbor from motives 
of kindness and humanity, one who seeks shelter from the 
oppression of her own lawful protector.’ It has been well 
said that “ such conduct, whatever the motives, is exceed- 
ingly perilous on the part of a stranger, generally open to 
misconstruction, and never to be encouraged. They should 
leave the parties to their legal remedies against each other. 
With parents it is different.” “A father’s house,” says 
Chancellor Kent, “is always open to his children; and 
whether they be married or unmarried, it is still to them a 
refuge from evil and a consolation in distress. Natural 
affection establishes and consecrates this asylum.” See 
Schouler’s Domestic Relations, pp. 57, 58. In the case of 
Bennett v. Smith, 21 Barb. 439, the correct doctrine is laid 
down. It is there held that: “It is well settled that a 
husband may maintain an action for enticing away his wife, 
or inducing her to live apart from him, and this, whether 
the wrongdoer be the father of the wife or any other per- 
son. But merely allowing the wife to come and remain in 
his house, by a stranger, and much less, her father, trom 
good motives, will not give the husband a right of action. 
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Something further tending to prevent or dissuade the wife 
from living with her husband is requisite.” 

The third and fourth instructions for defendant are 
manifestly inconsistent with the fourth, fifth and sixth in- 
2. ixstauctions. structions given for plaintiff, and are not tue 
law. ‘ Each instruction must be correct in itself; all must 
be consistent with each other, and the whole taken together 
must present but one doctrine.” Thomas rv. Babb, 45 Mo. 
384; Henschen v. O’ Bannon, 56 Mo, 289. 

As to the question asked the witness, Benj. H. McPike, 
there certainly can be no valid objection to the first branch 
3. uvepaxp axp Of that question. As to the second branch 
wire: evidence. there may be some question. Asa general 





proposition, in ordinary cases the testimony must be con- 
fined to the issues made by the pleadings, and cannot be 
allowed to extend to other issues entirely collateral. But 
where, as in this case, it becomes material to know whetlier 
the conduct of defendant has been actuated by good or 
selfish and improper motives, a wider range is frequently 
permissible. In such cases, any fact or circumstance cal- 
culated to throw light upon the character and nature of 
the motives of the defendant, in his conduct in the prem- 
ises, we think may fairly be looked into and considered. 
2 Greenleaf on Ev., §§ 41, 42. For that purpose we think 
the question and proposed evidence offered might well 
have been permitted and allowed. 

For the reasons above, the judgment is reversed and 
the cause remanded. All the judges concur. 











INDEX. 


ACTION. 


+ " ° 9 
UNCONSTITUTIONAL STATUTE: acTIoN. The seizure and sale of one’s 


property to pay a fine imposed under the provisions of a statute 
which is subsequently decided to be unconstitutional, cannot form 
the basis of an action against a person who committed an act which 
led to the imposition of the fine. McAlister v, The Chicago, Rock Is- 
land & Pacific Railroad Company, 351. 


ADMINISTRATION. 


Conversion. If an administrator piedge notes of the estate for 
his own purposes, he is guilty of an act of conversion for which his 
hondsmén will be liable. The State to the use of Wolff v. Berning, 5/. 


Estopre.. An administrator is not estopped from reclaiming notes 
of the estate pledged by him, for his own purposes, to a person hav- 
ng notice of their true ownership. 


LiauiLiry or suReTIES. If an administrator who has converted 
assets of the estate by pledging them for his own purposes, fails to 
recover them when he might, such failure, though itself a breach 
of duty, will not operate to shift the liability for the resulting loss 
from the shoulders of those who were his sureties at the time of 
the conversion to those of persons who became his sureties in an 
additional bond given in pursuance of sections 36, 38, 39, article 1 
of the administration law, (Wag. Stat., p. 7¢,) during the time when 
he might have effected the recovery. 
In such case both sets of sureties would be liable. Jb. 


OrDeEk OF DisTRIBUTION. I[n an action by a distributee on an ad- 
ministrator’s bond based on an order of distribution in the probate 
court, as against the sureties in the bond, the order is conclusive 
evidence of the plaintifi’s right to sue. Jb. 


- In an section upon an a ministrator’s bond, based upon 
an order of distribution made upon final settlement, an order of 
partial «li-tribution made pending the administration, cannot be 
used to iimit the amount of plaintiff’s recovery. Ib. 
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6. 


10. 


1}. 


12. 


14, 


15. 


LIABILITY OF ADMINISTRATOR’S SURETIES. In an action by a dis- 
tributee on an administrator's bond, the fact that the 1 laintiff 
has obtained a judgment for the same cause of action up: n «n addi- 
tional bond given by the administrator in pursuance of sections 36, 
38, 39, article 1 of the administration law, will be no bar to recovery. 


Ib. 


Commissions. An administrator who has converted assets of the 
estate is properly chargeable with their full value, without any de- 
duction for commissions; and his sureties are liable to the same 
extent. Jb. 


PROMISSORY NOTE: SIGNING AS ADMINISTRATOR. An administrator 
who signs a note, describing himself as administrator, becomes per- 
sonally liable, unless he expressly stipulates to pay out of the estate 
only. Studebaker Bros. Manufacturing Company v. Montgomery, 101. 


CONVERSION BY ADMINISTRATOR: LIABILITY OF HIS SURETIES. If an 
administrator who has converted assets of the estate by pledging 
them for his own purposes, fails to recover them when he might, 
his conduct constitutes a continuing breach of duty, and if he has 
given an additional bond after the original conversion, but while he 
might vet recover the assets, the sureties in both bonds will be lia- 
ble. Wolf v. Schaeffer, 154. 


SCIRE FAC.AS ON ADMINISTRATOR'S BOND: JURY TRIAL. The inter- 
position of an equitable defense in an action by scire facias against 
a surety on an administrator's bond, to enforce a judgment against 
his principal, does not warrant the trial court in refusing the parties 
a jury to try issues of fact. Jb. 


FINAL SETTLEMENT: ADDITIONAL BOND The surety upon an ad- 
ditional bond of an administrator is liable for the amount of an 
order of distribution from which there has been no appeal, where 
the administrator has refused to comply with the order. Jb. 


THE surety on an administrator’s bond is concluded by, and cannot 
attack collaterally, a final settlement from which there has been 


no appeal. Ib. 


CHARGING THE ADMINISTRATOR WITH INTEREST. Where an adminis- 
trator has used the funds of his intestate in his own business, ren- 
dering no account thereof, he is properly charged with compound 
interest thereon at ten percent. Camp’s Creditors and Distributees v. 
Camp’s Administrator, 192. 


The failure to account raises the presumption of such use 
of themoney Ib. 





Inventory. That an administrator has charged himself in his in- 
ventory with an account against himself on the books of his intes- 
tate is open to explanation; and whether this charge on the intes- 
tate’s books at the time of his death represented a subsisting in- 
debtedness of the administrator to him isa question to be deter- 
mined by the circumstances of the case. Tb. ; 














INDEX 651 


16. INVENTORY OF OMITTED PROPERTY. At any time before final settle- 
ment, the probate court has jurisdiction to compel the administrator 
to inventory any property of the estate which has been overlooked 
or omitted. Walter v. Ford, 195. 


ADMINISTRATOR’S BOND: SURETY NOT DISCHARGED BY FAILURE OF PROM- 
ISED CO-SURETY TO SIGN. See Wolff v. Schaeffer, 154. 


ADVERSE POSSESSION. 


1 AGREEMENTS AS TO BOUNDARY LINES: ADVERSE POSSESSION. Agree- 
ments between co-terminous proprietors as to the dividing line 
made in ignorance of the true line, although sanctioned by law, 
do not strictly involve questions of estoppel; and their acts may 
be admissible as evidence of such an agreement, when not suffi- 
cient to establish an estoppel. An essential element of the va- 
lidity of such an agreement is the mistake of facts under which it 
is made. Facts which estaolish an adverse possession are not to be 
confounded with those which create an estoppel by conduct. 
Knoulton v. Smith, 36 Mo. 507, 512, criticised: Turner v. Baker, 64 
Mo. 218, approved. Acton v. Dooley. 63. 


2. POSSESSION AS A BASIS OF RECOVERY IN EJECTMENT. Plaintiff in eject- 
ment, to maintain his action, relied upon possession in his grantor, 
but failed to show that such possession had continued long enough 
to confer title under the statute of limitations, or that it was prior to 
that of defendant, the date of whose entry was not shown, or that 
it was taken and held undera claim of right, or that it was not 
abandoned. Held, insufficient. Something more than a mere naked 
prior possession is necessary as a basis for an action of ejectment. 
Alexander v. Campbell, 142. 


ALIBI. 
See The State v. Sidney, 390. 
AMENDMENTS. 
IN CRIMINAL CASES, See The State v. MeCray, °03. 
AFTER APPEAL FROM JUSTICE’s CouRT. See Webb v. Robertson, 380. 


APPEAL. 


Tue fact that an appeal has been allowed does not deprive the clerk of 
the right to issue a fee bill for fees earned in the case. The State 
ex rel. Fulkerson v. Emmerson, 607. 


ASSIGNMENT. 


CoNVERSION: ASSIGNMENT OF CAUSE OF action. The prohibition in 
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section 3462, Revised Statutes 1879, against the assignment of ‘a 
thing in action not arising out of contract,” forbids the assignment 
of a right of action for the conversion of personal property. Wal- 
len v. The St. Louis, Iron Mountain & Southern Railway Company, 521. 


ATTACHMENT. 


MortGaGe. An attaching creditor cannot maintain an action to 
redeem land covered by his attachment from a mortgage executed 
by the debtor. Fisher v. Tallman, 39. 


POSSESSION OF DEBTOR'S PROPERTY BY CREDITOR: VOID MORTGAGE. 
lf a creditor in good faith takes possession of a stock of goods be- 
longing to his debtor, under an agreement with the latter that he 
is to hold possession until his debt is paid, his title will be good as 
against a subsequent attachment by another creditor; and the fact 
that he has taken a mortgage on the same goods, which is for any 
reason void as against the attachment, will not impair the rights ac- 
quired by possession. Greeley v. Reading, 309. 


ATTORNEY. 


DEED FXECUTED BY, AS COLOR OF TITLE. See Alexander vy. Campbell, 142. 


BAILMENTs. 


———: WRIT: BAILMENT. It seems that a bailee will not be held 
liable in damages for permitting the property of his bailor to be 
taken out of his custody upon a writ issued under a statute which is 
subsequently decided to be unconstitutional. He is not bound to 
know that it is unconstitutional. McAlister v. The Chicago, Rock Is- 
land & L’acific Railroad Company, 351. 


Pusuic ENEMIES. Tramps, thieves and robbers are not public ene- 
mies, within the meaning of the rule which exempts bailees from 
liability for a loss occasioned by the act of God or a public enemy. 
The State ex rel. Mississippi County v. Moore, 413. 


Loss OF COUNTY FUNDS THROUGH BANK FAILURE: TREASURER’S LIA- 
BILITY. Loss of funds of the county through failure of a bank in 
which they are deposited will not relieve the treasurer from liability 
to account for them ; and this is true, although before selecting that 
bank as the depository, he assured himself by strict inquiry of its 
safety and solvency, and the lawless condition of the county made 
it impossible to keep the funds safely elsewhere than in a bank. Jb. 


Ir a county treasurer makes a general deposit of the county’s 
funds in a a to his credit as treasurer, it simply becomes in- 
debted to him in his official capacity, and he takes the risk of being 
able to collect the funds. Jb. 


BAtLMENT: PARTY TO AcTION. One H being the owner of a trot- 
ting horse, delivered him to D. to keep for one year, upon an agree- 
ment that D. should have the exclusive management, charge and 
control over him, with the privilege of trotting him at whatsoever 
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place or places D. might deem best, D. and H. dividing between 
them the net profits of racing. H. reserved to himself the right to 
sell the horse at any time during the year upon making compensa- 
tion to D. While this arrangement was in force, D. made a contract 

for the transportation of the horse. Held, that ID. and not H. was 
the proper party to sue for a violation of this contract. Harvey v. 
The Terre Haute & Indianapolis Railroad Company, 538. 


BANK CHECK 


AS A SUBJECT OF DONATIO CAUSA MORTIS. See Walter vy. Ford, 195, 


BILL OF EXCEPTIONS. 


IN cRIMINAL CASES. See The State v. McCray, 303. 


Biidl. Or LADING. 


COMMON CARRIER: BILL OF LADING: EVIDENCE. If a shipper receives 
a bill of lading at the time the shipment is made, and does not 
object to its terms either then or at any time before it is too late 
to reclaim the property, in the absence of fraud or mistake, he is 
bound by it; and it does not matter that he did not read it 
or know its contents. It was his duty to have informed himself. 
In such case evidence of a prior verbal agreement as to the trans- 
portation is inadmissible. O’ Bryan rv. Kinney, 125. 


BURGLARY. 

BURGLARY AND LARCENY: EVIDENCE. To authorize a conviction of lar- 
ceny under an indictment charging burglary and the larceny of 
particular property, the proof must show that the property named 
was taken. Proof of the taking of other property will not suffice. 


The State v. McGraw, 573. 


CARRYING WEAPONS INTO CHURCH. See The State v. Wilforth, 528. 


CLERKS OF COURTS. 
‘‘Crrcuir CLERK.” See Applegate v. Eagan, 258. 


COLOR OF TITLE. 


1. Derep EXECUTED BY ATTORNEY. A deed purporting to be executed 
by an attorney in fact, may be received as color of title, without 
producing the power of attorney. Alexander v. Campbell, 142. 


DEFECTIVE DEED, AS COLOR OF TITLE. A deed described the 
land conveyed as “a part of northeast quarter of southeast quarter 
of section 26, township 51, range 9.” Held, that though not good to 


~ 
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pass the title because of the indefiniteness of the description, it was 
admissible as color of title, when offered in connection with other 
evidence tending to show that the grantor had previously conveyed 
part of the said northeast quarter of southeast quarter, and that the 
remainder was known in the neighborhood by the description given 
in the deed. Mansfield v. Pollock, 185. 


COMMON CARRIER. 


SEE RAILROADS. 


CONCUBINAGE. 


To constitute concubinage within the meaning of section 1257, Revised 


Statutes 1879, which makes it an offense to carry off any female 
under the age of eighteen years for the purpose of concubinage, it 
is not necessary that the illicit intercourse should continue for an 
indefinite or considerable length of time. A single act is sufficient. 
The State v. Feasel, 524. 


CONFLICT OF LAWS. 


MUNICIPAL BONDS: TAX LEVIED TO PAY JUDGMENT OF FEDERAL 
COURT ON: STATE COURTS WILL NOT INTERFERE. When a county court, 
acting in obedience to a mandate from the Federal court and in cuon- 
formity with the laws of the State authorizing the levy of taxes to 
pay county indebtedness, has levied a tax for the purpose of paying 
a judgment of the Federal court against the county, the courts of 
this State will not interfere to prevent its collection, on the ground 
that bonds on which the judgment was rendered were void. The 
judgment of the Federal court will be held conclusive of their va- 
liditv. The State ex rel. Wilson v. Rainey, 229. 


MUNICIPAL BONDS: CONFLICT OF STATE AND FEDERAL DECISIONS. 
The courts of this State will respect as valid a judgment of a Fed- 
eral court against a county on its bonds, notwithstanding the same 
bonds are held by them to be void. 


CONSTITUTIONAL LAW. 


Sr. LOUIS: PROSECUTIONS FOR VIOLATION OF ORDINANCES. The city 
of St. Louis has power to enforce its ordinances by proceedings in 
its own name for the recovery of fines imposed, and in case of non- 
payment, by imprisonment. The constitutional prohibition agtinst 
imprisonment for debt does not apply to fines. Ex parte Hollwedell, 
395. 


City ORDINANCE: PROSECUTIONS FOR VIOLATION. The violation of 
a city ordinance is not a criminal offense within the meaning of the 
Constitution, (Const. of 1875, art 2,2 12;) and the proceeding to 
recover a fine for such violation, therefore, is not necessarily by in- 
dictment or information in the name of the State. Jb. 








CONSTITUTION OF 1875, SECTION 11, ARTICLE 10, NOT SELF-ENFORCING. 
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——: CONSTITUTIONAL LAW: FALSE IMPRISONMENT. In an action 
founded on chapter 76 of the General Statutes of 1865, for mali- 
ciously throwing down the fence of plaintiff, he recovered judgment 
for $15 damages, and costs, upon which the justice of the peace is- 
sued an execution, and also a warrant of commitment to the county 
jail until such damages and costs were paid, and upon defendant’s 
failure to pay the same he was imprisoned in such jail. It was 
claimed by defendant that such proceedings were in conflict with 
that provision of the Constitution (Const. of 1875, art. 2, 2 16,) 
which declares “that imprisonment for debt shall not be allowed 
except for the non-payment of fines and penalties imposed for viola- 
tion of law,” and, also, with that provision of the Constitution, (art. 
11, 28,) which declares that the “clear proceeds of all penalties and 
forfeitures and of all fines collected in the several counties for any 
breach of the penal °. ° laws of the State . > 
shall belong to and be safely preserved in the several counties as a 
county public school fund.” Held, that such act was not obnoxious 
to these objections, but was a just exercise of the police power of 
the State to protect enclosed premises from trespasses often com- 
mitted by lawless and irresponsible persons; that such trespasses 
were by the act made penal; and that the penalties thereby im- 
posed might be recovered in a civil action by the party injured, as 
well as by indictment. Blewett v. Smith, 404. 





—: CONSTITUTIONAL LAW. The legislature has power to pass 
an act authorizing service of legal process upon any non-resident 
corporation having an office or doing business within this State by 
leaving the same with an agent of the corporation within the State, 
and authorizing the rendition of a general judgment upon such 
service. McNichol v. The United States Mercantile Reporting Agency, 
457. 


CARRYING WEAPONS INTO CHURCH: CONSTITUTIONAL LAW. The act 
of March 30th, 1875, made it a misdemeanor for any one “to go 
into any church or place where people have assembled for religious 
worship, having upon or about his person any kind of 
firearms, bowie-knife,dirk,dagger, slung-shot or other deadly weap- 
on.” Acts 1875, p. 50. Held, that this act was directed against the 
practice of carrying concealed weapons, and was not an infringement 
of the constitutional right of the people to keep and bear arms, as 
secured by the second amendment to the Constitution of the United 
States. The State v. Wilforth, 528. 


Se e 


State ex rel. Board of Education of Moberly v. St. Louis, Kansas 
City & Northern Railway Company, 163. 


TitLe or act. See State ex rel. Van Brown v. Shepherd, 310. 


ST. 


LOUIS CRIMINAL COURT: SPECIAL LAW RELATING TO PRACTICE THEREIN 
UNCONSTITUTIONAL. See State v. Kring, 612. 


CONTINUANCE. 


An application for a continuance on account of the absence of a 
material witness, who lives beyond the jurisdiction of the court, 
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should show that due efforts were made to obtain his deposition ; 
and, if it appears that he was present during the term at which the 
trial was had, it should show that a subpeena has been served upon 
him; the subsequent sickness of the witness and his inability to at- 
tend after return to his home upon an adjournment of court for two 
weeks, preventing compliance with his promise, and disappointing 
the expectation that he would be present at the trial, does not en- 
title a party toacontinuance. Langener v. Phelps, 189. 


2. Unper the circumstances of this case, the trial court committed 
error in‘refusing the continuance prayed by defendant. Tie State 
v. Lewis, 222; The State v. Farrow, 531. 


3. WHETHER to grant a continuance is a matter resting largely in the 
sound discretion of the trial court. The State r, Ward, 253. 


.4. Coxtinvances. The granting of continuances is somewhat in the 
discretion of the trial court, and the appellate court will not inter- 
fere unless that discretion has been manifestly abused. Aflidavits 
for continuance, because of tlie absence of material witnesses, must 
state the facts which show diligence in endeavoring to procure their 
testimony, and not merely that diligence was used. Instances o1 
insufficient affidavits. The State v. Kring, 612. 


EFFECT OF STATEMENTS OF EVIDENCE ADMITTED TO AVOID CONTINUANCES 
‘ee The State v. Charles Ellis, 207. 


CONTRACTS. 


1. ConrRacts: RAILROADs. The performance by a railroad company 
of its unconditional agreement to furnish cars on a day certain, for 
the purpose of receiving and shipping freight, is not excused by 
unavoidable accident and delay preventing the arrival of the cars 
at the time stipulated. Harrison v. The Missouri Pavitic Railway 
Compan, 364. 


9 


2 - : —--—: EVIDENCE. Where a railroad company is sued for 
its breach of a verbal agreement to receive and ship freight on a 
certain day, a subsequent written contract between the same parties, 
for the transportation of the same freight, which does not contain 
any release of defendant’s liability already incurred or waive any 
right of plaintiff already accrued, is not admissible in evidence to 
show a merger of the prior verbal agreement. 


3. Inasuit for the breach of a verbal agreement, a written contract 
made subsequent to the breach is not admissible in evidence to 
avoid or defeat plaintiff’s action, unless it is set up in the answer. 
Ib. 


CONVERSION. 


1, By aN apmryisrrator. If an administrator pledge notes of the es- 
tate for his own purposes, he is gui!ty of an act of conversion for 
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which his bondsmen will be liable. The State to the use of Wolff v. 
Derning, 87. 


MrasvRE oF DAMAGES. In a suit grounded on the conversion of 
achose in action the sum which appears to be due on it is, prima 
face’, the measure of recovery. J. 


CONVERSION: ASSIGNMENT OF CAUSE OF ACTION. The prohibition in 
section 3462, Revised Statutes 1879, against the assignment of “a 
thing in action not arising out of contract,” forbids the assignment 
of a right of action for the conversion of personal property. Wal- 
len v. The St. Louis, Iron Mountain & Southern Railway Company, 521. 


CORPORATIONS, 


TRANSFER OF stock. In the absence of a legislative enactment re- 
stricting the transfer of stock to any particular mode, the transfer 
is complete on delivery of the certificate with power to transfer, and 
payment of the purchase money, not only between vendor and 
vendee, but when the corporation has unjustifiably refused to make 
the transfer on its books, against a creditor of the vendor, who, 
without notice of the transfer, attaches the stock. Merchants’ Na- 
tional Bank v. Richards, 77. 


:storPeL. One who executes a note to a payee bearing a corporate 
name, thereby admits it to be a corporation, and in an action against 
him on the note cannot dispute the fact thus admitted. Studebaker 
Bros. Manufacturing Company v. Montgomery, 101. 


SAVINGS BANKs. A savings bank organized under article 6 of the 
Corporation Law, (Wag. Stat., p. 329,) has power to purchase and 
hold city warrants. Aull Savings Bank v. City of Lexington, 104. 


PieapinG. If proper averments be made in the first count ofa 
petition, showing the corporate existence and powers of parties to 
the action, they need not be repeated in subsequent counts. Jb. 


STOCKHOLDER’S LIABILITY: ASSESSMENT. A stockholder in a cor- 
poration, when sued for an assessment upon his subscription, will 
not be allowed to dispute the necessity of the assessment. The 
Chouteau Insurance Company v. Floyd, 286. 


DISCONTINUING BUSINESS: ASSESSMENT. The adoption by a corpor- 
ation of a resolution to discontinue business does not operate a dis- 
solution, or deprive the corporation of the power to enforce assess- 
ments upon stock by action against the stockholders. Ib. 


MISREPRESENTATIONS TO INDUCE STOCK SUBSCRIPTIONS. It seems that 
a stockholder cannot defeat an assessment by showing that he sub- 
scribed for his stock in reliance upon representations of an agent 
of the corporation that certain persons in whom he had confidence 
were stockholders, when they were not bona fide stockholders. J). 


STocKHOLDER’s LIABILITY. The directors of a corporation cannot 
release a subscriber for stock from his liability as such. Jb. 
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9 


——. A stockholder cannot defeat an assessment by showing 
that the directors have compromised and paid allthe debts of the 
corporation with theirown money. Jb. 


10. FOREIGN CORPORATIONS, SERVICES OF PROCESS ON. Service of a 
summons upon a non-resident corporation having an office or doing 
business in this State, in the manner provided by the 4th subdivis- 
ion of section 3489, Kevised Statutes 1879, has the effect of personal 
service and gives the court jurisdiction to enter a general judgment. 
Me Nichol v. The United States Mercantile Reporting Agency, 457. 





: CONSTITUTIONAL LAW. The legislature }:as power to pass an 
act authorizing service of legal process upon any non-resident cor- 
poration having an office or doing business within this State by 
leaving the same with an agent of the corporation within the State, 
and authorizing the rendition of a general judgment upon such 
service. Ib. 


12, LiaBILITy FoR ToRTs. It is now well settled law that a corporation 
is equally responsible as an individual for the wrongs it commits, 
and will not be heard to deny or evade its liability on the ground 
that those wrongs resulted from the exercise of powers not granted 
by the law of its organization. Alerander v. Relfe, 495. 


13. RECEIVER: CORPORATION NOT LIABLE FOR HIS ACTS. A railroad com- 
pany, whose property is temporarily in the hands of a receiver, wil 
not be held liable for injuries caused by the negligent management 
of a locomotive by a person in the service of the receiver. Turner 
v. The Hannibal & St. Joseph Railroad Company, (02. 


FRAUDULENT WITHDRAWAL OF CORPORATE ASSETS. See Alexander vy. 
Relfe, 495. 


COUNTY COLLECTOR. 


l. His AUTHORITY TO INSTITUTE suITs. Collectors of taxes were not 
authorized by sections 1 and 2 of the act of March 20th, 1872, (Acts 
1872, p. 72, 2 1, 2,) to institute suits for taxes against railroad 
companies after the expiration of their terms of office, but were 
oniy authorized to continue the prosecution of such as had been 
commenced while they were in office. Gordon v. Lafayette County, 
426. , 


2. Compensation or. Collectors of taxes are not entitled to compen- 
sation for ineffectual efforts made by them to collect the revenue, 
their compensation being fixed by law at a certain per cent on cv!- 
lections actually made by them. Ib 


COUNTY TREASURER. 


1, Loss OF COUNTY FUNDS THROUGH BANK FAILURE: TREASURER’S LIA- 
BILITY. Loss of funds of the county through failure of a bank in 
which they are deposited will not relieve the treasurer from liability 
to account for them ; and this is true, although before selecting that 
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bank as the depository, he assured himself by strict inquiry of its 
safety and solvency, and the lawless condition of the county made 
it impossible to keep the funds safely elsewhere than in a bank. 
The State ex rel. Mississippi County v. Moore, 413. 


2. Ir a county treasurer makes a general deposit of the county's 
funds in a bank to his credit as treasurer, it simply becomes in- 
debted to him in his official capacity, and he takes the risk of being 
able to collect the funds. Ib. 


VACANCY IN THE OFFICE, HOW FILLED. See The State ex rel. Attorney 
General vy. Heidorn, 410. 


COUNTY WARRANTS. 


ON ROAD AND CANAL FUND. A county is not liable generally upon a 
warrant drawn upon a fund which has become exhausted and which 
the county court has no power to replenish by taxation or other- 
wise, as for instance, the road and canal fund. Moody v. Cass Coun- 
ly, 307. 


COURTS. 


1. MoBERLY CoURT OF CoMMON PLEAS. The fact that one of the de- 
fendants in an action of replevin brought ia the Moberly court of 
common pieas, for property found in Sugar Creek township, Ran- 
dolph county, does not live in that township, will not defeat the 
jurisdiction of the court if the plaintiff and one defendant live 
there. Haworth v. Franklin, 106. 


2. Divorce: ALIMONY: ST.LOUIS COURT OF APPEALS. In divorce cases 
coming from the St. Louis court of appeals, the Supreme Court has 

* no jurisdiction to pass upon the question whether the decree of 
divorce is justified by the evidence ; but if there be a decree for 
alimony to an amount exceeding $2,500, the Supreme Court may 
inquire into its propriety in respect tothe amount. Golding v. Gold- 


ing, 123. 


3. ST. LOUIS CRIMINAL COURT: UNCONSTITUTIONALITY OF SPECIAL LAW 
RELATING TO PRACTICE THEREIN. Section 1 of the act entitled “An 
act in relation to criminal procedure in the city of St. Louis, and to 
repeal sections 18 and 19 of chapter 2 of the appendix of the Re- 
vised Statutes of 1879, concerning the criminal court,” approved 
March 26th, 1881, substituting a different mode of procedure on ap- 
plication for change of venue from that provided in said sections 18 
and 19, is a special law applicable to the St. Louis criminal court 
only, and is in conflict with section 53 of article 4 of the constitu- 
tion of 1875, prohibiting the general assembly from passing an} 
local or special law “ regulating the practice or jurisdiction * 
in any judicial proceeding : *.”” It seems, also, that section 
2 of such act, enacted only to give effect to section 1, by repealing 
said sections 18 and 19 did not effectuate their repeal. The State v. 
Kring, 612. 


4. ——: CHANGE or VENUE. Section 16 of the act establishing the 
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St. Louis criminal court, (2 R. & 1879, p. 1507,) and so much of sec- 
tion 19 of said act as required xpplications for changes of venue 
from that court on the ground of the incompetency of the judge 
thereof, to be made to the circuit court of St. Louis, are repealed by 
sections 1877 to 1881, inclusive, and section 1999, (1 R. 8. 1879, pp 
314, 315, 332,) because totally repugnant thereto; but so much of 
said section 19as required apvlications for changes of venue from 
that court on account of the prejudice of the inhabitants of the city 
of St. Louis, to be made to the judge of the St. Louis circuit 
court, is not repealed thereby. J). 


COUSIN. 


RELATIONSHIP AS AFFECTING COMPETENCY OF JUROR. See State v. Walton, 


270. 


CRIMINAL LAW. 


PROSECUTIONS to recover penalties for violation of city ordinances 
are not criminal pr eenys = It is not necessary, therefore, that 
the record should show arraignment or plea of not guilty. 7°. 
City of St. Louis v. Knox, 7°. 


INSANITY AS A DEFENSE TO Homictpe. To entitle a defendsn: 
charged with homicide to acquittal on the plea of insanity, it m 
appear, to the reasonable satisfaction of the jury, that his mental fac- 
ulties were, at the time the act was committed, so perverted and de- 
ranged as to render him incapable of distinguishing between right 
and wrong in respect to that particular act. The State v. Erb, 199. 


INSANITY : OPINION OF NON-EXPERT. A witness who is not an expert 
will be allowed to give an opinion upon a question of insanity, only 
in connection witha statement of the facts which form the basis of 
his judgment. Jb ' 


WANT OF PROOF OF VENUE. A conviction cannot ve sustained in 
the entire absence of evidence, direct or circumstantial, that the 
offense charged was committed in the county specified in the in- 
dictment. The State v. McGinniss, 245. 


THE TEST OF INSANITY IN CRIMINAL CASES. The insanity which 
will constitute a valid defense to a criminal charge is such only as 
diszbled the defendant from knowing the right from the wrong of 
the particular act which is the subject of the charge. The State r. 
Kotovsky, 247. 


Use OF LIQUOR BY THE JuRY. A verdict will not be set aside because 
the jury used intoxicating liquor in their retirement, unless it was 
supplied from an improper source or affected the verdict. Follow- 
ing State v. Upton, 20 Mo. 397. The State v. Baber, 292 


JURY VISITING THE JAIL. It is an act of indiscretion on the 

art of a jury to visit the jail where a prisoner on trial before them 
is confined ; but in the absence of evidence that they communicated 
with any one or that any improper influence was brought to bear 








© 


10. 


11. 


12. 


Timer, WHEN MATERIAL. See The State v. Tissing, 72. 


INDEN. * C61 


upon them while there, the verdict will not be set aside for that 
reason. Jhb. 

IGNORANCE of the law excuses no one for its violation. See State r. 
Wech, 73 Mo. 284. The State v. Wilforth, 528. 


CARRYING WEAPONS INTO CHURCH: CONSTITUTIONAL LAW. The act 
of March 30th, 1875, made it a misdemeanor for any one “to go 
into any church or place where people have assembled for religious 
worship, having upon or about his person any kind of 
firearms, bowie-knife,dirk,dagger, slung-shot or other deadly weap- 
on.” Acts 1875, p.50. Held, that this act was directed against the 
practice of carrying concealed weapons, and was not an infringement 
of the constitutional right of the people to keep and bear arms, is 
secured by the second amendment to the Constitution of the United 
States. The State v. Wilforth, 528. 


St. LOUIS, SEPARATION OF CITY AND COUNTY: INDICTMENTS, PLACE 
or TkraAL. An indictment found by a grand jury of the county of 
St. Louis before the separation of the city from the county by the 
scheme and charter for an offense committed in the city, remained 
in force atter the separation took place and was triable in the crim- 
inal court of the city. The State v. Kring, 612. 


CONDITIONAL PLEA OF GUILTY, EQUIVALENT TO STANDING MUTE. Upoi 
an indictment for murder in the first degree, defendant pleaded 
guilty to murder in the second degree, upon an agreement with 
the circuit attorney that he should be sentenced to imprisonment 
in the penitentiary fora term not exceeding ten years. The court, 
however, gave him twenty-five years He then asked leave to with- 
draw his plea of guilty and enter a plea of not guilty, which was 
refused. He appealed and obtained a reversal of the judgment 
upon the ground of that refusal, alone. Upon the subsequent trial 
he refused to withdraw his plea of guilty, and also refused to stand 
upon it unconditionally, insisting upon his agreement with the cir- 
cuit attorney. The trial court then set aside his plea of guilty, and 
ordered the clerk to enter for him a plea of not guilty. /feld, that 
such action was proper, as the defendant by his conduct virtually 
stood mute, and that defendant was properly put upon trial for 
murder in the first degree. J). 

EVIDENCE OF ANOTHER OFFENSE. Where defendant, upon the cross- 
examination of a witness for the State, by direct questions first dis- 
closes his commission of another crime t)ian that for which he is on 
trial, it isno ground for reversal that tlhe State is afterward per- 
mitted to prove by another witness the same facts in relation to the 
crin.e us had already been brought out Ly such cross-examinzticn. 


1b. 


~.) 


I viDENCE OF OTHER OFFENSES. See The State v. Martin, 547. 


See also Alibi, Burglary, Concubinage, Forgery, Incest, Maiming Cattle, 


Medicine and Surgery, Murder, Rape, Restraining Swine. 














662 


2 
oO. 





INDEX. 


CUSTOM. 


AMONG PARTNERS. A custom on the part of the several members 
of a firm that when a member was indebted his account would be 
taken in and charged against him on the books of the firm; Held, 
not to authorize one of the partners to dispose of goods of the firm 
in payment of his private debt. Forney v. Adama, 138. 


Proor or custom. Proof that there was a custom observed by ten 
or twelve insurance companies to insert a particular clause in their 
policies; Held, not admissible to establish a similar custom on the 
part of another company. American Insurance Company v. Netber- 
ger, 167. 


ADMISSIBILITY OF EVIDEXCE OF cusToM. Where the insured refused 
to accept the policy issued to him and declined to pay his premium 
note on the sole ground that the policy did not contain a clatse 
which he alleged the company’s agent had agreed it should con- 
tain; Held,that when sued upon the note he could not give evi- 
dence of a custom on the part of insurance companies to insert 
such a clause in their policies. Jb. 


DAMAGES. 


CONVERSION : MEASURE OF DAMAGES. In a suit grounded on the 
conversion of a chose in action the sum which appears to be due 
on it is, prima facie, the measure of recovery. The State to the use o/ 
Wolf v. Berning, 87. 


ACTION BY PASSENGER AGAINST CARRIEK: MEASURE OF DAMAGES. A 
passenger on a railroad train who is carried beyond her station, by 
the negligence of the company, but without any circumstances of 
aggravation, and without receiving any personal injury, may recover 
compensation for the inconvenience, loss of time, labor and ex pense 
of traveling back, but not for anxiety and suspense of mind suffered 
in consequence of the delay, nor the effects upon her health, nor 
the danger to which she was exposed in consequence of the train 
being stopved at her station an insufficient length of time to enable 
her to get off. Trigg v. The St. Louis, Kansas City & Northern Lail- 
way Company, 147. 


For sepuction In an action bya father for the seduction of his 
minor daughter, his mental anxiety and suffering, caused by the 
loss of her virtue, the corrupting influence upon the morals of his 
other children, and the disgrace of the family, properly enter into 
the estimate of the damages recoverable by him. Morgan v. Ross, 
318. 


——: EvipENcr. In an action for seduction, the girl’s unchaste 
conduct after the seduction is not admissible in evidence, in mitiga- 
tion of damages. Ib. 





vERDICT. Damages in an action for seduction are allowed 
for the purpose of setting an example, and of punishing the wrong- 
doer, as well as for compensation ; the amount is ):eculiarly within 
the province of the jury, and their verdict will rot be set aside as 
excessive, unlessa flagrant abuse of their powersisshown. Ib. 
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6. Remore pamMaGes. In the absence of evidence to show that a car- 
rier receiving eattle for transportation froma connecting carrier was 
for any reason bound to continue the transportation in the same 
cars in which the cattle came to it, or had notice that they were of 
a kind which it was unlawful to unload within the limits of the 
State, the receiving carrier will not be compelled to make good to 
the shipper damages sustained by him by reason of the seizure and 
sale of the cattle to pay a fine imposed upon him in consequence of 
its having, against his objection, unloaded the cattle for the purpose 
of reloading them into its own cars. Such damages are too remote 
and cannot be held to have been within the contemplation of the 
parties. McAlister v. The Chicago, Rock Island & Pacific Railroad Com- 
pany, 351, 


7. MEASURE Of DAMAGES FOR PERSONAL INJURIES. In a suit to recover 
for injuries sustained through a defect in the street, the court in- 
structed the jury that they should take into consideration not 
only plaintiff’s age and condition in life, the physical injury inflicted 
and the bodily pain and mental anguish endured, together with 
the loss of time occasioned, and all expenses incurred in and about 
the treatment of her case, but also any and all such damages 
which it appeared from the evidence would reasonably result to her 
from such injuries in the future. Held, no error. Russell v. The In- 
habitants of the Town of Columbia, 480. 


3. MEASURE OF DAMAGES. The owner of an animal maimed by a rail- 
road train may recover of the company without surrendering the 
animal to the company, but he will be entitled to recover not the 
full value, but only to the extent of the injury sustained. Jackson 
v. The St. Louis, Iron Mountain & Southern Railway Company, 526. 


MECHANIC’S EIEN: MEASURE OF VALUE OF MATERIAL See Deardorff vy. 
Everhartt, 37. 


ACTION TO RECOVER CORPORATE ASSETS: MEASURE OF DAMAGES. See Alex- 
ander v. Relfe, 495. 


DEEDs. 


1. SHERIFF’s DEED: RECITALS. The recitals of a sheriff’s deed exe- 
cuted upon a sale under a decree of foreclosure of a mortgage are 
prima facie true, the same as in case of an ordinary execution sale, 
Lewis v. Curry, 49. 


2. ———. Itis no objection to a sher'ff’s deed that the judge of the 
court before which it was acknowledged is the grantee. Jb. 


3. REcITALS AS EVIDENCE. As againsta stranger, the recitals in a deed 
executed by a trustee acting under a power contained in a deed of 
trust, are no evidence of the facts recited. Alexander v. Campbell, 
142. 


4. TRANSCRIBED RECORDS AT KANSAS CITY. A statute, (Sess. Acts 
1873, p. 136.) enacted that properly certified copies from tran- 
scribed records of deeds, originally recorded at Independence, kept 
at the recorder’s oftice in Kansas City, should have the same force 
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and effect as copies of the original records. A book purporting to 
contain such transcribed records having been received in evidence 
without proof that it came from the proper custody or that it was 
what it purported to be; Held, that there waserror. Jb. 


5. COLOR OF TITLE: POWER OF ATTORNEY. A deed purporting to be exe- 
cuted by an attorney in fact, may be received as color of title, with- 
out the power of attorney being produced. Jb. 


6. DEFECTIVE DEED, AS COLOR OF TITLE. A deed described the 
land conveyed as “‘a part of northeast quarter of southeast quarter 
of secticn 26, township 51, range 9.” Held, that though not good to 
pass the title because of the indefiniteness of the description, it was 
admissible as color of title, when offered in connection with other 
evidence tending to show that the grantor had previously conveyed 
part of the said northeast quarter of southeast quarter, and that the 
remainder was known in the neighborhood by the description given 
in the deed. Mansfield v. Pollock, 185. 


QUIT-CLAIM DEED: RECORDING OF DEEDs. As against an unrecorded 
deed, a subsequent quit-claim deed from the same grantor will pass 
the title, provided the grantee takes for value and without notice of 
the former deed. Fox v. Hall, 315. 


~I 


DEED FROM PARENT TO CHILD: EVIDENCE NEEDED TO SETIT ASIDE. See 
McKinney vy. Hensley, 326. 


DEEDS OF TRUST AND MORTGAGES. 


1. Mortgace. An attaching creditor cannot maintain an action to 
redeem land covered by his attachment from a mortgage executed 
by the debtor. Fisher v. Tallman, 39. 


2. PLEADING: EJECTMENT: SUIT TOSET ASIDE SALE—FOR AN ACCOUNT—TO 
REDEEM. A petition cannot be sustained as a petition in ejectment 
if it fails to allege either ouster of plaintiff or possession by defend- 
ant; or as a petition to set aside a sale and compel a reconvevance 
if it fails to allege the execution of a deed; oras a petition by a 
mortgageor for an accounting for the rents and profits of the mort- 
gaged premises, if it fails to allege that the mortgagee has taken 
possession: or asa petition to redeem if it fails to allege that the 
mortgagee is in possession of the mortgaged premises and has re- 
fused to permit the mortgageor to redeem. Tetherow v. Chambers, 


183. 


3. VENDOR’s LIEN, WHEN IT DOES NOT ATTACH: MORTGAGE, WHEN 
EXTINGUISHED. A vendor’s lien does not attach where, at the time 
of the sale, the vendor accepts the notes of the purchaser for the 
unpaid purchase money, and a mortgage securing same upon the 
property sold; and where the vendor releases such mortgage anil 
accepts in lieu thereof the notes and mortgage of a purchaser from 
his venlee, the first mortgage is thereby extinguished ; and the sec- 
ond mortgage received by the vendor will be subject to the lien of 
a mortgage of a prior date given by the second purchaser to a third 
party which has been duly recorded during the life of the first mort- 

RE 


gage. Sharp’s Administrator v. Collins, 2 
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POSSESSiON OF DEBTOR’S PROPERTY BY CREDITOR: VOID MORTGAGE. 
If a creditor in good faith takes possession of a stock of goods be- 
longing to his debtor, under an agreement with the latter that he 
is to hold possession until his debt is paid, his title will be good as 
against a subsequent attachment by another creditor; and the fact 
that he has taken a mortgage on the same goods, which is for any 
reason void as against the attachment, will not impair the rights ac- 
quired by possession. Greeley v. Reading, 309. 


TRUSTEE DECLINING TO ACT: SALE BY SUBSTITUTE. A deed o1 trust 
provided that in the event of refusal of the trustee to act, the sheriff 
of the county might execute the trust. In answer to an inquiry 
from the holder of a defaulted note secured by this deed, the trustee 
said that it would be inconvenient for him to make the sale under it, 
as he had to attend court in another county. Held, that this was 
such a refusal to act as authorized the holder of the note to call 
upon the sheriff to make the sale. Chase v. Williams, 429. 


Sate in Mass. The mere fact that property conveyed by a deed of 
trust is sold in mass, is not sufficient to induce a court of equity 
to set aside the sale; to do so, there must also be some attendant 
fraud, unfair dealing or abuse by the trustee of the confidence re- 
posed in him, or some resulting injury from a sale made in this 
mode. See German Bank v. Stumpf, 73 Mo. 311. Ib. 


SUCCESSIVE INCUMBRANCES. A junior incumbrancer, for the pur- 
pose of protecting himself, bought a note secured by the oldest 
incumbrance and was proceeding to have the lien of this incum- 
brance foreclosed, when an intermediate incumbrancer offered to 
buy the note from him and demanded an assignment. He refused 
to sell, proceeded with the foreclosure, and became the purchaser. 
In a suit toset the sale aside; Held, that the refusal to sell was no 
evidence of fraud on the part of defendant. He had a right to have 
the salego on. If the intermediate incumbrancer had offered to 
pay off the note, it would probably have been different. Jb. 


TRUSTEE’S DISCRETION TO SELL IN MASS OR IN PARCELS. In an uc- 
tion to set aside a trustee’s sale, one of the grounds of complaint 
was that tne land had been sold in a body whenit should have been 
sold in parcels. The evidence showed that at the sale plaintitfs had 
demanded that it should be sold in parcels, but other parties in in- 
terest had insisted on a sale in a body, and the trustee had complied 
with their request after satisfying himself that it was best to sell in 
a body. It appeared also that the plaintiffs had equal opportunities 
to bid with the other parties,and did bid. Held, that the court 
would not interfere. Jb. 


RatiricaTion. The trial court having decided that a suit to set 
aside a sale under a deed of trust for fraud should be dismissed, 
plaintifls, claiming under a junior deed of trust, procured the in- 
sertion in the decree of a clause directing that the surplus proceeds 
of the sale should be paid tothem. Held, that they thereby ratified 


the sale. Jb. 


Estopret. If a mortgageor, with full knowledge of irregularities 
in the sale of his land, stands by without complaint for a period 
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of years, whilst the purchaser clears the land, pays taxes, both 
back and current, and makes valuable and lasting improvements 
upon it, he will be held estopped from challenging the sale. Kelly 


v. Hurt, 561. 


MorTGAGE OF HOMESTEAD. See Lewis v. Curry, 49. 


PRACTICE IN FORECLOSURE CASES. See Chouteau y. Allen, 56. 


RECITALS IN TRUSTEE’S DEED, AS EVIDENCE. See Alexander vy. Camp- 


bell, 142. 


ScHOOL FUND MORTGAGES. See Sharp’s Adm. vy. Collins, 266. 


1, 


DIVORCE. 


Atrmmony. A decree vesting in the wife specific personal property 
of the husband, as alimony in gross, is valid, at least when made 
in pursuance of an agreement of the parties. Crews v. Mooney, 26. 


ALIMONY: ST. LOUIS COURT OF APPEALS. In divorce cases coming 
from the St. Louis court of appeals, the Supreme Court has no 
jurisdiction to pass upon the question whether the decree of divorce 
is justified by the evidence; but if there be a decree for alimony 
to an amount exceeding $2,500, the Supreme Court may inquire 
into its propriety in respect tothe amount. Golding v. Golding, 123. 


DONATIO CAUSA MORTIS. 


DELIVERY ESSENTIAL: BANK CHECKS. To constitute a valid donatio causa 











mortis, there must be actual delivery of the subject of the gift in 
the lifetime of the donor. Delivery to an agent with directions 
to him to deliver to the donee after the death of the donor, and if he 
should recover then to return the property to the donor, is insuffi- 
cient. 

Whether a bank check can be the subject of a donatio causa mor- 
tis, quaere? Walter v. Ford, 15. 


DOWER. 


MANSION HovseE. A widow cannot claim asthe mansion house of 
her deceased husband a house which he did not occupy at the 
time of his death See R. 8. 1879, 22205. McClurg v. Turner, 45. 


Wipow’s QUARANTINE: STATUTE OF LIMITATIONS. Where io as- 
signment of dower is ever made, the statute of limitations begins to 
run against the heir and in favor of one claiming the mansion house 
of the a: cestor by grant of the widow, from the time of her death, 
und not before. Brown v. Moo e, 65 . 


ASSIGNMENT OF DOWEL: LACHES. As between the heir and 
the grantee of the widow, it is no leches on the part of the heir to 
permit the widow and her grantee io cccupy the mansion house of 
the ancestor as long as she lives without having her dower assigned. 
Ib. 
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NDEX. 
EJFCTMENT. 


I’: AINTIFF in ejectment may recover upon a deed obtained a/le: 
the date of the demise laid in the petition. Lewis v. Curry, 49. 


PeTITION IN EJECTMENT. In an action of ejectment between per- 
sons who are not co-tenants, it is not necessary for the plaintiff to 
allege in his petition an entry or ouster by the defendant. The only 
substantive facts required to be alleged are that, at the commence- 
ment of the action, defendant was in possession of the property 
sought to be recovered, and that plaintiff, at that time, was legally 
entitled to the possession of the same. Alexander v. Campbell, 142. 


POSSESSION AS A BASIS OF RECOVERY IN EJECTMENT. Plaintiff in eject- 
ment, to maintain his action, relied upon possession in his grantor, 
but failed to show that such possession had continued long enough 
to confer title under the statute of limitations, or that it was prior to 
that of defendant, the date of whose entry was not shown, or that 
it was taken and held undera claim of right, or that it was not 
abandoned. Held, insufficient. Something more than a mere naked 
prior possession is necessary as a basis for an action of ejectment. 

ye 
PLEADING : EJECTMENT : SUIT TO SET ASIDE SALE—FOR AN ACCOUNT—TO 
REDEEM. A petition cannot be sustained as a petition in ejectinent 
if it fails to allege either ouster of plaintiff or possession by defend- 
ant; or as a petition to set aside a sale and compel a reconveyance 
if it fails to allege the execution of a deed; or as a petition by a 
mortgageor for an accounting for the rents and profits of the mort- 
gaged premises, if it fails to allege that the mortgagee has taken 
possession; Or asa petition to redeem if it fails to allege that the 
mortgagee is in possession of the mortgaged premises and has re- 
fused to permit the mortgageor to redeem. Tetherow v. Chambers, 
185. 


SecTION 3225, REVISED STATUTES 1879, coNsrRUED. One who enters 
into the possession of land, not as a mere intruder or trespasser, 
but in good faith, and erects valuable improvements thereon, is 
in the lawful possession thereof within the meaning of section 
3225, Revised Statutes 1879, and may invoke the provisions of 
that section to defeat recovery in an action of ejectment brought 
more than one year aiter February 27th, 1874, by one holding a 
patent from the United States issued more than ten years prior to 
that date, but who for more than thirty years prior to that date had 
not been in the actual possession of the land either by himself or 
by others, and during all that period had paid no taxes thereon. 
Mansfield v. Pollock, 185. 


EsgectMENT. Transfer of title by plaintiff in ejectment pending the 
suit will not defeat his right to recover possession. See R. 8. 1879, 
22 2253, 3671. Smith v. Phelps. 598. 


ELECTIONS 


ELECTIONS: FORM OF BALLOT: TOWNSHIP ORGANIZATION: RESTRAIN- 
ING swINeE. Ballots cast at a general election for State, county and 
township officers contained, in addition to the names of the candi- 
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dates and the offices to be filled, a clause for and a clause against 
township organization, and a clause for and a clause against restrain- 
ing swine from running at large. As a caption to these clauses were 
printed the words, “‘ Erase the clause you do not favor.” Held, that 
this caption did not invalidate the ballot either as to township or- 
ganization or the restraining of swine, or as to the candidates voted 
for. Construing Revised Statutes 1879, sections 5493, 7429, 7430, 
7407, 7408, 74:0. Applegate vr. Eagan, 258. 


: CIRCUIT CLERK. A ballot containing the words “for circuit 
clerk and recorder,” sutliciently indicates that the office to be 
filled is that of the clerk of the circuit court. Jb. 


Norice oF contest. A notice cf contest on the ground that voters 
were improperly influenced in casting their votes must give the 
names of the persons alleged to have been so influenced. //. 


MISREPRESENTATIONS by a candidate to the voters as to the legal 
eflect of their ballots, whereby they are misled into voting for him, 
constitute no ground for contesting the election. J). 


EQUITY. 

CONVEYANCE FROM PARENT TO CHILD: EVIDENCE REQUIRED TO SET ASIDE. 
In a suit to set aside a deed from a father to his son, it appeared 
that the father was about seventy years of age when he executed 
the deed, and shortly before executing it had been stricken witha 
paralysis, which greatly impsired his powers both of body and 
mind, but it did not appear that he was incapable of contracting, or 
was unable to comprehend the nature of the business, or that 
there was any relation of trust or confidence other than that of 
parent and child, or that the son practiced any fraud, or exercised 
any undue influence, or took any advantage of his father’s weak 
state of mind. Held, that the trial court properly refused to set the 
deed aside. 

Cases relating to conveyances from child to parent, ctc., distin- 


guished. McKinney v. Hensley, 326. 


In order to avoid circuity of action equity will often permit a 
recovery in money. See Baile v. Insurance Co., 73 Mo, 371, Alex- 
ander v. Relfe, 495. 


LIMITATIONS IN EQUITABLE ACTIONS. A court of equity, when en- 
forcing legal or analogous rights, will generally adopt that limit 
of time which is prescribed by the statute of limitations; but where 
the relief sought is based upon a right purely equitable—where it 
is cognizable alone in a court of conscience—it acts solely upon its 
own inherent rules altogether outside of and independent of the 
statute of limitations. If there has been gross laches in prosecuting 
the claim, or long acquiescence in the operation of adverse rights, 
it will refuse to interfere, though less than the statutory period has 
elapsed. Per Snerwoor, C. J. 

Contra. The statute of limitations in this State applies to all civil 
actions, to those which were formerly denominated suits in equity 
as well as to actions at law. Mere lapse of time, short of the period 
fixed by the statute of limitations, will not bar a claim to equitable 
relief where the right is clear and there are no countervailing cir- 
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cumstances. (Re affirming Kelly v. Hurt, 61 Mo. 466.) Per Hoven, 
Henry and Norton, JJ. Kelly v. Hurt, 561. 


Preapvinc. If the defendant in an action at law, having an equit- 
able defense, fails to present it, he cannot afterward make it the 
ground of an independent action against the former plaintiff. Per 
Snerwoop, C.J. Norton, J., concurring; Hoven and Ilesry, JJ., 
dissenting. Jb. 


‘ITION IN SUIT TO SET ASIDE SALE, See Tetherow yv. Chambers. 183. 


ESTOPPEL. 


EsropreL By conpuct. General principles in text-books, recog- 
nized in Taylor v. Zepp, 14 Mo. 482; Dales v. Perry, 51 Mo. 449; Spur- 
lock v. Sproule, 72 Mo. 508, Acton v. Dooley, 63. 


AGREEMENTS AS TO BOUNDARY LINES: ADVERSE POSSESSION. 
Agreements between co-terminous proprietors as to the dividinz line 
made in ignorance of the true line, although sanctioned by law, 
do not strictly involve questions of estoppel; and their acts may 
be admissible as evidence of such an agreement, when not sufli- 
cient to establish an estoppel. An essential element of the va- 
lidity of such an agreement is the mistake of facts under which it 
is made. Facts which establish an adverse possession are not to be 
confounded with those which create an estoppel by conduct. 
Knoulton v. Smith, 36 Mo. 507, 512, criticised; Turner v. Baker, 64 
Mo. 218, approved. Jb. 


——: sILENcE. Silence in some cases will estop a party, but 
silence without knowledge, works no estoppel. Collins v. Rogers, 63 
Mo. 515, and Evans v. Snyder, 64 Mo. 516, distinguished. Jb. 


An administrator is not estopped from reclaiming notes of the 
estate pledged by him, for his own purposes, to a person having no- 
tice of their true ownership. The State to the use of Wolff v. Bern- 
ing, 87. 


TAXES: ESTOPPEL. Failure of a tax-payer to take steps to prevent 
an illegal levy of taxes, will not estop him from resisting the en- 
forcement of the tax, when levied, against his property. Slate, ex 
rel. Board of Education of Moberly v. St. Louis, Kansas City & Northern 
Railway Company, 163. 


If a mortgageor with full knowledge of irregularities in the sale of 
his land, stands by fora périod of years, whilst the purchaser clears 
the land, pays taxes, both back and current, and makes valuable 
and lasting improvements upon it, he will be held estopped from 
challenging the sale. Kelly v. Hurt, 561. 


EsTOPPEL BY ACKNOWLEDGING CORPORATE NAME. See Studebaker Bros. 


Manufacturing Company v- Montgomery, 101. 
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EVIDENCE. 


EVIDENCE, OF TIME, WHEN MATERIAL. Defendant, a druggist, was 
indicted in March, 1878, under an act which went into effect in 
August, 1877, and convicted of selling liquor in small quantities 
without taking out a license asa dramshop keeper. A witness tes- 
tified to a sale on the 4th of January, but there was no evidence of 
the year in which this occurred, nor any data from which it could 
be inferred. Held, that the conviction could not be sustained. 
The State v. Tissing, 72. 


IN RAPE CASES. Evidence is admissible that the woman, upon 
whom a rape is charged to have been perpetrated, made com- 
plaint thereof to her husband soon after the occurrence. The State 
v. Warner 83. 


AGENTS STATEMENTS. Statements of the master of a steamboat 
made after the transaction to which they relate is at an end, are not 
evidence against the owner. O’ Bryan v. Kinney, 125. 


CONFESSIONS AS EVIDENCE. A confession not induced by promises 
or threats is admissible in evidence, notwithstanding it was obtained 
by artifice practiced upon the prisoner by the officer having him in 
charge, and, when properly corroborated. will sustain a conviction. 
The State v. Phelps, 128. 


DEED: RECITALS AS EVIDENCE. As againsta stranger, the recitals in 
a deed executed by a trustee acting under a power contained in a 
deed of trust, are no evidence of the facts recited. Alexander r. 
Campbell, 142. 


: TRANSCRIBED RECORDS AT KANSAS CITY. A statute, (Sess. 
Acts 1873, p. 136,) enacted that properly certified copies from tran- 
scribed records of deeds, originally recorded at Independence, kept 
at the recorder’s office in Kansas City, should have the same force 
and effect as copies of the original records. A book purporting to 
contain such transcribed records having been conve in evidence 
without proof that it came from the proper custody, or that it was 
what it purported to be; Held, that there waserror. Jb. 


PRINCIPAL AND AGENT: EVIDENCE. A letter written by a third 
person should not be received in evidence against a party to a suit 
unless the writer is shown to have been the agent of the party, and 
not then unless it refers to a matter within the scope of his agency, 
and was written under such circumstances as to constitute part of 
the res gestae. Hamilton v. Berry, 176. 


PRACTICE: CONTINUANCE : WITNESS, CANNOT TESTIFY TO A CONCLUSION 
or LAW. Where the issue is one of title to real estate, the testimony 
of a witness that he once owned the land is inadmissible—even if 
his title were acquired by adverse possession for the required perio:!, 
he could only testify to the facts which established his title, and noi 
to the conclusion of law from these facts; and a continuance aske:! 
on the ground of the suppression of a deposition containing such 
testimony and the absence of the witness who had given the testi- 
mony is properly refused. Cartwright v. Culver, 179. 
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INSANITY: OPINION OF NON-EXPERT. A witness who is not an expert 
will be allowed to give an opinion upon a question of insanity, only 
in connection with a statement ot the facts which form the basis of 
his judgment. 0. 


STATEMENTS ADMITTED AS TESTIMONY OF ABSENT WITNESS: CONTIN" 
vance. Where a party, for the sake of avoiding a continuance, 
admits that an absent witness, if present, would swear to cer- 
tain statements, these statemeuts are as much a part of the evidence 
in the cause as if the witness were present at the trial and testified 
to them before the jury, and should be so considered by the jury 
in making up their verdict. The State v. Charles Ellis, 207. 


LARCENY: RECENT POSSESSION OF STOLEN PROPERTY: EVIDENCE: ALIBI. 
A defendant charged with larceny is not to be limited, in rebutting 
evidence of recent possession of the goods stolen, to the production 
of such evidence as tends to account for or explain the possession. 
Proof of an alibi is competent. and should not be excluded from the 
consideration of the jury. Tie State v. Sidney, 390. 


JUDGMENT: PAROL EVIDENCE. Upon the trial of a plea of former 
recovery and the production of a transcript of a justice of the peace 
in support thereof, showing judgment in favor of the plaintiff, parol 
evidence is inadmissible to show that the justice was directed by 
plaintiff’s attorney, after the evidence was heard, to dismiss the 
~uit. Cooksey v. The Kansas City, St. Joseph & Council Bluffs Railroad 
Company, 477. 


KIMINAL LAW: EVIDENCE OF OTHER OFFENSES. On the trial of an 
indictment for murder, without any evidence of character having 
been offered by the defendant, the State was allowed to read to the 
jury two indictments against him for felonious assaults having no 
connection with the principal offense. Held, error. The State v. 
Vartin, 547. 


- ~: WITNEssES. A person jointly indicted with another, is not 
a competent witness for his co-defendant. Jb. 


It is error for the court to permit the prosecuting attorney 
to comment in argument upon the fact that the defendant, though 
1 competent witness, failed to testify in his own behalf Jb. 


DECLARATIONS OF AGENT AS EVIDENCE AGAINST PRINCIPAL. The 
declarations of an agent are admissible as evidence against his prin- 
cipal, only when made while transacting the business of the princi- 
pal and as a part of the transaction which is the subject of the 
inquiry. They are then admitted as verbal acts and part of the res 
gestae. What he may have said before the transaction is entered 
into or after its completion, as explanatory, is no more admissible 
than if said by astranger. Anything in the nature of narrative is 
to be carefully excluded. 

CasE ADJUDGED. In an action broyght by a widow against a rail- 
road company for killing her husband, a witness was allowed to 
testify that after deceased was struck and after the train was stopped, 
two of the trainmen, whom he took to be the fireman and the en- 
gineer, came up, and one of them said to the other: “If you had 
stopped the train when I told you, you would not have killed 
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him,” and that the other replied; “It cannot be helped now; it 
it too late. Held, the admission of thisevidence was error. Adams 
v. the Hannibal and St. Joseph Railroad Company, 553. 


17. PRacTice CRIMINAL: DEFENDANT AS A WITNEss, Under section 
1918, Revised Statutes 1879, a defendant in a criminal case testifving 
in his own behalf, can be cross-examined only as to those matters 
referred to by him in his examination in chief. The State v. Mc- 
Graw, 573. 


18. ————: EVIDENCE OF FORMER CONVICTION. It is error to permit a 
witness to be asked if he has not been before convicted and sent to 
the penitentiary. Ib. 


19. BURGLARY AND LARCENY: EVIDENCE. To authorize a conviction of 
larceny under an indictment charging burglary and the larceny of 
particular property, the proof must show that the property named 
was =. Proof of the taking of other property will not suf- 
tice. Ib. 


20, FRaup: EvipeNce. Where the petition distinctly charges fraud upon 
a defendant, his unexplained failure to appear and testify to his own 
innocence will be regarded asa strong circumstance against him ; 
and this whether he was subpvenaed by the opposite party or not. 
See Baldwin v. Whitcomb, 71 Mo. 651. Mabary v. McClurg, 575. 


21. EvipDENCE OF ANOTHER OFFENSE. Where defendant, upon the cross- 
examination of a witness for the State, by direct questions first dis- 
closes his commission of another crime than that for which he is on 
trial, it is no ground for reversal that the State is afterward per- 
mitted to prove by another witness the same facts in relation to the 
crime as had already been brought out by such cross examination. 
The State v. Kring, 612. 


Defencdnt’s declarations made after the commission of a homicide 
that he was sane when he committed it, are admissible against him 
for what they are worth. Jb 


to 
bo 


23. When evidence relates only to a fact the existence of which is really 
conceded, its admission, even if erroneous, cannot be a groun |! 
of reversal. 

24. Deposition: practice. When a deposition has been read by 


agreement as the testimony of an absent witness, the witness can- 
not afterward be examined orally at the same trial. Jb. 


IN MECHANICS’ LIEN LEASES. See Deardorff vy. Everhartt, 37. 
PAROL EVIDENCE. See American Ins. Co. v. Neibergen, 167. 
EVIDENCE NEEDED TO SET ASIDE DEED. See McKinney v. Hensley, 326. 


PRESUMPTION OF PERFORMANCE OF OFFICIAL Duty. See Henry v. Dulle, 
448. 
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EXECUTION. 


1. Personat property. The act of March 31st, 1574, in relation to exe- 
eutions, (Sess. Acts, p. 118,) does not authorize the levying of an 
execution for the purchase price of personal property upon that 
sp-citie property afte it has passed from the purchaser to a stranger 
Havrorth v. Franklin, 106 


2. Tiik levy of an execution before the oupinetiallet the lien of the 
judgment, will continue the lien beyond the statutory period of its 
existence and until the sale. Riggs rv. Goodrich, 108. 


3. EXeMpTION, TO BE CLAIMED WHEN. A defendant entitled to claim 
property as exempt from execution, may exercise his right at any 
time before the property is sold. It need not be before the com- 
mencement of the sale. The State ex rel. Fulkerson v. Emmerson, 697. 


. FEES. 


APPEAL: FEE BILL. The fact that an appeal has been allowed does nu 
deprive the clerk of the right to issue a fee bill for fees earned i: 
the case. The State ex ~el. Fulkerson v. Emmerson, 607. 


FENCES, 


DiVISION FENCES: CONNECTING FENCES: REMOVAL: NOTICE REQUIRED. .\ 
lence not built upon the boundary line between adjoining propriet 
ors is not a division fence within the meaning of the statute, ( Wag. 
Stat., p. 633.) It may, therefore, be removed by its owner without 
viving the six months’ notice required by the statute; but if he have 
given his neighbor leave to connect with it, he cannot remove it 
without giving reasonable notice so as to enable his neighbor to 
protect his premises. Explaining Jeffries v. Burgin, 57 Mo. 32° 

Sims v. Field, 139. 


FORCIBLE ENTRY AND DETAINER. 


Or MINING PROPERTY. See Chynowitch vy. Granby Mining & Smelting 
Company, 173. ‘ 


FORGERY. 

1. Ov TEACHER'S CERTIFICATE. A teacher's certificate of qualification 
is a “ certificate,” “license”? or “authority,” within the mean- 
ing of section 15, article 4 of the chapter on Crimes and Pun- 
ishments, (Wag. Stat., p. 470,) and the falsely making such a 
certificate with intent to injure or defraud is forgery as defined by 
that section. The Stale r. Grant, 33. 


The question whether defendant believed a paper to be genuine, is 
presented by an indictment for uttering but not for forging the 
paper. Jb. 
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FORMER RECOVERY. 

.\ BAR TO SECOND surt. See Cooksey vy. the Kansas City, St. Joseph & 

Council Bluffs Railroad Company, 477. 
FRAUD. 
., « - — . 

Fvipence. Where the petition distinctly charges fraud upon a defend- 
ant, his unexplained failure to appear and testify to his own inno- 
cence will be regarded as a strong circumstance against him. See 
Raldwin v. Whitcomb, 71 Mo. 651. Mabary v. McClurg, 575. 

GIFT. 

DONATIO CAUSA MORTIS: BANK CHECKS. To constitute a valid donatio causa 
mortis, there must be actual delivery of the subject of the gift in 
the lifetime of the donor. Delivery to an agent with directions 
to him to deliver to the donee after the death of the donor, and if he 


shoyld recover then to return the property to the donor, is insuth- 


clent. 
Whether a bank check can be the subject of a donatio causa mor- 
. quaere? Walter v. Ford, 195. 


HABEAS CORPUS. 


RETURN TO THE WRIT. See ex parte Hollwedell, 395. 


HANNIBAL. 


Crry TAXEs IN. See the State ex. rel. Van Brown v. Shepherd, 310. 


HOMESTEAD. 


MorRTGAGE OF HOMESTEAD. In order to make a valid mortgage of the 
homestead, it was not nevessary under the Homestead Act as con- 
tained in Wagner’s Statutes, page 697, that the wife should join in 
executing it. Aliter since the amendment of 1873. See R. 8. 1879, 
22689. Lewis v. Curry, 49. 


HOMICIDE. 
See Murder 


HUSBAND AND WIFE. 


1. Coverture of the princtpal is no defense to the surety. Labaugh v. 
Thompson, 600. 
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HusBAND AND WIEE: DIFFERENCE BETWEEN: INTERVENTION OF 
TiikD PARTY. Although a wife may have just cause for separation 
er divorce from her husband, and she may separate, or obtain a di- 
vorce from him, assigning such cause as the ground thereof, yet if 
she would not havesought the separation, or sued for the divorce, but 
for the mtentional and unsolicited interference of a third person 
inducing her so fo act, such separation or divorce, or just cause 
therefor, does not of itself constitute any defense to an action by 
the husband against such person for the loss of his wife’s society, 
assistance and affection. It would be otherwise if the wife having 
such just cause should voluntarily seek the advice, shelter and pro- 
tection of a third person, and he should give her his advice and 
protection in good faith and from motives of kindness and human- 
itv. Modisett v. Mc Pike, 636. 


HusBAND AND WIFE: EVIDENCE. In an action by a husband for the 
alienation of his wife’s affections by defendant, thereby induc- 
ing her to separate from him and to sue for and obtain a divorce, 
evidence of the connection between defendant’s conduct toward 
plaintiff’s wife and defendant’s troubles with his own wife, if any, 
would be competent as pertaining to the material inquiry, whether 
such conduct was actuated by good or improper motives. Tb. 


INCEST. 


Incest: RAPE. The crime of rape is of a higher nature than that 
of incest, the former being punishable (R. 8. 1879, 2 1253) by death 
or imprisonment fn the penitentiary, the latter (R. 8S. 1879, 2 1538 
by imprisonment in the penitentiary only. Upon an indictment 
for incest, therefore, the defendant cannot be convicted, where the 
evidence proves the commission of a rape. The State v. Moses Ellis, 


OD. 





EVIDENCE. It is not necessary, in order to convict the guilty 
party of incest, that the evidence should show that both parties 
were guilty; for instance, where one party was aware, and the 
other ignorant, of the relationship between them, the former only 
may be convicted. Jb. 


INSANITY. 


As A DEFENSE TO HOMICIDE. To entitle a defendant charged with 
homicide to acquittal on the plea of insanity, it must appear, to the 
reasonable satisfaction of the Jury, that his mental faculties were, at 
the time the act was committed, so perverted and deranged as to 
render him incapable of distinguishing between right and wrong in 
respect to that particular act. The State v. Erb, 199. 


OPINION OF NON-EXPERT, A witness who is not an expert will be 
allowed to give an opinion upon a question of insanity, only in con- 
nection with a statement of the facts which form the basis of his 
judgment. Jb. 


EST OF INSANITY IN CRIMINAL Cases. The insanity which 
\. il) constitute a valid defense to a criminal charge is such only as 
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disabled the defendant from knowing the rizht from the wrong of 
the particular act which is the subject of the charge. The State v. 
Kotovsky, 247. 


INSTRUCTIONS. 


AN instruction to the jury to acquit, should only be given where 
there is noevidence tending to prove the offense charged. The Stat 
vr. Warner, 83 


Tuk refusal of an instruction is not erroneous, where other in- 
structions are given containing the same principle The State v. 
Walton, 270. 


MASTER AND SERVANT. An instruction declaring the duties of a 
section foreman to be what he has testified they are, is not objec- 
tionable in the absence of any otherevidence on the subject. J/all 
v. The Missouri Pacific Railway Company, 29S. 


Instructions. This court will not reverse on the ground of errone- 
ous instructions, where the appellant asked and obtained instruc- 
tions involving the same error, Smith v. Culligan, 387 


Svuecestina theories of the case not supported by any evidence 
are properly refused. The State v. Wilforth, 528. 


An instruction is erroneous if there be no evidence upon which it 
can be based. The State ex rel. Fulkerson v. Emmerson, 608. 


ALTHOUGH correct instructions may be given in behalf of one party, 
a judgment against him will be reversed, if erroneous instructions 
on a material issue in the cause and inconsistent therewith are also 
given in behalf of the other. Modisett v. Mc Pike, 636. 


IEW IN APPELLATE COURT WITHOUT INSTRUCTIONS. See Walter v. 
Ford, 195. 


IN MURDER CASES. See The State vy. Charles Ellis, 207. 


INSURANCE. 


CANCELLATION OF PoLicy. A current policy of insurance cannot be 
cancelled, except by virtue of a power reserved in the policy, or 
by agreement of the parties. Such reservation will never be pre- 
sumed, but must be distinctly shown. * Rothschild v. the Amerncan 
Central Insurance Company, 41. 


PRINCIPAL AND AGENT. An agent to procure insurance has no im- 
plied power to consent to the cancellation of a policy once procured 
and delivered. Ib. 


Proor or custom. Proof that there was a custom observed by ten 
or twelve insurance companies to insert a particular clause in their 
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policies; J/eld, not admissible to establish a similar custom on the 
part of another company. American Insurance Company v. Neihrr- 
ger, 167. 


Custom: evipeNcr. Where the insured refused to accept the pol- 
icy issued to him and declined to pay his premium note on the 
sole ground that the policy did not contain a clause which he 
alleged the company’s agent had agreed it should contajn; J/c/d, 
that when sued upon the note he could not give evidence of a 
custom on the part of insurance companies to insert such a clause 
in their policies. Jb. 


APPLICATION: REJECTION OF POLICY TENDERED i PAROL EVIDENCE. 
Where the application for insurance does not attempt to set forth 
all the provisions to be contained in the policy, and the agent of 
the company, with or without authority, represents that it will 
contain certain stipulations, which are not unlawful, the appli- 
cant may refuse to accept the policy, when issued, if it does not 
contain them; but he must make his election and notify the com- 
pany without delay ; otherwise he will be deemed to have accepted 
it. In such case, when sued upon his premium note he may make 
parol proof of the agent’s representations, 0. 


RECEIVER OF DISSOLVED INSURANCE COMPANY: HIS POWER TO SUE. 
A receiver appointed under section 41 of the Insurance Law, 
(Wag. Stat., p. 753,) to wind up an insolvent insurance company, 
represents both the creditors and the stockholders of the company, 
and when authorized by a proper order of court, may sue in his 
own name to recover assets of the company from one who has 
wrongfully misappropriated or wasted them with the conmivance or 
assistance of the company’s officers. Alecander v, Relfe, 495. 


WITHDRAWAL OF CORPORATE ASSETS: FRAUD: RECEIVER. The Life 
Association of America purchased of the St. Louis Life Insurance 
Company all of its stock notes together with the mortgages and col- 
laterais given as security for the same, paying for them by its own 
drift. This draft was afterward subdivided into three others aggre- 
gating in amount the same as the first, one being for $900,000, and 
the other two for smaller amounts. These two latter were subse- 
quently paid. With the stock notes and securities so obtained and 
a little cash, the Life Association, by the active assistance of the 
oiiicers and directors of the St. Louis Life Insurance Company, pur- 
chased 9763 of the 10,060 shares constituting the capital stock of 
that corporation, and had the same transferred to itself. By this 
transfer the offices of the directors of the St. Louis Life Insurance 
Company became vacant, and the Life Association caused its own 
directors to be elected in their places. Using the power thus ac- 
quired, the Life Association then procured an amendment to be 
made to the charter of the St. Louis Life Insurance Company by 
which the retirement of a portion of the capital stock of the latter 
was authorized. The Life Association then presented to the St. 
Louis Life Insurance Company 9000 of its 9763 shares for redemp- 
tion, and by order of the new board of directors the treasurer of 
the St. Louis Life Insurance Company redeemed the same by re- 
turning to the Life Association the above mentioned draft for 
$900,000. Held, that this transaction if not actually fraudulent (as 
some of the evidence tended to show that it was) was at least fraud- 
ulent in law, and that a subsequently appointed receiver of the St. 
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* Louis Life Insurance Company, acting in‘the interest of policy 
holders and creditors, could impeach it. Jb. 


—: ———: MEASURE OF DAMAGES. In such a case as the fore- 
oing the proper measure of damages isan amdunt equal to the 
ace of the draft with interest. Ib. 


8. 





INTEREST. 


UsuRY : CONSIDERATION: PRINCIPAL AND SURETY. Payment of usurious 
interest is a sufficient consideration for a promise to extend the time 
of payment of a note. An extension made upon such considera- 
tion without the consent of a surety, will exonerate him. Wild v. 


Howe, 551. 


CHARGING ADMINISTRATOR WITH INTEREST. See Camp’s Creditors and 
Distributees vy. Camp’s Administrator, 192. 


JEFFERSON CITY. 
Crry taxes. See Jefferson City v. McCarty, 55. 


OvuT-LOTS ATTACHED FOR SCHOOL PURPOSES. See Henry v. Dulle, 443. 


JUDGMENT. 


1. JUDGMENT LIENS: CHANGE OF sTAaTUTE. While the lien of a judg- 
ment was yet alive, the law was changed so as to reduce the dura- 
tion of judgment liens from five vears to three. Without deciding 
whether the new law applied to this judgment, or not; Held, that 
if it did, the three years must be counted, not from the d: ite of the 
judgment, but from the time when the new law took effect. See 
Sess. Acts 1863, p. 24; Gen. St. 1865, p. 636, 2 3. Riggs v. Goodrich, 
108. 


EXECUTION. The levy of an execution before the expira- 
tion of the lien of the judgment, will continue the lien beyond the 
statutory period of its existence and until the sale. Jb. 


3. JUDGMENT: WHEN DISCHARGED BY ACCEPTANCE OF NOTE. Accent- 
ance, by a judgment creditor, of a note to the full amount of his 
judgme nt does not operate to satisfy or discharge the judgment, 
unless it is expressly so agreed. Ib. 


4. ADMINISTRATOR’S FINAL SETTLEMENT. The surety on an adminis- 
trator’s bond is concluded by, and cannot attack collaterally, a final 
settlement from which there has been no appeal. Wolff v. Schaejfer, 


154, 


5. MUNICIPAL BONDS: TAX LEVIED TO PAY JUDGMENT OF FEDERAL 

COURT ON: STATE COURTS WILL NOT INTERFERE. When a county court, 
acting in obedience to a mandate from the Federal court and in con- 
formity with the laws of the State authorizing the levy of taxes to 
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pay county indebtedness, has levied a tax for the purpose of paying 
a judgment of the Federal court against the county, the courts of 
this State will not interfere to prevent its collection, on the ground 
that bonds on which the judgment was rendered were void. The 
judgment of the Federal court will be held conclusive of their va- 
liditv. The State ex rel. Wilson v. Rainey, 229. 

JUDGMENT AGAINST A COUNTY BINDING ON ALL TAY-PAYERS. A 
judgment against a county, or its legal representatives, in a mat- 
ter of general interest to all the people, as one respecting the levy 
and collection of a tax, is binding upon all the citizens and tax- 
payers of the county. Jb. 


MUNICIPAL BONDS: CONFLICT OF STATE AND FEDERAL DECISIONS. 
The courts of this State will respect as valid a judgment of a Fed- 
eral court against a county on its bonds, notwithstanding the same 
bonds are held by them to be void. Jb. 


CITY ORDINANCES: VIOLATION OF: HABEAS CORPUS: JUDGMENT. In 
a habeas corpus proceeding to obtain the discharge of a prisoner in 
custody by virtue of an execution issued upon the judgment of a 
court of competent jurisdiction, it appeared from the record of the 
‘ase, incorporated in the return to the writ, that the report of the 
chief ‘of police, upon which the prisoner was tried, was signed by 
that officer; Held, that in that particular the record must be taken 
as true for the purposes of the case. Ex parte Hollwedell, 395 


JUDGMENTS—VOID OR VOIDABLE: JUDICIAL SALES: SPECIAL TAX BILLS. 
A city charter provided that eyery special tax bill should be a lien 
on, and the judgment rendered in any suit thereon should be levied 
of, the property in such tax bill described; and that where the 
amount of the bill should not exceed $300, any justice of the peace in 
the city should have jurisdiction thereof, and might render a special 
judgment as aforesaid. In an action before a justice of the peace 
in such city upon four special tax bills, two of which described lot 
9, and two lot 10, a judyment in solido was rendered for $24.20, the 
aggregate amount of said tax bills, to be levied of both of said lots. 
The defendant was duly summoned, appeared and defended the 
action. Held, that such judgment, although erroneous and subject 
to reversal or correction on error or appeal, because not required to 
be levied of each lot for the amount only of the taxes charged against 
it, was not void, as it was rendered by a court having jurisdiction 
of the person and of the subject matter; and thatthe title of a pur- 
chaser to such property borght at an execution sale in virtue of 
such judgment was not affected by the error therein. Gray v. 
Porles, 419. 


JUDGMENT: PAROL EVIDENCE. Upon the trial of a plea of former 
recovery and the production of a transcript of a justice of the peace 
in support thereof, showing judgment in favor of the plaintiff, parol 
evidence is inadmissible to show that the justice was directed by 
plaintiff’s attorney, after the evidence was heard, to dismiss the 
suit. Cooksey v. The Kansas City, St. Joseph & Council Blujis Railroad 
Company, 477. 


A BAR TO A SECOND suIT. A cause of action upon which a 
judgment is rendered becomes merged in the judgment and cannot 
be the basis of a new action so long as the judgment is in force, 
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Where, therefore, upon appeal from a judgment of a justice of the 
peace, the plaintiff dismissed his suit in the cireuit court, that Cid 


not save another action begun by him before the dismissal on the 
same cause of action. Jb. 


EVIDENCE OF FORMER CONVICTION. It is error to permit 2 
witness to be asked if he has not been before convicted and sent to 
the penitentiary. The State v. MeGraw, 573. 


3S. 





No? COLLATERALLY ASSAILABLE. See Crews vy. Mooney, 26; Sewers vy. 
Ingram, 193. 


JUDICIAL SALE. 


UNDER IRREGULAR JUDGMENT. See Gray v. Bowles, 419. 


JURY. 


1. COMPETENCY OF JUROR, WHO HAS FORMED AN OPINION. A juror, 
who, upon his examination touching this qualitication as such, an- 
swers that he has formed, und repeatedly expressed, an impression 
or opinion as to the guilt or innocence of the accused, that such 
impression or opinion has been formed either from rumor or news 
paper reports, or both, and that it would require evidence to remove 
it, is not, therefore,an incompetent juror, provided it further appezrs 
to the satisfaction of the court that such opinion will readily vic‘: 
to the evidence in the case, and that the juror will determine the 
issues upon the evidence, uninfluegeed by his previous impression . 
oropinion. The State v. Walton, 270, 


7 


2. ——, AS AFFECTED BY KINSHIP. One whose father was a second 
cousin to defendant’s mother was held to have been properly re- 
jected as a juror under section 1897, Revised Statutes 1879, prohib- 
iting any person of kin to the defendant from serving as a juror. 


Tb. 


3. CoMPETENCY OF JuROR. A juror, upon his voir dire stated that 
he had some prejudice against the defense of insanity (the de- 
fense set up in this case), but that this prejudice would not affect 
him in the slightest degree in the trial of the case; also that he 
would hang a crazy man, but that his sympathies would be on the 
side of such a person. J/eld, that he was not disqualified to sit in 
the case. The State v. Baber, 292. 


4. DiscHarGE oF juror. One A. having been examined on his voir 
dire was found qualified and accepted on the panel of forty from 
which a jury of twelve was to be selected, but before the panel was 
completed he was taken sick, and the court discharged him for that 
reason. His place was supplied by another qualified juror, before 
the defendant was called upon to make his peremptory challenges. 
Held, no error; especially as it appeared that one of defendant's 
counsel consented to the discharge. Jb. 


5. CoMpETENCY OF JUROR. A juror answered upon the voir dire: 
*T was in the neighborhood where the attempted robbery was com- 








» 
a 
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mitted the following day, and if the facts are as I then heard them, 
my mind is made up; have not talked to ary of the witnesses, nor 
to any one who knew anything of his own personal knowledve 
about the robbery.” Held, that he was not incompetent; but 
whether this court would reverse a judgment for the action of the 
trial court in striking his name from the list on its own motion, was 
not decided. The State v. Farrow, 531. 


Scrre FACIAS ON ADMINISTRATOR’S BOND: TRIAL BY JURY. See Wolff v. 


Schieffer, 1o4 ° 


TAKING OBJECTIONS TO THE JUKY. See the State v. Ward, 253. 


Misconpuct OF THE JURY. See Morgan v. Ross, 318. 


JUSTICES’ COURT. 


PRACTICE: PLEADING: WAIVER: AMENDMENT. A statement filed in 
a civil suit before a justice of the peace showed that the plaint- 
iff’s claim was within the jurisdiction of the justice. The justice’s 
docket showed that defendant had repeatedly appeared to the 
merits of the action. On appeal to the circuit court defendant filed 
a motion to dismiss for want of a sufficient statement. Pending 
this motion plaintiff offered to file an amended statement. The 
court refused the offer and dismissed the action. Hel/, error. In 
view of defendant's conduct he must be deemed either to have 
waived a more formal statement than that filed, or to have been 
sufficiently informed of the true nature of the plaintiff’s claim by 
the brief verbal statement which the statute then authorized tiie 
justice to require piaintiff to make before trial. And astne amended 
statement did not set forth a new cause of action, but only perfected 
the imperfect statement already filed, leave should have been given 
to file it. Webb v. Robertson, 380. 


STATEMENT: NUISANCE: TOWN. A statement in a proceeding for 
maintaining a nuisance, instituted by a town before a justice of 
the peace, failed to allege that the nuisance was within the limits 
cf the town, or that it was contrary to ordinance to maintain a 
nuisance therein. Held, that it was for this reason insufticient. 
Jteld, also, that the defect was not cured by the warrant containing 
these allegations. The State ex rel. Inhabitanis of Neosho v. Baker, 
394. 


SuIT UNDER THE TRESPASS ACT. See Blewett v. Smith, 404. 


KANSAS CITY. 


TRANSCRIBED RECORDS OF DEEDS AT KANSAS CITy. See Alexander v. 


Campbell, 142. 


LACHES. 


ASSIGNMENT OF DOWER: LACHFS. As between the heir and the grantee 


of the widow, it is no laches on the part of the heir to permit the 
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widow and her grantee to occupy the mansion house of the ancestor 
as long as she lives without having her dower assigned. Brown v. 
Moore, 633. 


AS AFFECTING LIMITATIONS IN EQUITABLE Actions. See Kelly v. Hurt, 
561. 


LARCENY. 


1. LARCENY: RECENT POSSESSION OF STOLEN PROPERTY: EVIDENCE: ALIBI. 
A defendant charged with larceny is not to be limited, in rebutting 
evidence of recent possession of the goods stolen, to the production 
of such evidence as tends to account for or explain the possession. 
Proof of an alibi is competent. and should not be excluded from the 
consideration of the jury. The State v. Sidney, 390. 


2. BURGLARY AND LARCENY: EVIDENCE. To authorize a conviction of 
larceny under an indictment charging burglary and the larceny of 
particular property, the proof must show that the property named 
was taken. Proof of the taking of other property will not suf- 
tice. The State v. McGraw, 573. 


LEGAL EFFECT. 


MISREPRESENTATIONS by a candidate to the voters as to the legal effect 
of their ballots, whereby they are misled into voting for him, con- 
stitute no ground for contesting the election. Applegate v. Eagan, 
258. 


LEXINGTON. 


The city of Lexington has power, under its charter, to issue war- 
rants in payment for work and labor done on a culvert, or for 
services rendered by an engineer to the city. The Aull Savings 
Bank v. The City of Lexington, 104. 


LIMITATIONS. 


1. JUDGMENT LIENS: CHANGE OF sTATUTE. While the lien of a judg- 
ment was yet alive, the law was changed so as to reduce the dura- 
tion of judgment liens from five years to three. Without deciding 
whether the new law applied to this judgment, or not; Held, that 
if it did, the three years must be counted, not from the date of the 
judgment, but from the time when the new law took effect. See 
Sess. Acts 1863, p. 24; Gen. St. 1865, p. 636,23. Riggs v. Goodrich, 


108. 


DOUBLE DAMAGE ACT: LIMITATIONS. The statute, (R. S. 1879, 2 809,) 
allowing double damages to the owner for stock killed on a railroad, 
is penal; and three years is the time limited for the commence- 
ment of actions thereunder. This limitation is absolute, and is 
not extended by improper acts of the defendant preventing the 


9 


- 
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commencement of the acti. erelle v. The St. Louis, Iron Mo - 
tain & Southern Railway Com, wy, 438 


3. LIMITATIONS IN EQUITABLE ACTIONS. A court of equity, when en- 
forcing legal or analogous rights, will generally adopt that limit 
of time which is prescribed by the statute of limitations; but where 
the relief sought is based upon a right pure y equitable—-where it 
is cognizable alone in a court of conscience—it acts solely upon its 
own inherent rules altogether outside of and independent of the 
statute of limitations. If there has been gross laches in prosecuting 
the claim, or long acauiescence in the operation of adverse rights, 
it will refuse to interfere, though less than the statutory period has 
elapsed. Per SHerwoop, C. J. 

Contra. The statute of limitations in this State applies to all civil 
actions, to those which were formerly denominated suits in equity 
as well as to actions at law. Mere lapse of time, short oi the period 
fixed by the statute of limitations, will not bar a claim to equitable 
relief where tne right is clear and there are no countervailing cir- 
cumstances. (Re-aftirming Kelly v. Hurt, 61 Mo. 466.) Per Hoven, 
Henry and Norton, JJ. Kelly v. Hurt, 561. 


4+. Wurpow’s. QUARANTINE: STATUTE OF LIMITATIONS. Where no as- 
-ignment of dower is ever made, the statute of limitations begins to 
run against the heir and in favor of one claiming the mansion house 
of the ancestor by grant of the widow, from the time of her death, 
and not before. Brown v. Moore, 63>. 


MAIMING CATTLE. 


1, INDICTMENT: INDORSEMENT OF NAME OF PROSECUTOR. It is ‘not re- 
quired that the name of a prosecutor shall be indorsed upon an in- 
dictment for maiming, beating and torturing defendant’s own cow. 
The statute which makes this requirement applies only to indict- 


ments charging trespasses against the person or property of ano’ ler. 
2 Wag. Sta 1084,722. The State v. Goss, 592. 
2. ~-—- : MAIMING CATTLE. © An indictment under the statute, (2 Wag. 


Stat., p. 506, 2 46,) for maiming, beating and torturing cattle, need 
not aver the mode in which or the means by which the offense was 
committed. Jb. 


MANDAMUS, 


To COMPEL ADOPTION OF TEXT BOOKS IN scHooLs, See the State ex rel. 
Roberts v. The School Directors of Springfield, 21. 


To CoMPEL LEVY OF TAXES. See State ex rel. Wilson vy. Rainey, 229. 
MANSLAUGHTER. 


See Murder. 
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MASTER AND SERVANT. 


DANGEROUS MACHINERY: YOUTH» AND INEXPERIENCE OF SERVANT. 
Where a servant, engaged in operating machinery, by reason of 
his youth and inexperience is not aware of the danger to which 
he is exposed, it is the duty of his master to warn him if he him- 
self knows of it, and this notwithstanding the existence of that 
which renders the machinery dangerous is known to the servant. 
Dowling v. Gerard B. Allen & Co., 13 


Vice-princrpaL. A foreman in charge of a distinct piece of work 
in an extensiveefoundry, and having under him laborers bound 
to obey his orders, is, as to them, a vice-principal to their em- 
ployer, and not their fellow-servant, and this although another 
inay be general foreman of the entire establishment, with authority 
over him. 


ViICE-PRINCIPAL: RAILROAD. A section foreman, whose duty is to 
keep the track in repair and free from obstructions, in that par- 
ticular represents the company, and is not a fellow-servant with 
the switchman. Hall v. the Missouri Pacific Railway Company, 295. 


INstRUcTIONS. An instruction declaring the duties of a section 
foreman to be what he has testified they are, is not objectionable in 
the absence of any other evidence on the subject. Jb. 


MECHANIC’S LIEN, 


CONTRACTOR NOT AGENT FOR OWNER: MEASURE OF VALUE OF MATERI- 
ALS. The Mechanic’s Lien Law does not establish the relation of 
principal and agent between the owner and contractor. Prices 
agreed upon between the latter and a material man are, there- 
fore, not binding upon the owner. As against him only the mar- 
ket value of the materials can be recovered. The agreed prices 
will, however, be received as prima facie evidence of tie market 
value. Deardorff v. Everharit, 37. 


DECLARATIONS OF CONTRACTOR. For the same reason, declarations 
of the contractor, (¢.g. that materials purchased by him were used 
in a particular building,) are not evidence against the owner. 
Overruling Morrison v. Hancock, 40 Mo. 564. Ib. 


A lien cannot be enforced against a building for materials furnish- 
ed to the contractor but not put into the building. Jb. 


AGAINST RAILROADS. See Knapp v. the St. Louis, K. C. & Northern 


R’y Co., 37 


MEDICINE AND SURGERY. 


See the State v. O’Brien, 549. 
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MINES AND MINING. 


MINING LICENSE: UNLAWFUL DETAINER. A mining notice or state- 
ment posted as required by section 6441, Revised Statutes 1879, pre- 
scribed, among other terms, conditions and requirements upon 
which the proprictor of the lots named in it would permit persons 
to engage in mining operations upon them, that no miner should 
acquire any right, title or interest in the land or the mineral taken 
therefrom, but the mineral should always remain the property of 
the proprietor, and all payments made by him, whether in 
money or mineral, should be regarded as compensation only for the 
miner’s labor; that no miner should remove any mineral from the 
ground, except for delivery to the proprietor, under penalty of for- 
feiting his right to continue work, and that the proprietor should 
have the right, in case of forfeiture, to enter upon and take posses- 
sion of the lot without giving any notice to quit or bringing any ac- 
tion. inan action of unlawful detainer brought against the pro- 
prietor by a miner who had commenced work while this statement 
was posted, and, upon being detected removing mineral, had been 
expelled from the lot on which he was working; Held, that the 
statement amounted to a license revocable upon condition broken, 
that by his act plaintiff had forfeited all his rights under the license, 
and that he had no such interest in the lot as entitled him to main- 
tain the action. Chynowitch v. the Granby Mining and Smelting Com- 


pany, 173. 


MOBERLY. 


MOBERLY COURT OF COMMON PLEAS. See Haworth y. Franklin, 106. 


MoBERILY CITY RECORDER'S FEES. See Boncher y. the City of Moberly, 
113. 


MUNICIPAL BONDs. 


STATE COURTS WILL NOT INTERFERE WITH ENFORCEMENT OF MUNICIPAL 
BONDS BY UNITED STATES COURTS. See State ex rel. Wilson vy. Rai- 
ney, 229. 


MUNICIPAL CORPORATIONS, * 


1. Prosecutions to recover penalties for violation of city ordinances 
are not criminal proceedings. It is not necessary, therefore, that 
the record should show arraignment or plea of not guilty. The 
City of St. Louis v. Knox, 79. 


2. SavineGs BANKs. A savings bank organized under article 6 of the 
Corporation Law, (Wg. Stat., p. 329,) has power to purchase and 
hold city warrants. The Aull Savings Bank v. TheCity of Lexington, 


104. 


3. Crry WARRANTs. It constitutes no defense to an action on a city 
warrant that there is no money in the treasury to pay it. Jb. 
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MOBERLY CITY RECORDER’S FEES. By an ordinance of the city of 
Moberly it was provided that the fees of the city recorder should be 
paid by the city only in cases in which they were adjudged against 
the defendant and paid by him in money or other current funds. 
Held, that the recorder had no claim against the city for his fees in 
cases where the defendants had worked out their fines and costs on 
the streets of the city. Boucher v. the City of Moberly, 113. 


Sr. LOUIS: PROSECUTIONS FOR VIOLATION OF ORDINANCES. The city 
of St. Louis has power to enforce its ordinances by proceedings in 
its own name for the recovery of fines imposed, and in case of non- 
payment, by imprisonment. The constitutional prohibition against 
imprisonment for debt does not apply to fines. Ex parte Hollwedell, 


395. 


CITY ORDINANCES: PROSECUTIONS FOR VIOLATION. The violation of 
acity ordinance is not a criminal offense within the meaning of the 
Constitution, (Const. of 1875, art. 2,2 12;) and the proceeding to 
recover a fine for such violation, therefore, is not necessarily by in- 
dictment or information in the name of the State. 


——-, CONSTRUCTION oF. A city ordinance required that in certain 
cases the trial of the offender before the police justice should be 
had upon the written report of the chief of police. Held, that such 
ordinance did not require such report to be signed by the chief of 


police. Jb. ’ 


Dury TO KEEP STREETS SAFE: NOTICE OF DEFECTS. Every municipal 
corporation is bound to keep its streets free from obstruction and 
reasonably safe for travel in the usual modes, and is liable for in- 
juries caused by neglect todo so. Norcan thisduty be evaded, sus- 
pended or cast upon another by any act of the corporation. If a 
defect in a street be occasioned by accident, or by the wrongful and 
unauthorized act of a third person, the liability of the corporation 
does not begin until it has notice of the defect, or until the de- 
fect has existed for such a length of time that ignorance of its ex- 
istence is inexcusable, but if it be occasioned by the act of tle cor- 
poration itself or by the act of a person authorized by the corpora- 
tion to make any use of the street which results in producing the 
defect, the corporation will be liable without notice. Russell v. the 
Inhabitants of the Town of Columbia, 480. 


: CAS ADJUDGED. A gas company empowered by law to lay 
its gas pipes through the streets of a city with the consent of the city 
authorities, obtained such consent, agreeing on its part to leave the 
streets in good eondition and not to-allow the ditches it might dig 
to be left open longer than should be necessary to lay or repair the 
pipes. In the prosecution of its work the company opened a ditch 
in one of the streets, which, for want of pipe, was left open for sev- 
eral days. Whilst so exposed, plaintiff, passing at night, fell in and 
was hurt. Held, that the city having given the company permission 
to occupy the street was liable to the same extent asif the ditch had 
been opened by its own servants, ¢. e., without proof of notice; that 
the fact that the city had obtained from the company an agreement 
for securing the safety of the streets did not do away with the city’s 
liability, and that the plaintiff, if free from fault or negligence on 
her part, might recover for the injuries sustained, though she knew 
of the existence of the ditch when she went into the street. Jb. 
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INFORMATION FOR VIOLATION OF CITY ORDINANCE. See St. Louis v. 
Knox, 79. 


PROSECUTION OF NUISANCE. See State ex rel. Neosho v. Baker, 394. 


DIVISION OF CITY: EFFECT ON PENDING INDICTMENTS. See State v. Kring, 


‘19 


“es also Hannibal, Jefferson City, Kansas City, Lexington, Moberly, St. 


onis. 


MURDER. 


IN THE SECOND DEGREE. There can be no murder in the second 
degree without premeditation. The State v. Erb, 199. 


2. MANSLAUGHTER: “‘ REASONABLE PROVOCATION.” The term “ reason- 
able’? may properly be used in an instruction as descriptive of the 
kind of provocation which will reduce homicide from murder to 
manslaughter. The State v. Charles Ellis, 207. 


5. lTlomicipe: PASSION, AS FIXING THE GRADE OF THE OFFENSE. The 

passion which will reduce homicide to the grade of manslaughter is 
an excited state of mind produced by some lawful provocation, e. g., a 
blow. ‘That which will reduce it to murder in the second degree is 
the same state of mind produced by some just cause of provoca- 
tion short of lawful provocation, e. g., grievous and degrading words 


of reproach. Ib. 


{, ——: ——: QUESTIONS OF LAW AND Fact. What words of re- 
proach and attendant circumstances will be deemed a just cause of 
provocation, and constitute the homicide murder in the second de- 
ree is in every case a question of law for the court. Whether 
(he state of mind necessary to make the killing the lowest grade of 
niurder was, in fact, superinduced by such provecation and actually 
existed at the time of the killing, is a question of fact for the 
jury. Ib. ° 


. — : INSTRUCTIONS. It is for the court to determine what grade 
or grades of homicide the evidence tends to establish, and it is the 
duty of the court in instructing the jury to confine itself to such 


grade or grades. Ib. 


DELIBERATION. Only such murders are deliberate as pro- 
ceed from deep malignity of heart or are prompted by motives of 
revenge or gain. Ib. 


> 


: INSTRUCTIONS, HARMLESS ERROR. This court will not reverse 
a judgment in a case of homicide because the trial court gave in- 
structions as to murder in the second degree, when the act, if not 
done in self-defense, must have been murder in the first degree, if 
the jury have found that it was the latter; and it does not matter 
that the instructions incorrectly defined the offense of murder in 
the second degree. The error could not have been prejudicial to 
the appellant. Ib. 


bas | 
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9. 


10. 


11. 


13. 


14 


15. 


16. 


17. 


———: PREMEDITATION. In defining the term “ premeditatedly,”’ 
the trial court said: ‘ It means thought of in the sense of thought 
over.” Held, an erroneous definition, because it gave to premedita- 
tion an element of deliberation which does not belong to it Jb 


Passion. The passion which will deprive a homicide of the ele- 
ment of deliberation, and thereby reduce it below the grade o/ 
murder of the first degree, may result from some cause short of 
what is known as lawful provocation. The State v. Lewis, 222. 


PREMEDITATION. Premeditation is an essential element of murder 
in the second degree. Ib. 


DELIBERATION :PREMEDITATION. The court restates the definitions 
of these terms, and the distinctions between them. The State v. 
Kotovsky, 247. 


Heat or passion. A homicide committed in a heat of passion 
engendered, not by what was legal provocation at common law to 
reduce the offense from murder to manslaughter, but by opprobri 
ous epithets or other insults sutlicient to arouse the same heat of 
passion that would be caused by a technical legal provocation, is 
murder in the second degree. The rejection of her suitor by a 
young woman cannot be regarded as just cause for such heat of 
passion. Ib. ° 


** REASONABLE PROVOCATION.” An instruction is erroneous, which 
gives the jury to understand that the only provocation which 
can produce that heat of passion which will divest a homicide of the 
element of deliberation is “‘ reasonable”’ provocation ; for “ reason- 
able”’ is equivalent to “lawful” or “adequate” provocation. In a 
case where there is evidence of such just provocation as will reduce 
murder to the second degree, the error would be fatal; but where 
there is no evidence of any provocation, it would be harmless and 
the judgment should not be reversed for it. Jb. 


INDICTMENT FOR HOMICIDE: VARIANCE. Upon a trial for homi- 
cide, proof that the death occurred twelve hours after the we: n | 
was inflicted and on the same day, will support an indictment which 
charges that defendant inflicted the wound on a day named, and 
that of said wound the deceased “‘did then and there instantly die.” 
The State v. Ward, 253. 


INSTRUCTIONS, HARMLESS ERROR. If there is no evidence of 
any sort of provocation, the giving of an instruction which errone- 
ously defines the provocation which will produce that heated state 
of the blood which the law calls “ passion,” will not entitle the de- 
a a murder case to a reversal of a judgment of convic- 
tion. Ib. 


Instructions. Instructions relating to murder in the first degree 
are properly refused where the indictment only prefers a charge 
of murder in the second degree. The State v. Walton, 270. 


Evipence. Defendant’s declarations made after the commission of 
a homicide that he was sane when he committed it, are admissible 
against him for what they are worth. The State r. Kring, 612. 
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NEGLIGENCE. 


1. One ina perilous position is not to be held to the exercise of the 
same care and prudence as if he were in a place of security. Adams 
v. the Hannibal & St. Joseph Railroad Company, 553. 


*. RAILROADS: NEGLIGENCE. To hold a railroad company liable for in- 
juries to live stock inflicted within the corporate limits of a city and 
near its depot, the plaintiff must prove actual negligence on the 
part. of the company. Wallace ,v. the St. Louis, Iron Mountain & 
Southern Railway Company, 594. 


3. RAILROAD: SPEED OF TRAINS: FAILURE TO RING OR WHISTLE. As 
a matter of law, no rate of speed at which a train may be run 
constitutes negligence per se. 

A railroad company is not chargeable with negligence in injuring 
live stock on its track unless it be shown that after the stock was 
discovered, the company couid, witnout imperiling the persons or 
property intrusted to it for transportation, have avoided the injury. 

Failure to ring the bell or sound the whistle does not constitute 
negligence per se; there must appear to be some necessary connec- 
tion between the failure and the injury. Jb. 


4. A CaSE OF CONTRIBUTORY NEGLIGENCE. Upon the trial of an ac- 
tion against a railroad company fora negligent collision with and 
injury to plaintiff’s wagon and horses at the crossing of a public 
highway, it appeared by the testimony of plaintiff’s witnesses that 
plaintii! drove his team ata brisk trot upon the crossing without 
having stopped to listen for trains; that he had looked, but at a 
place where a thicket well Known to him prevented a view of the 
track; that if he had looked at any other point he would have seen 
the locomotive which did the injury. Held, that he was guilty of 
contributory negligence, which debarred him of recovery. 

He directly contributes to his own injury, who, paying no atten- 
tion to his own safety, trusts to the obligations imposed upon the 
company to warn him of an approaching train. Turner v. the Han- 
nibal & St. Joseph Railroad Company, 602. 


ALLEGATA ET PROBATA. See Dowling v. Gerard B. Allen & Co., 13. 


How TO PLEAD NEGLIGENCE. See Hall v. Missouri Pacific Railway 
Lu! 


Company, 298. 


How TO PLEAD CONTRIBUTORY NEGLIGENCE. See Harrison y. Missouri 
Pacific Railway Company, 364. 


CONTRIBUTORY NEGLIGENCE NOT SHOWN. See Williams vy. Missouri Pacitic 
Railway Company, 453. 


NUISANCE. 


PLEADING IN PROSECUTION FOR. See The State ex. rel. Inhabitants of 
Neosho v. Baker, 394 
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NUNC PRO TUNC., 
See the State v. McCray, 303. 


OBSTRUCTING THE HIGHWAY. 


AN INFORMATION HELD SUFFICIENT. See the State v. McCray, 303, 


“OFFICE AND OFFICERS. 


COUNTY TREASURER : VACANCY IN OFFICE. See the State ex rel. Attorney 
General v. Heidorn, 410. 


CouNTY TREASURER’S LIABILITY FOR LOSS OF COUNTY’S FUNDs. See The 
State ex rel. Mississippi County v. Moore, 415. 


PRESUMPTION OF PERFORMANCE OF OFFICIAL DUTY. See Henry v. Dulle, 
443. 


PARENT AND CHILD. 
SEDUCTION OF MINOR DAUGHTER. See Morgan v. Ross, 318. 


CONVEYANCE FROM PARENT TO CHILD: EVIDENCE REQUIRED TO SET ASIDE. 
See McKinney v. Hensley, 326.’ 


PARTIES. 


1 Derect OF PARTIES: PRACTICE. Want of proper parties is a defect 
of which advantage can only be taken by demurrer or answer filed 
in the trial court. The objection comes too late when made for the 
first time in the Supreme Court. The State to the use of Wolff v. 


Berning, 87. 


2. BAILMENT: PARTY TO ACTION. One H. being the owner of a trot- 
ting horse, delivered him to D. to keep for one year, upon an agree- 
ment that D. should have the exclusive management, charge and 
control over hin, with the privilege of trotting him at whatsoever 
place or places D. might deem best, D. and H. diviaing between 
them the net profits of racing. H. reserved to himself the right to 
sell the horse at any time during the year upon making compensa- 
tion to D. While this arrangement was in force, D. made a contract 
for the transportation of the horse Held, that D. and not H. was 
the proper party to sue for a violation of this contract. Harvey r. 
The Terre Haute & Indianapolis Railroad Company, 538. . 


PARTNERSHIP. 


1. PARTNERSHIP PROPERTY : TRANSFER FOR PRIVATE DEBT OF PARTNER. 
If a partner transfer goods of the firm in payment of his private 
debt, without the consent of his co-partner, the firm may treat the 








Bal 


‘ 


9 


M r 


3. 





INDEX. 691 


transaction as a sale by the firm and recover their value from any 
one receiving them with knowledge of their true ownership. 
Forney v. Adams, 138. 


CustoM: PARTNERSHIP. A custom on the part of the several members 
of a firm that when a member was indebted his account would be 
taken in and charged against him on the books of the firm; Held, 
not to authorize one of the partners to dispose of goods of the firm 
in payment of his private debt. Jb. 


PERSONAL PROPERTY. 


LMENT OF. See Greeley vy. Reading, 309. 


PLEADING. 


Jxorarts. In a suit upon contract for a balance claimed to be due 
plaintitf for his commissions upon the purchase of hogs for the 
defendant, monevs expended in such purchase and expenses incur- 
red in keeping and driving such hogs, there was a verdict and judg- 
ment for plaintiff for $500. It was evident from the record that 
all the issues were found for defendant except in regard to a $500 
draft, for which plaintiff claimed credit. The petition did not state, 
and the evidence did not disclose, any facts showing defendant's 
liability on account of the draft. Held, that the petitioa was de- 
fective by reason of the failure to make such statement, and that 
the verdict did not cure the omission. Jails v. Daily, 72. 


The doctrine of a negative pregnant is not recognized in Missouri. 
chant’s National Bank v. Richards, 77 


Departure. Where the petition alleges that plaintiff owns the 
stock, and the reply sets up a special ownership as pledgee, this 
is not a departure, the action being for damages against a corpora- 
tion for refusing to transfer the stock on its books. Jb. 


CORPORATION. PLEADING. If proper averments be made in the first 
count of a petition, showing the corporage existence and powers of 
parties to the action, they need not be repeated in subsequent 
counts. The Aull Savings Bank v. the City of Lexington, 104. 


PLEADING NEGLIGENCE: PERSONAL INJURY: RAILROAD, A _ petition 
which alleges that defendant, a railroad company, negligently 
and carelessly permitted a loose iron rail to remain upon the path 
along-side the track used by switchmen in the necessary discharge 
of their duties, is not defective by reason of the omission to allege 
that defendant had knowledge, or by ordinary attention to its duties 
would have known, that the rail lay upon the path. The omitted 
statement is substantially contained in the allegation made. Hail v. 
the Missouri Pacijic Railway Company, 298. 


PLEADING CONTRIBUTORY NEGLIGENCE. A plea of contributory neg- 
ligence should set out the facts constituting the negligence. It 
is not suflicient to aver generally that the damages sustained by 
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the adverse party were the result of his own negligence and want 
of proper care directly contributing to produce the same. Harrison 
r. the Missouri Pacific Railway Company, 364. 


In a suit for the breach of a verbal agreement, a written contract 
made subsequent to the breach is not admissible in evidence to 
avoid or defeat plaintiff’s action, unless it is set up in the answer. 
Ib. 





6. INCONSISTENT DEFENSES. In a suit by an administraton de bonis 
non to recover the balance of a deposit with defendant by the de- | 
cedent, the answer set up, first, payment of the entire amount 
deposited to the former administrator in his representati, » capacity 
and a subsequent deposit by him of such amount to nis mdividual 
account; second, payment in divers sums, to the amount deposited, 
upon the order of the former administrator in his representative 
capacity. Held, that these defenses were inconsistent, and that the 
defendant was properly required to elect on which of them he would 
rely. Smith v. Culligan, 387. 


9. In equity If the defendant in an action at law, having an equit- 
able defense, fails to present it, he cannot afterward make it the 
ground of an independent action against the former plaintiff. Per 
Suerwoop, C.J. Norroy, J., concurring} Hoven and Henry, JJ., ' 
dissenting. Kelly v. Hurt, 561 if 


ALLEGATA ET PROBATA. See Dowling xv. Gerard B. Allen & Co., 13. 





IN ACTIONS AGAINST RAILROADS FOR KILLING STOCK. See Sloan y. the 
Missouri Pacific Railway Company, 47; Bates vy. St. Louis, Iron 
Mountain & Southern Railway Company, 60; Edwards y. the Kan- 
~¢ City, St. Joseph & Council Bluffs Railroad C ompany, 117; Revelle 
. the St. Louis, Iron Mountain & Southern Railw ay Company 438; 
Yilliams vy. the Missouri Pacific Railway Company, 453. | 


PETITION IN EJECTMENT: REQUISITES OF. See Alexander v. Campbell, 
142. 
Common CARRIER: PLEADING CONTRACT LIMITATIONS ON LIABILITY. See 
Halliday y. the St. Louis, Kansas City & Northern Railway Com- 
pany, 159. 


PLEADING NEGLIGENCE. Hall v. the Missouri Pacific Railway Company, 
298 
ado. 


PLEADING NUISANCE. See State ex rel. Neosho vy. Baker, 394. 


PLEADING, CRIMINAL. 


1. An indictment is sufficient, which follows the language of the 
statute under which it is brought. The State v. Tissing, 72. 


2. MUNICIPAL CORPORATION: LICENSE: PLEADING. An information to 
recover the penalty for violation of a city ordinance in failing to 
obtain a license before engaging in the business of a stock yard or 
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sale stable proprietor or keeper, or of that of a horse or cattle dealer 
is sufficient, 1t 1t describe the act complained of in the language of 
the crdinance. The City of St. Louis v. Knor, 79. 

3. PLEADING EXCEPTIONS IN STATUTES. When an exception is con- 
tained in a statute defining an offense and constitutes a part of 
the offense, an indictment for such offense must negative the excep- 
tion; but when the statute contains a proviso exempting a class 
therein referred to from the operation of the statute, an indictment 
need sot negative the proviso. The accused must make the éxemp- 
tion *. ground of defense. So Held, in reference to the proviso to sec- 
tion !.of the act of 1877 in relation to the practice of medicine and 
surgery. Sess. Acts 1877, p. 843. The State v. O’ Brien, 549. 


INDICTMENT FOR RAPE. See State v. Warner, 83. 


INDICTMENT FOR MAIMING CATTLE. See State v. Goss, 592. 


PLEDGE. 


PossESSION OF DEBTOR'S PROPERTY BY CREDITOR: VOID MORTGAGE. If 
au ereditor in good faith takes possession of a stock of goods be- 
longing to his debtor, under an agreement with the latter that he 
igto hold possession until his debt is paid, his title will be good as 
ugainst a subsequent attachment by anotiier creditor; and the fact 
that he has taken a mortgage on the same goods, which is for any 
reason void as against the attachment, will not impair the rights ac- 
quired by possession. Greeley 0 Reading, 309. 


PRACTICE. 


1. Errect OF REMANDING WITIL SPECIAL DIRECTIONS. When the Su- 
preme Court remands a case with special directions as to the judg- 
ment to be entered, the lower court has no power to enter any 
other, or to open the case for a new trial. 

An exception to this rule o! tans, perhaps, in favor of a mort- 
gage-bondholder, who, after a s: 1 lor foreclosure is remanded, for 
the first time applies to the lower court for leave to show his title 
and share in the proceeds of the sale. Chouteau v. Allen, 56. 


2. InTeRPLEADER. Where, without objection, an order to interplead 
has been made, and the interplea heard upon its merits, the ques- 
tion as to whether the chancellor might have required an affidavit 
before making the order, is unimportant. Merchant's National Bank 


vt. Aichards, 77. 


3. DeEFrcT OF PARTIES: PRACTICE. Want of proper parties is a defect 
of which advantage «xn only be taken by demurrer « r answer filed 
in the trial court. ‘ie objection comes too late wien made tor the 
first time in the Supreme Court. The State to the use of Wolff v. 
Berning, 87. 


4. Objections going to the definiteness of the petition, are waived if 
not presented before judgment. Jb. 


5. ACTION ON BOND: SEVERAL BREACHES: JUDGMENT. When all the 
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breaches alleged in a petition on a bond are but one and the same 
act or default, a judgment, for the plaintiff need not show upon 
which breach the finding is made. Jb. 


EQUITABLE DEFENSE. The fact that an equitable defense is inter- 
posed in an action at law, does not make it a proceeding in equity. 
Wolff v. Schaeffer, 154. 


. 
ScrRE FAC:AS ON ADMINISTRATOR'S BOND: JURY TRIAL. The inter- 
position of an equitable defense in an action by scire facias against 
a surety on an administrator’s bond, to enforce a judgment against 
his principal, does not warrant the trial court in refusing the parties 
a jury to try issues of fact. Jb. 


Costs, WHEN AMOUNT RECOVERED IS BELOW JURISDICTION OF THE 
COURT : JUDGMENTS, CONCLUSIVENESS, AND PRESUMPIIONS IN FAVOR 
or. In an action to recover $500 damages for breach of contract, 
the circuit court rendered judgment in favor of plaintiff for $1 dam- 
ages, and $264.50 costs. Held, that it would be presumed in favor 
of the judgment, that the court was of opinion that the plaintiif 
had, at the commencement of the action, reason to believe that he 
was justly entitled to recover a sum wivnin the jurisdiction of the 
court, as otherwise, under section 996 of the Revised Statutes of 
1879, the costs should have been adjudged against the plaintiff. 
Held, further, that the judgment was conclusive evidence of @ find- 
ing by the court that such was its opinion, and that it had no power 
to set aside such judgment at the succeeding term. Sowers v. Jn- 
gram, 193. 


In order to avoid circuity of action equity will often permit a 
recovery in money. See Baile v. Insurance Co., 73 Mo, 371, Alex- 
ander v. Relfe, 495. 


CONVERSION: ASSIGNMENT OF CAUSE OF ACTION. The prohibition in 
section 3462, Revised Statutes 1879, against the assignment of ‘2 
thing in action not arising out of contract,” forbids the assignment 
of a right of action for the conversion of personal property. Wa/- 
len v. The St. Louis, Iron Mountain & Southern Railway Company, 521. 


PRINCIPAL AND SURETY: MOTION BY SURETY AGAINST PRINCIPAL: 
JURY TRIAL: PRacTICcE. The statute whicn authorizes a surety who 
has paid a judgment rendered against himse:f and aois principal to 
proceed summarily by motion for judgment against the principal, 
clothes the court in which such a motion may be filed with juris- 
diction to hear and determine all questions that may grow out of 
it. Ifa question of fact arise, it may be submitted to a jury iif 
either p.:ty demands it. So held, in a case where the alleged suret v- 
ship was denied. R. 8. 1879, @% 3904, 3905. Schlicker v. Gordon, 534. 


EsectMent. Transfer of title by plaintiff in ejectment pending the 
suit will not defeat his right to recover possession. See R. 8. 1879, 


43 2253, 3671. Smith v. Phelps. 598. 


Deposition: PRacTICE. When a deposition has been read by 
agreement as the testimony of an absent witness, the witness can- 
not afterward be examined orally at the same trial. The State v. 


Kring, 612. 
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ON APPEAL FROM JUSTICE’s couRT. See Webb vy. Robertson, 380. 
ELECTION BETWEEN INCONSISTENT LEFENSES. See Smith v. Culligan, 387. 


PROSECUTIONS UNDER MUNICIPAL ORDINANCES. See ex parte Hollwedell, 


395 


SERVICE OF PROCESS ON FOREIGN CORPORATIONS. See McNichol v. The 
United States Mercantile Reporting Agency, 457. 


PRACTICE, CRIMINAL. 


1. Instructions. In criminal cases there is no express statutory re- 
quirement that the jury shall take the instructions to their room ; 
and, ifthere were, in a case as plain as this the refusal by the trial 
court to allow them todo so would not justify a reversal. The 


State v. Phelps, 128. 


2. EFFECT OF VARIANCE. Even if there be a variance between the time 
of a homicide alleged and that proved, it will be no ground for acquit- 
ting the defendant or reversing the judgment, unless there is a find- 
ing by the trial court that the variance is material to the merits of 
the case and prejudicial to the defendant’s defense. The State v. 

Ward, 243. 


3. OxsJECcTIONS TO THE JURY. To avail himself of any error or irregular- 
ity in the selection and empaneling of the jury, the defendant must 
make timely objection. If he delay till after verdict it will be too 
late. Even when taken in time, such obiections will be disre- 
garded, unless it appear that defendant has suffered some prejudice. 
1b. 


4. THE BILL oF ExcEePpTIoNS. The rule that the motion for new trial 
must be incorporated in the bill of exceptions is the same in crimi- 
nal asin civil cases. If it be not complied with this court cannot 
notice exceptions taken at the trial to the introduction of evidence 
or the giving or refusing of instructions. State +. Dunn, 73 Mo. 586. 
The State v. MeCray, 303. 


5. AMENDMENTS. There is no error in permitting the prosecuting attor- 
ney during the trial of an information to cure an informality in the 
affidavit by filing a new and correct one. Jb. 


i. NwuNc PRO TUNC ENTRIES. ‘The trial court committed no error in 
making the nunc pro tunc entry complained of in this case. Jb. 


7. CHANGE OF VENUE. The court which orders a change of venue has 
power to set aside the order atthe same term. The State v. Webb, 
333. 

8. Waiver. A plea of guilty and sentence thereon is a waiver of 


the defense, otherwise valid, of the existence of a former indictment 
in the same court, for the same offense, which has never been 


quashed. Ib. 
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ENDANT AS A WITNESS IN A CRIMINAL CASE. See The State v. Me- 


Graw, 573. . 


INDORSEMENT OF PROSECUTOR’S NAME ON INDICTMENT. See The State v. 


Goss, 592. 


1, 


») 


— 


PRACTICE IN THE SUPREME COURT. 


If the judgment is right, it will not be reversed for error committed 
against the respondent. Lewis v. Curry, 49. 


Verpict. A judgment will not be reversed at the instance of the 
party against whom it was rendered, on the ground that the ver- 
dict was for but half the amount shown by the evidence to be due 
if any recovery at all was to be had. Alderman v. Cox, 78. 


VERDICT: EVIDENCE. A judgment, even in’ a criminal case, will 
not be reversed on the ground that the verdict Was against evi- 
dence, unless there is a total absence of evidence, or it fails se 
completely to support the verdict that the necessary inference is 
that the jury acted from prejudice or partiality. State v. Musick, 71 
Mo. 401, followed. The Stute v. Warner, 83. 


VERDICT AGAINST WEIGHT OF EVIDENCE. The court again declares 
that where the record contains evidence both ways upon a di-- 
puted question of fact, the judgment will not be reversed on tl: 
ground that it is against the weight of evidence. Hamilton 
Berry, 176. 


VERDICT: HARMLESS ERROR. In a suit brought upon two notes 
for the purchase money of land, a verdict for the aggregat 
amount of the two notes, instead of a separate finding upon each, 
will not be set aside for that reason alone, where the only defense 
pleaded applied to both notes, and the plaintiff was entitled to re- 
cover, if at all, the amount of both, and it is plain from the record 
that the verdict is just. Cartwright v. Culver, 179. 


Where the trial is by the court, and there is no dispute as to the 
facts, matters of law necessarily passed on by the court in arriving 
at its conclusion are subjects of review in the appellate court, al- 
though no instructions were asked or given. Walter v. Ford, 195. 


VERDICT: WEIGHT OF EVIDENCE This court will not interfere with 
2 Verdict, even in a criminal case, on the ground that it is against 
the evidence, unless there is a total absence of evidence or 
the evidence so completely fails to support the verdict that the nec- 
essary inference is, that the jury acted from prejudice or partiality. 
The State v. Baber, 292. 


Misconpuct OF THE JURY. The refusal of the trial court to grant 
a new trial, on the ground of alleged misconduct of the jury, 
where there are affidavits pro and con, is no ground for a reversal 
of the judgment, unless it appears that there was an abuse of 
judicial discretion in the trial court. Morgan v. Ross, 318. 


Pireapinc. Although the record states that defendant elected to 








10. 


» 


INDI:X. 697 


stand on one of two inconsistent defenses, yet, if it appear from the 
evidence and instructions that the issue tendered in the other de- 
fense was the one really tried, this court will treat the case as in- 
volving that issue only. Smith v. Culligan, 387. 


Ixstructions. This court will not reverse on the ground of errone- 
ous instructions, where the appellant asked and obtained instruc- 
tions involving the same error. Ib.. 


The Supreme Court will not reverse a judgment on the ground that 
the verdict is excessive, unless this point was made in the motion 
for new trial. Alexander v. Relfe, 495. 


The record in this case not containing any statement of plaintiff’s 
cause of action, the judgment of the court below in his favor is re- 
versed. Thompson v. The St. Louis, Iron Mountain & Southern Rail- 
way Company, 360. 


PRESUMPTIONS. 


THAT OFFICIALS DO THEIR puTY. See Henry v. Dulle, 445. 


PRINCIPAL AND AGENT. 


PRINCIPAL AND AGENT. An agent to procure insurance has no im- 
plied power to consent to the cancellation of a policy once procured 
und delivered. Kothschild rv. The American Central Insurance Com- 
pany, 41. 


Evipence. Statements of the master of a steamboat made after the 
transaction to which they relate is at an end, are not evidence 
against the owner. O’ Bryan v. Kinney, 125. 


Evipence. A letter written by a third person should not be re- 
ceived in evidence against a party to a suit unless the writer is 
shown to have been the agent of the party, and not then unless it 
refers to a matter within the scope of his agency, and was written 
under such circumstances as to constitute part of the res gestae. 
Hamilton v. Berry, 176. 

DECLARATIONS OF AGENT AS EVIDENCE AGAINST PRINCIPAL. The 
declarations of an agent are admissible as evidence against his prin- 
cipal, only when made while transacting the business of the princi- 
pal and as a part of the transaction which is the subject of the 
inquiry. They are then admitted as verbal acts and part of the res 
gestae. What he may have said before the transaction is entered 
into or after its completion, as explanatory, is no more admissible 
than if said by astranger. Anything in the nature of narrative is 
to be carefully excluded. 

CAsE ADJUDGED. In an action brought by a widow against a rail- 
road company for killing her husband, a witness was allowed to 
testify that after deceased was struck and after the train was stopped, 
two of the trainmen, whom he took to be the fireman and the en- 
gineer, came up, and one of them said tothe other: “If you had 
stopped the train when I told you, you would not have killed . 
him.” and that the other replied; ‘‘ It cannot be helped now;; it 
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is too late.” Held, the admission of thisevidence was error. Adams 
v. The Hannibal and St. Joseph Iailroad Company, 553. 


MECHANIC’S LIEN: CONTRACTOR NOT AGENT FOR OWNER. See Deardorff vy. 
Everhartt, 37. 


STATION AGENT'S CONTRACT BINDING ON RAILROAD. See Harrison v. 
Missouri Pacific Railway Company, 364. 


PRINCIPAL AND SURETY. 


1, FADLURE OF PROMISED CO-SURETY TO SIGN. One who has signed an 
administrator’s bond as surety cannot avoid liability by showing 
that he signed upon an understanding with the administrator that 
another person was also to sign, and that such understanding was 
made known to the probate court at the time of accepting him as 
surety, and that the other person never signed. Wolf’ v. Schaeffer, 
154. 


2. MOoTION BY SURETY AGAINST PRINCIPAL: JURY TRIAL: PRACTICE. 
The statute which authorizes a surety who has paid a judgment 
rendered against himself and his principal to proceed summarily 
by motion for judgment against the principal, clothes the court in 
which such a motion may be filed with jurisdiction to hear and 
determine all questions « .at may grow out of it. If a question of 
fact arise, it may be submitted toa jury if either party demands 
it. So held, in a case where the alleged suretyship was denied. R. 
S. 1879, 22 3904, 3905. Schlicker v. Gordon, 534. 


3. ——. Plaintiff being engaged in carrying out a contract for the 
erection of a school building, called upon the school board for 
money. The board not being in funds, two of the members, to- 
gether with the contractor executed a joint note on which the 
requisite amount was raised and paid to the contractor, he agreeing 
to pay the note when it should become due, out of money that 
would be coming to him under his contract with the board His 
name appeared last on the note. Held, that he could not claim to 
be considered a surety for his co-signers. Jb. 


4. USURY : CONSIDERATION: PRINCIPAL AND SURETY. Payment of usuri- 
ous interest is a sufficient consideration for a promise to extend the 
time of payment of a note. An extension made upon such con- 
sideration without the consent of a surety, will exonerate him. 


Wild v. Howe, 551. 


5. COVERTURE OF THE PRINCIPAL IS NO DEFENSE TO THE SURETY. Lo- 
baugh v. Thompson, 600. 


LIABILITY OF ADMINISTRATOR'S SURETIES. See The State tothe use of 
Wolff v. Berning, 87. 
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1. FOREIGN CORPORATIONS, SERVICE OF PROCESS ON. Service of a 
summons upon a non-resident corporation having an office or doing 
business in this State, in the manner provided by the 4th subdivis- 
ion of section 3489, Revised Statutes 1879, has the effect of personal 
service and gives the court jurisdiction to enter a general judgment. 
MeNichol v. The United States Mercantile Reporting Agency, 457. 


2. ——=: CONSTITUTIONAL LAW. The legislature lias power to pass an 
act authorizing service of legal process upon any non-resident cor- 
poration having an office or doing business within this State by 
leaving the same with an agent of the corporation within the State, 
— the rendition of a general judgment upon such 
service. . 


PROMISSORY NOTE. 


1. CoRPORATION: PLEADING: ESTOPPEL. One who executes a note to 
a payee bearing a corporate name, thereby admits it to be a corpora- 
tion, and in an action against him on the note c::inot dispute the 
fact thus admitted. Studebaker Bros. Manufacturing Company v. Mont- 

omery, 101. 


2. SIGNING AS ADMINISTRATOR. An administrator who signs a note, 
describing himself as administrator, becomes personally liable, un- 
less he expressly stipulates to pay out of the estate only. Jb. 


3. JUDGMENT: WHEN DISCHARGED BY ACCEPTANCE OF NOTE. Accept- 
ance, by a judgment creditor, of a note to the full amount of his 
judgment does not operate to satisfy or discharge the judgment, 
unless it is expressly so agreed. Riggs v. Goodrich, 108. 


. QUESTIONS OF LAW AND FACT. 


IN CASES OF HOMICIDE. See the State v. Charles Ellis, 207. 


RAILROADS. 


1. DOUBLE DAMAGES FOR KILLING CATTLE: PLEADING. To authorize 
a judgment against a railroad company for double the value of 
an animal killed on its track, the petition must aver, either ci- 
rectly or inferentially, that the killing was occasioned by the failure 
of the company to erect and maintain fences as required by section 
809, Revised Statutes 1879. Sloan vr. The Missouri Pacific Railway 
Company, 47 ; Morrow v. The Kansas City, St. Joseph & Council Blugfs 
Railroad Company, 82. ; 

2. DovsbLE DAMAGES FOR KILLING STOCK: PLEADING. The petition 
in an action brought under the 43rd section of the railroad law 
for the killing of stock, must show that the killing occurred at 
a place where the company was required by law to fence its track, 
and was occasioned by failure of the company to comply with the 
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law. A mere statement that “the railroad was not fenced and there 
was no crossing” at the place, is insuflicient. Bates v. The St. Louis, 
Iron Mountain & Southern Railway Company, 60. 


3. DovuBLE DAMAGES FOR KILLING CATTLE: PLEADING: JEOFAILS. In an 
action for double damages for killing plaintift’s cow, (R. S. 1879, 
¢809,) the complaint alleged that the cow did, without the fault 
ot plaintiff, stray upon the track of defendant’s railroad at a 
point on the same, where it ran through and along cultivated lands 
und where it was not sufficiently or lawfully fenced and guarded by 
cattle-guards, and where there was no public crossing Held, that 
while it was not expressly alleged that the cow got upon the track 
by reason of the failure to fence, the averments made at least war- 
r nted the inference that such was the fact. The complaint, there- 
fore, though defective, did not entirely fail to state a cause of action ; 
end evidence having been given of the fact so imperfectly alleged, 
/‘eld, that after verdict the defect was cueed. Edwards v. The Kan- 
sas City, St. Joseph & Council Blujfs Railroad Company, 117. 





4. CaTTLe-Guarps. Where fences running alongsiae the track and cat- 
tle-guards in the track, are required to prevent cattle from get- 
ing on the road-bed, cross-fences are necessary parts of such cattle- 
guards, in order to inake the enclosure effectual, Ib. 

5. ACTION BY PASSENGER AGAINST CARRIER: EXCESSIVE JUDGMENT. In 
un action by a female passenger against a railroad company for 
carrying her beyond her station, plaintiff had judgment for $1,000. 
There was no circumstance of malice, insult, wantonness, violence, 
oppression or inhumanity practiced by the company’s servants 
toward plaintiff, but on the contrary, their conduct was polite and 
considerate. Held, that the judgment was excessive in amount and 
must, for that reason, be reversed. Trigg v. The St. Louis, Kansas 
City & Northern Railway Company, 147. 


6. MEASURE OF DAMAGES. A passenger on a railroad train who is car- 
ried beyond her station, by the negligence of the company, but 
without any circumstances of aggravation, and without receiving 
any personal injury, may recover compensation for the inconven- 
ience, loss of time, labor and expense of traveling back, but not for 
anxiety and suspense of mind suffered in consequence of the de- 
lay, nor the effects upon her health, northe danger to which she 
was exposed in consequence of the train being stopped at her sta- 
tion an insufticient length of time to enable her to get off. 


~I 


COMMON CARRIER ; CONNECTING LINES: LIMITATIONS UPON LIABILITY : 
PLEADING. Where the contract of acommon carrier contemplates 
the employment of a connecting carrier to complete the transporta- 
tion, the mere reception of the property by the latter will create 
sufficient privity between it and the shipper to enable him to main- 
tain an action against it on the contract, and in such case the con- 
necting carrier will be entitled to the benefit of all valid limitations 
upon the carrier's liability provided in the contract ; but in order to 
avail itself of them, they must be speciaiiy pleaded. Halliday v. 
The St. Louis, Kansas City & Northern Railway Company, 159. 


8. VICE-PRINCIPAL: RAILROAD. A section foreman, whose duty is to 
keep the track in repair and free from obstructions, in that par- 
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ticular represents the company, and is not a fellow-servant with 
the switchman. Hall v. The Missouri Pacific Railway Company, 298. 


THE STATE’S LIEN ON THE HANNIBAL & ST. JOSEPIL RAILROAD: ACT 
or 1865 REPEALED BY CONSTITUTION OF 1875, The act of February 
20th, 1865, entitled ‘‘An act to provide for reducing the indebted- 
ness of the State,’”’ (Acts 1865, p. 84,) provided that whenever cer- 
tain trustees to be created by the Hannibal & St. Joseph Railroad 
Company should pay into the State treasury “‘a sum of money equal 
in amount to all indebtedness due or owing by said company to the 
State and all liabilities incurred by the State by reason of having 
issued hc r bonds and loaned the same to said company as a loan of 
the credit of the State, together with all interest that has and may, 
at the time when such payment shall be made, have accrued and 
remain unpaid by said company,” then it should be the duty of the 
governor of the State to assign and convey to the trustees the liens 
on the railroad of said company reserved to the State by certain 
prior acts for the security of such loans. These prior acts provided 
for the enforcement of these liens by sale of the road in case of 
default by the company in paying either principal or interest of the 
bonds. Section 50, article 4 of the constitution of 1875,declares that 
“the general assembly shall have no power to release or alienate 
the lien held by the State upon any railroad or in anywise change 
the tenor or meaning or pass any act explanatory thereof; but the 
same shall be enforced in accordance with the original terms upon 
which it was acquired.”” The Hannibal & St. Joseph Railroad Com- 
pany did not accept the act of 1865, or appoint trustees or take any 
other action under it until after the adoption of the constitution. 
Held, that if the act meant that the trustees should be entitled to 
acquire the liens upon payment only of the principal of the bonds 
with interest accrued to the date of payment, and without provid- 
ing for interest yet to accrue, (as the trustees claimed it did,) it was 
inconsistent with and repugnant to the last clause of the constitu- 
tional provision quoted, and since it did not of itself create any 
vested right and was not accepted before the constitution took effect, 
it ceased to be operative as soon as that event occurred. The State 
ex rel. Rolston v. Chappell, 335. 


CoMMON CARRIER: TRANSPORTATION OF LIVE sTocK. In the ab- 
sence of express contract or special circumstances making it the 
duty of a connecting carrier to continue the transportation of cattle 
in the same cars in which they are delivered to him, he has the 
right to unload for the purpose of transferring them to his own cars, 
provided this is done without unnecessary delay. McAlister r. The 
Chicago, Rock Island & Pacific Ruiiroad Company, 351. 


——: ——.. The fact that a contract for the transportation ol! 
cattle by rail provides that the owner shall be entitled to pass, free 
of charge, on the train with the cattle to take care of them, and 
that the cattle are to be fed, watered, loaded and unloaded by him 
at his own risk, does not confer on him the right to decide when, 
where and under what cireumstances the loading and unloading 
shall take place; but rather imposes on him the duty of loading 
and unloading wherever and whenever the exigencies of the trans- 
portation may, in the judgment of the railroad company, render it 
necessary. 


——- : ———-: REMOTE DAMAGES. In the absence of evidence to 
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show that a carrier receiving cattle for transportation from a connect- 
ing carrier was for any reason bound to continue the transportation 
in the same cars in which the cattle came to it, or had notice that 
they were of a kind which it was unlawful to unload within the 
limits of the State, the receiving carrier will not be compelled to 
make good to the shipper damages sustained by him by reason of 
the seizure and sale of the cattle to pay a fine imposed upon him in 
consequence of its having, against his objection, unloaded the cattle 
for the purpose of reloading them into its own cars. Such damayes 
are too remote and cannot be held to have been within the contem:- 
plation of the parties. Jd. 


PRINCIPAL AND AGENT: conTRACTs. In a suit against a railroa:| 
company for breach of a verbal contract, made with its station 
agent, to receive and ship plaintiff’s cattle, and for that purpose to 
furnish a certain number of cars at such station on a day stipulated ; 
Held, that, as defendant had made it the duty of the agent to receive 
and forward freight, the contract was within the scope of his ap- 
parentauthority, and was binding upon thé company unless plaintiff 
had actual knowledge that he had no such authority. For this rea- 
son, an allegation in the answer that plaintiff might, by the exercise 
of ordinary care and prudence, have known the fact of such want 
of authority, was on motion property stricken out. Harrison vr. The 
Missouri Pacific Railway Company, 364. 


CoNTRACTS : RAILROADS. The performance by a railroad company 
of its unconditional agreement to furnish cars on a day certain, for 
the purpose of receiving and shipping freight, is not excused by 
unavoidable accident and delay preventing the arrival of the cars 
at the time stipulated. Jb. 


—: ———: EvipeNce. Where a railroad company is sued for 
its breach of a verbal agreement to receive and ship freight on a 
certain day, a subsequent written contract between the same parties, 
for the transportation of the same freight, which does not contain 
any release of defendant’s liability already incurred or waive any 
right of plaintiff already accrued, is not admissible in evidence to 
show a merger of the prior verbal agreement. Jb. 





RAILROADS: MECHANIC’S LIENS AGAINST. Under the act of March 
“Ist, 1873, embodied in sections 3200 to 3216, inclusive, of the Re- 
vised Statutes of 1879, a lien for labor and materials cannot be en- 
forced against that portion or section of a railroad only for which 
they were furnished. The lien is against the whole road, and the 
whole must be sold. It is otherwise, however, as to the rolling 
stock and other movable property. While all of these are subject 
to the lien, only so much of them need be sold as may be neces- 
sary to satisfy the judgment. Knapp v. The St. Louis, Kansas City 
& Northern Railavcay Company, 374. 


DOUBLE DAMAGE ACT: LIMITATIONS. The statute, (R. S. 1879, 2 809.) 
allowing double damages to the owner for stock killed on a-railroad, 
is penal; and three years is the time limited for the commence- 
ment of actions thereunder. This limitation is absolute, and is 
not extended by improper acts of the defendant preventing the 
commencement of the action. Rerelle v. The Si. Louis, Iron Mountain 
& Southern Railway Company, 438. 
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=U. 
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> 


INDEX 703 


: PLEADING. In an action brought under section 809, Re- 
vised Statutes 1879, the failure to state the time when plaintiff ’s 
stock was killed, is not necessarily a fatal defect in the sta'ement. 
Where the evidence is not preserved in such a case, the appellate 
court would be warranted in presuming that objections to the state- 
ment upon this ground were obviated on the trial by the evidence 
adduced. Even if it appeared on the face of the statement that the 
action was not commenced within the three years limited, a judg- 
ment for plaintiff would not be reversed, unless it appeared that 
defendant had affirmatively relied upon the statute of limitations 
asa bar to the action. Ib. 





RAILROADS: DAMAGES FOR KILLING STOCK: PRIMA FACIE CASE. In an 
action against a railroad company under the statute, (R. 8. 1879, 2 
S0%,) to recover damages for killing plaintiff’s mule, it was held 
that plaintiff made out a prima facie case that the failure to fence 
its read occasioned the injury, by praof that the railroad passed 
through the inclosed lands of the plaintiff, that the detendant had 
fniled to erect and maintain such a fence as the law requires along 
the side of such portion of its road, and that plaintiff’s mule straved 
upon the track for want of such fence, and was run over and killed 
by defendant’s engine and cars. Williams v. The Missouri Pacific 
hailway Company, 453. 


——— : CONTRIBUTORY NEGLIGENCE. In such an action it appeared 
that plaintiff had a feed lot separated on the one side from his past- 
ure by a sufficient division fence, and on the other from the railroad 
track by an insufficient fence; that plaintiff turned his mule into 
the pasture; that during the night the division fence was blown 
down by a violent wind and the mule escaped into the feed lot and 
thence to the railroad track, where he was killed. Held, that these 
facts did not sustain a charge of contributory negligence on plaint- 
iff’s part. Jb. 


InstRUCTIONS. In such an action an instruction is 
not necessarily objectionable because it fails to state in express lan- 
guage that to justify a finding for plaintiff, the jury must believe 
that a failure to fence occasioned the injury. Jb. 


: PETITION. The petition, in such an action, is not 
necessarily defective for the want of an express allegation that the 
iailure to ereet and maintain a sufficient fence along the side of its 
road oceasioned the injury, where the language used in stating the 
cause of the injury was equivalent to such allegation. Jb. 





Me&ASURE OF DAMAGES. The owner of an animal maimed by a rail- 
read train may recover of the company without surrendering t! 
animal to the company, but he will be entitled to recover not thi 
full value, but only to the extent of the injury sustained. Jaehs:» 
v. The St. Louis, Iron Mountain & Southern Railway Company, 526. 


CARRIER: LIMITATION OF LIABILITY BY AGREEMENT. A contract fairly 
entered into between carrier and shipper specifying a fixed sum as 
the value of the property and limiting the recovery in case of loss 
to that sum, is binding on the shipper. Harvey v. The Terre Haute 
& Indianapolis Railroad Company, 538. 
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t INDEAN, 


GAILMENT: PARTY To acrron. One H. being the owner of a trot- 
ting horse, delivered him to D. to keep for one year, upon an agree- 
ment that D. should have the exclusive management, charge and 
control over him, with the privilege of trotting him at whatsoever 
place or places 1D. might deem best, D. and H. dividing between 
them the net profits of racing. H. reserved to himself the right to 
sell the horse at any time during the year upon making compens:- 
tion to). While this arrangement was in force, D. made a contract 
for the transportation of the horse Held, that D. and rot H. was 
the proper party to sue for a violation of this contract. Jb. 


Neeiicence. To hold a railroad company liable for injuries to live 
stock inflicted within the corporate limits of a city and near its de- 
pot, the plaintiff must prove actual negligence on the part of the 
company. Walbace v. The St. Louis, Iron Mountain & Southern Rail- 
way Company, 594. 


. 


NEGLIGENCE: RAILROAD: SPEED OF TRAINS: FAILURE TO KING OR 
WHISTLE. Asa matter of law, no rate of speed at which a train 
may be run constitutes negligence per se. 

A railroad company is not chargeable with negligence in injuring 
live stock on its track unless it be shown that after the stock was 
discovered, the company could, without imperiling the persons or 
property intrusted to it for transportation, have avoided the injury 

Failure to ring the bell or sound the whistle does not constitute 
negligence per se; there must appear to be some necessary connev- 
tion between the failure and the injury. b- 


PLEADING NEGLIGENCE. See Hall vy. the Missouri Pacific Railway Com- 


pany, 298. 


RAPE. 


ASSAULT 70 RAPE; PROOF OF THECRIME. To warrant conviction upon 
an indictment for an assault with intent to commit a rape, the evi- 
dence must show that defendant’s intention was, if it became nec- 
essary, to force compliance with his desire at all events and regard- 
less of any resistance the woman might make. The State v. 
Priestley, 24. 


INDICTMENT. An indictment which allege! that defendant, in 


and upon one Mary A. Culberson, * violently 
did make an assault, and her, the said Mary * ' against 
her will ° ° did ravish and carnally know, was Hela not 


to be defective because it failed to allege that the said Mary was a 
woman. State v. Warner, 83. 


EvIDENCE: RES GESTAE. Evidence is admissible that the woman, 
upon whom a rape is charged to have been perpetrated, made 


complaint thereof to her husband soon after the occurrence. /b. 


Incest: RAPE. The crime of rape is of a higher nature than that 
of incest, the former being punishable (R. 8. 1879, 2? 1253) by death 
or imprisonment in the penitentiary, the latter (R. 8. 1879, 2 1558) 
by imprisonment in the penitentiary only. Upon an indictment 
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for incest, therefore, the defendant cannot be convicted, where the 
evidence proves the commission of a rape. The State v. Moses Ellis, 
385. 


RATIFICATION. 
OF SALE UNDER DKED OF TRUST. See Chase v. Williams, 429. 
REAL PROPERTY. 


WANT OF TITLE NO DEFENSE TO SUIT FOR PURCHASE MONEY, WHEN. A 
purchaser who takes a deed with covenants of warranty, and is 
placed in possession of the land, cannot, in the absence of fraud, 
retain possession and defend a suit on the notes for the purchase 
money, on the ground that his vendor had no title and is insol- 
vent; and a continuance on the ground of suppression of a depo- 
sition which, it was claimed, showed that the vendor, in such a 
case, had no title, was properly refused. Cartwright v. Culver, 179. 


RECEIVER. 


1. RECEIVER OF DISSOLVED INSURANCE COMPANY: HIS POWER TO SUE. 
A receiver appointed under section 41 of the Insurance Law, 
( Wag. Stat., p. 753,) to wind up an insolvent insurance company, 
represents both the creditors and the stockholders of the company, 
and when authorized by a proper order of court, may sue in his 
own name to recover assets of the company from one who has 
wrongfully misappropriated or wasted them with the connivance or 
assistance of the company’s officers. Alexander v. Relfe, 495. 


2. RECEIVER: CORPORATION NOT LIABLE FOR HIS acts. A railroad com- 
pany, whose property is temporarily in the hands of a receiver, will 
not be held liable for injuries caused by the negligent management 
of a locomotive by a person in the service of the receiver. Turner 
v. The Hannibal & St. Joseph Railroad Company, 602. 


RECORD OF DEEDS. 


QUIT-CLAIM DEED: RECORDING OF DEEDS. As against an unrecorded 
deed, a subsequent quit-claim deed from the same grantor will pass 
the title, provided the grantee takes for value and without notice of 
the former deed. Fox v. Hall, 315. 


TRANSCRIBED RECORDS AT Kansas City. See Alexander vy. Campbell, 
142. 


RESTRAINING SWINE. 


FoRM OF BALLOTS AT ELECTION FoR. See Applegate v. Eagan, 258. 


45—74 

















706 INDEN. 
-REVENUE. 
See Taxes. 
ROADS. 


OsstructinG THe Highway. See State v. McCray, 303. 


ROAD AND CANAL FUND. 


Warrants on. See Moody v. Cass County, 307. 


ST. LOUIS, 


PROSECUTIONS FOR VIOLATION OF ORDINANCES. See ex parte Hollwedell, 
3y5. 


SEPARATION OF CITY AND COUNTY : EFFECT ON PENDING INDICTMENTS. See 
The State v. Kring, 612 


SCHOOLS. 


1. ADOPTION OF TEXT-BOOKS: MANDAMUS. Section 7087, Revised Stat- 
utes 1879, makes it the absolute duty of the directors of the sev- 
eral school districts in each county to introduce into the schools un- 
der their charge the text-books adopted by the presidents’ meeting 
provided for in that section ; and this duty must be performed with- 
out unnecessary delay, not when the directors may think best, or 
when they may conceive it ‘to be for the interests of the pupils or 
—— of the schools. If any directors attempt to evade this duty 

y postponing the introduction of the books adopted, they may be 
coerced by mandamus. The State ex rel. Roberts v. The School Direct- 


ors of Springfield, 21. 


ScHOOL FUND MORTGAGES, A mortgage given to a county to se- 
cure the loan of school money is not void because it isa second 
mortgage, by reason of the statute, (2 R. S. 1879, 2? 7110,) providing 
that such loans shall be upon real estate free from all liens and in- 
cumbrances ; this statute is directory—its object is to secure such 
loans, and not to destroy such security as may be taken. Sharp’s 


Administrator v. Collins, 266. 


bo 


3. CITY, TOWN AND VILLAGE pisrRicts. Chapter 47, General Stat- 
utes 1865, authorized the organization of any incorporated city 
or town, together with the territory attached for school purposes, if 
any, into a single school district; and section 17 of the act of March 
2ist, 1870, ‘2 Wag. Stat., p. 1267,) authorized any district so organ- 
ized to attach to itself territory outside the corporate limits of the 
city or town, by complying with the provisions of that section. 
Henry v. Dulle, 443. 
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city ovut-Lots. The evidence adduced in this case 


JEFFERSON | 
clearly shows that the out-lots of the City of Jefferson became 


attached for school purposes to the city school district by virtue of 
a resolution adopted by the board of education of the district on the 
3lst day of August, 1868. Jb. 


City, TOWN AND VILLAGE pistricts. A resolution of a board of 
education of a city, town or village attaching outside territory 
for school purposes, (as authorized by section 1, page 164, Acts 1868, ) 
did not remain inoperative until the secretary of the board trans- 
mitted copies of the resolution to the clerks of the several town- 
ships affected, or until the several clerks caused the requisite changes 
to be made in the maps of their townships. It took immediate ef- 
fect, whether these officers performed their duties or not. Jb. 


——— : PRESUMPTION OF PERFORMANCE OF OFFICIAL puTy. Where 
a board of education of a city school district directed the county 
clerk to include plaintiffs’ lots on the list of taxable property 
for school purposes, and plaintiffs paid such taxes thereon for sev- 
eral years, and one of them voted several times at elections for 
school directors, and the map of such board and the maps of the 
township showed that such lots were included in such city school 
district, and not in any of the sub-districts, it was held that these 
facts justified the presumption that the secretary of the board had 
performed his duty in certifying its resolution, attaching such lots 
to the school district, to the township clerk, and that such clerk 
acted upon the resolution and made the sub-districts conform 


thereto. Jb. 


DETACHING TERRITORY. A board of education of a city 
has no power to detach by resolution territory attached by it 
in accordance with section 1 of the act of 1868, (Sess. Acts 188, p. 


164). Ib. 


DisTRICT MAPS, AS EVIDENCE. Maps of school districts made by 
authority of law, (2 Wag. Stat., 1248, 2 30,) and properly filed in 
the office of the county clerk, are public documents and competent 
as evidence. Tb. 


FORGERY OF TEACHER’S CERTIFICATE. See The State v. Grant, 33. 


ScHOOL BUILDINGS: TAXES FOR THEIR ERECTION. See State ex rel. Board 


bo 


of Education of Moberly v. St. Louis, Kansas City & Northern Rail- 
way Company, 163. 


SEDUCTION. 


MRASURE OF DAMAGES. In an action by a father for the seduction of 

his minor daughter, his mental anxiety and suffering, caused by the 

loss of her virtue, the corrupting influence upon the morals of his 

other children, and the disgrace of the family, properly enter into 

oe estimate of the damages recoverable by him. Morgan v. Ross, 
18. 


——-: EvipENce. In an action for seduction, the girl’s unchaste 
conduct after the seduction is not admissible in evidence, in mitiga- 
tion of damages. /b. 
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: VERDICT. Damages in an action for seduction are allowed 
for the purpose of setting an example, and of punishing the wrong- 
doer, as well as for compensation ; the amount is peculiarly within 
the province of the jury, and their verdict will not be set aside as 
excessive, unless a flagrant abuse of their powers is shown. /b. 


SHERIFF. 


Suerirr’s peep. See Lewis v. Curry, 4%. 


SIGNIFICATION OF TERMS. 
“CinevrT CLERK.” See Applegate v. Eagan, 258. 


“CoNCUBINAGE.” See State v. Feasel, 524. 


““Cousin.”” See State v. Walton, 270. 

“Division FENCE.” See Sims v. Field, 139. 
**DonaTio catsa Mortis.”” See Walter v. Ford, 195. 
“MANsIon House.’ Sve McClurg v. Turner, 45. 


“Pusiic ENeMY.”’ See State ex rel. Mississippi County v. Moore, 413. 


SPECIAL TAX BILLS. 


JUDGMENTS—VOID OR VOIDABLE: JUDICIAL SALES: SPECIAL TAX BILLS. 
A city charter provided that every special tax bill should be a lien 
on, and the judgment rendered in any suit thereon should be levied 
of, the property in such tax bill described; and that where the 
amount of the bill should not exceed $300, any justice of the peace in 
the city should have jurisdiction thereof, and might render a special 
judgment as aforesaid. In an action before a justice of the peace 
in such city upon four special tax bills, two of which described lot 
9, and two lot 10, a judgment in solido was rendered for $24.20, the 
aggregate amount of said tax bills, to be levied of both of said lots. 
The defendant was duly summoned, appeared and defended the 
action. Held, that such judgment, although erroneous and subject 
to reversal or correction on error or appeal, because not required to 
be levied of each lot for the amount only of the taxes charged against 
it, was not void, as it was rendered by a court having jurisdiction 
of the person and of the subject matter; and thatthe title of a pur- 
chaser to such property bought at an execution sale in virtue of 
such judgment was not affected by the error therein. Gruy v. 
Bowles, 419. 





STATUTES. 


UNCONSTITUTIONAL STATUTE: ACTION. The seizure and sale of one’s 
property to pay a fine imposed under the provisions of a statute 





INDEX. 709 


which is subsequently decided to be unconstitutionai, cannot form 
the basis of an action against a person who committed an act which 
led to the imposition of the fine. McAlister v. The Chicago, Rock Is- 
land & Pacific Railroad Company, 351. 


: WRIT: BAILMENT. It seems that a bailee will not be held 
liable in damages for permitting the property of his bailor to be 
taken out of his custody upon a writ issued under a statute which is 
subsequently decided to be unconstitutional. He is not bound to 
know that it is unconstitutional. Jb. 


REVISED STATUTES—CONSTRUCTION OF: COUNTY TREASURER—VACAN- 
CIES, HOW FILLED. A statutory provision, continued in a revision 
of the statute laws of the State, is not to be construed as a new en- 
actment at the date of revision, and when it cannot be reconciled 
with a new provision, will be construed, by virtue of section 3161 of 
the Revised Statutes of 1879, as repealed thereby. 

Thus, section 4 of chapter 38, entitled ‘Of County Treasuries,” 
of the Revised Statutes of 1865, page 226, declaring it to be the duty 
of the county court to fill vacancies in the office of treasurer, was 
continued in the Revised Statutes of 1879 as section 5365. Section 
5527 of the same revision was a new enactment, and provided for 
the filling of vacancies in State or county offices, other than those 
excepted, which did not include that of treasurer, by appointment 
by the governor. Held, that the two sections were irreconcilable, 
and that the former was repealed by the latter. The State ex rel. At- 
torney General v. Heidorn, 410. 





. The last expression of the legislative will 


should prevail in case of conflict between it and a previous expres- 
sion, although both are made at the same session of the legisla- 
ture. Ib. 


: If section 5365 and section 5527 of the Revised 
Statutes of 1879 were regarded as having been passed and approved 
at the same date, because passed at a revising session, it would be 
held that neither could have any effect with respect to the mode of 
filling a vacancy because they would then nullify each other, and 
the vacancy would have to be filled by appointment by the gov- 
ernor under section 11, article 5 of the Constitution of 1875. Jb. 





DecLARATORY STATUTES. A statute declaratory of the meaning of 
a former statute can have no force or effect as to past controversies, 
but it will control future cases. McNichol v. The United States Mer- 
cantile Reporting Agency, 457. 


PLEADING EXCEPTIONS IN STATUTES. When an exception is con- 
tained in a statute defining an offense and constitutes a part of 
the offense, an indictment for such offense must negative the excep- 
tion; but when the statute contains a proviso exempting a class 
therein referred to from the operation of the statute, an indictment 
need not negative the proviso. The accused must make the exemp- 
tion a ground of defense. So Held, in reference to the proviso to sec- 
tion | of the act of 1877 in relation to the practice of medicine and 
surgery. Sess. Acts 1877, p. 343. The State v. OU’ Brien, 549. 


REPEAL BY IMPLICATION. See The State ex rel. Van Brown v. Shep- 
herd, 310. 
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REVISED STATUTES 1879 


Section 415, see page 469. 
Section 420, see page 469. 
Section 448, see page 40. 
Section 742, see page 466. 
Section 809, see pages 47, 117, 438. 
Section 996, see page 1. 
Section 1250, see page 216, 
Section 1253, see page 385. 
Section 1257, see page 524. 
Section 1588, see page 385. 
Section 1703, see page 222. 
Section 1710, see page 441. 
Section 1820, see page 255. 
Section 1821, see page 256. 
Section 1894, see page 285. 
Section 1906, see page 137. 
Section 1907, see page 137. 
Section 1917, see page 549. 
Section 1918, see page 573. 
Section 1920, see page 137. 
Section 2124, see page 442. 
Section 2179, see pages 28, 124. 
Section 2180, see page 124. 
Section 2202, see page 377. 
Section 2205, see pages 45, 635. 
Section 2240, see page 144. 
Section 2245, see page 144. 
Section 2246, see page 141. 
Section 2247, see page 144, 
Section 2248, see page 145. 
Section 220, see page 599. 
Section 2689, see page 49. 
Section 3160, see page 411. 
Section 3161, see page 411. 
Section 3200, see page 377. 
Section 3216, see page 377. 
Section 3225, see page 186. 
Section 3244, see page 412. 
Section 3246, see page 4il. 
Section 3462, see page 523. 
Section 3485, see page 462. 
Section +486, see page 463. ' 
Section 3487, see page 462. 
Section 3488, see pages 463, 467. 
Section 3489, see page 457. 
Section 3494, see page 469. 
Section 3496, see page 469. 
Section 3497, see page 466. 
Section 3511, see page 144. 
Section 3522, see page 568. 
Section 3527, see page 144, 
Section 346, see page 145. 
Section 3655, see page 137. 
Section 3671, see page 600. 
Section 3673, see page 568. 
Section 3775, see pages 145, 183. 
Section 3776, see page 58. 
Section 3777, see page 59. 
Section 3904, see page 536. 
Section 3905, see page 536. 
Section 5365, see page 411. 
Section 5493, see page 260. 
Section 5527, see page 411. 
Section 5595, see page 611. 
Section 6013, see page 466. 
Section 6441, see page 175. 
Section 7087, see page 21. 
Section 7110, see page 266. 
Section 7407, see page 261. 
Section 7408, see page 261. 
Section 7410, see page 261. 
Section 7429, see page 261. 
Section 7430, see page 261. 
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WAGNER'S STATUTES 1872. 


Page 75, 2 36, see page 4. 
Page 76, 2 39, see page 94. 
Page 89, 2 40, see page 96. 
Page 251, 22 1, 4, see page 362. 
Page 289, 2 1, see page 105. 
Page 310, ¢ 43, see pages 61, 407. 
Page 329, 2 1, see page 105. 
Page 470, 2 15, see page 33. 
Page 506, 2 46, see page 592. 
Page 612, 2 54, see page 52. 
Page 633, see page 141. 

Page 697, 2 1, see page 49. 
Page 758, ¢ 41, see page 495. 
Page 999, 2 1, see page 567. 
Page 1084, 7 22, see page 592. 
Page 1248, ¢ 30, See page 44. 
Page 1267, 2 17, see page 443. 


GENERAL STATUTES 1865. 


Page 164, 2 2, See page 465, 
Page 274, 2 1, See page 448. 
Page 329, g Xe , See page 466. 
Page 379, g 2, See page 406. 
Page 402, 2 3, See page 466, 
Page 686, 23, see page lus. 


REVISED STATUTES 1855. 


Page 375, g 22, see pages 464, 466. 
Page 376, 2 1, see page 464. 
Page 855, 7 1, see page 466, 
Page 1222, 7 1, see page 462. 
Page 1222, 2 5, see page 462. 
Page 1223, 2 7, see page 462 


REVISED STATUTES 184 
Page 68, 2 37, see page 97. 
ACTS OF Issl. 


1, see page 612. 


Page 119, j 
1, see page 471. 


Page 173, 
ACTS OF 1879. 
Page 185, 2 1, see page 237. 
ACTS OF 1877. 
Page 342, 2 1, see page 72 
Page 348, 21, see page H9. 
Page 355, 2 7, see page 306. 
Page 369, —, see page 466. 
Page 405, —, see page 167. 
ACTS OF 1875. 
Page 50, 2 1, see page 528. 
Page 251, 22 3, 4, see page 423. 
Page 401, 2 —, see page 107. 
ACTS OF 1874. 
Page 118, 2 —, see page 106. 
ACTS OF 1873. 


Page 251, 
Page 253, j 


1, see page 312. 
4. see page 312. 





ACTS OF 1872. 


Page 72, 7 
Page 119, 


ACTS OF 1870. 


Page 374, see page 105 


ACTS OF 1869. 


Page 38, 2 31, see page 466. 


ACTS OF 1868. 


Page 126, see page 342. 


21,2, see page 426. 
@ 182, see page 312. 
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ACTS OF 1865, 


Page 84, see page 335. 


ACTS OF 1863. 


Page 24, see page 108, 


ACTS OF 1859. 


Page 67, see page 464. 


ACTS OF 185. 


Page 472, see page 341. 


ACTS OF 1851 


711 





Page 164, 7 1, see page 443. 


Page 265, see page 341. 


TAXES 


The City of Jefferson, though it has no lien, may recover an 
ordinary money judgment for its taxes. The City of Jefferson v. 


The owner of real estate is not personally liable for taxes assessea 
The City of Jefferson v. Mock, 61. 


TAXES FOR BUILDING SCHOOL HOUSE: CONSTITUTION OF 1875. sxc- 
TION 11, ARTICLE 10, NOT SELF-ENFORCING. On the 11th day of April, 
1876, the Moberly Board of Education submitted to the people of 
their school district the question of making a levy of one per cent 
for the year 1876, upon all the property therein, to be used in the 
erection of a public school building. From the returns of that 
election it appeared that two-thirds of the qualified voters had voted 
in favor of the proposition. The levy was thereupon made. Sec- 
tion 11, article 10, of the constitution of 1875, provides that: “ For 

° - school dis- 

tricts, the rate of taxation herein limited may be increased when 

the rate of such increase and the purpose for which it is intended 
shall have been submitted to a vote of the people, and two-thirds 

a ° of such school district voting 

Held, that this provision of 

the constitution required legislation to enforce it, arfd that, as there 

was none such until May 24th, 1877, (Acts 1877, p. 405,) the levy of 

1876 and all subsequent proceedings were illegal and void. tate 

ex. rel. Board of Education of Moberly v. The St. Louis, Kansas City 


Failure of a_tax-payer to take steps to prevent an 
illegal levy of taxes, will not estop him from resisting the en- 
forcement of the tax, when levied, against his property. Jb. 


1. 
McCarty, 55. 

2. 
against another as owner. 

3. 
the purpose of erecting public buildings in 
of the qualified voters 
at such election shall vote therefor.” 
& Northern Railway Company, 163. 

4. Esroppet. 

5. 


MUNICIPAL BONDS: TAX LEVIED TO PAY JUDGMENT OF FEDERAL 
COURT ON: STATE COURTS WILL NOT INTERFERE. Whena county court, 
acting in obedience to a mandate from the Federal court and in con- 
formity with the laws of the State authorizing the levy of taxes to 
pay county indebtedness, has levied a tax for the purpose of paying 
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10. 


a judgment of the Federal court against the county, the courts of 
this State will not interfere to prevent its collection, on the ground 
that bonds on which the judgment was rendered were void. The 
judgment of the Federal court will be held conclusive of their va- 
idity. The State ex rel. Wilson v. Rainey, 229. 


JUDGMENT AGAINST A COUNTY BINDING ON ALL TAY-PAYERS. A 
judgment against a county, or its legal representatives, in a mat- 
ter of general interest to all the people, as one respecting the levy 
and collection of a tax, is binding upon all the citizens and tax- 
payers of the county. Jb. 


PoWER OF COURTS IN COMPELLING LEVY OF TAXES. When the leg- 
islature has clothed a municipal corporation with the right to 
levy taxes to pay debts, any court having jurisdiction to enforce the 
payment of a debt, may by mandamus compel the corporate au- 
thorities to levy a tax in conformity with the mode prescribed and 
to the extent of the power conferred by law; but beyond this no 
court can go. Ib. 


A levy of taxes made prior to the 28th day of March, 1879, is not 
affected by the act of that date entitled ““An act concerning the 
assessment, levy and collection of taxes, and the disbursement 
thereof.” R. 3. 1879, 26798, et seg. Ib. 


CITY OF HANNIBAL: COLLECTION OF CITY TAXES: REPEAL OF STATUTE. 
By the revenue law of 1872, (Acts 1872, p. 119, 2182,) it was de- 
clared that ‘‘reai property shall in all cases be liable for all taxes 
due any city, . ° and a lien is hereby created in favor of 
the State for all such taxes, which lien shall be enforced as in this 
act provided.” The charter of the city of Hannibal subsequently 

assed, (Acts 1873, pp. 253, 254, #21, 4,) provided that “all taxes 
evied by the mayor and city council shall be a lien upon the real 
estate on which the same may be imposed,” and that “the city 
council shall have power to cause real estate to be sold for delin- 
quent taxes in such manner as may be provided by ordinance, and 
to provide for the redemption thereof in such manner as shall not 
be inconsistent with the laws of this State.” Held, that there was 
no such inconsistency between the revenue law and the charter as 
worked a repeal of the former— not as to the vesting of the lien, 
because the charter, while it declares a lien, does not say it shall 
vest in the city, but leaves that to be governed by the revenue law; 
nor as to the enforcement of the lien, because the charter expressly 
restricts the council to the adoption of such modes of enforcement 
as are not inconsistent with the laws of the State. The State ex rel. 
Van Brown v. Shepherd, 310. 


TAXES, CITY AND STATE: CONSTITUTIONAL LAW: TITLE OF ACT. De- 
linquent city taxes, for which a lien is created and reserved to the 
State, and which are collectible only by the State, are State taxes, 
and provisions relating to their collection are germane to the title 
of an act purporting to provide for the collection of delinquent State 
taxes, and are not obnoxious to the constitutional injunction that no 
bill shall contain more than one subject, which shall be clearly ex- 
pressed in its title. Jb. 
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11, TAXATION, EXEMPTION FROM: CHARITABLE INSTITUTION. A hospital 
building is not excluded from the benefits of a statute exempting 
from taxation property used for “purposes purely charitable, 
merely because certain patients therein pay for what they receive, 
where it appears that any profit derived therefrom is applied ex- 
clusively to the charitable purposes of the institution. The State ex 
rel, Alexian Brothers Hospital v. Powers, 476. 


COUNTY COLLECTOR: HIS AUTHORITY TO SUE: HIS COMPENSATION. See 
Gordon v. Lalayette County, 426. 


TOWNSHIP ORGANIZATION, 


FORM OF BALLOTS AT ELECTION FoR. See Applegate v. Eagan, 258. 


TRESPASS. 


1. THE TRESPASS ACT: JUSTICES’ COURTS: PLEADING AND PRACTICE. A 
statement filed before a justice of the peace alleged that the defend- 
ant had maliciously thrown down plaintiff’s fence, to plaintiff’s 
damage, etc. Held, that it stated a cause of action under the Tres- 
pass Act, (Gen. St. 1865, p. 379;) and although that act was not in 
terms referred to in the statement, the justice was justified in treat- 
ing the action as founded on the act, the attorneys on both sides 
having made the constitutionality of the act an issue in the case. 
Blewett v. Smith, 404. 


2. ——: CONSTITUTIONAL LAW: FALSE IMPRISONMENT. In an action 
founded on chapter 76 of the General Statutes of 1865, for mali- 
ciously throwing down the fence of plaintiff, he recovered judgment 
for $15 damages, and costs, upon which the justice of the peace is- 
sued an execution, and also a warrant of commitment to the county 
jail until such damages and costs were paid, and upon defendant’s 
failure to pay the same he was imprisoned in such jail. It was 
claimed by defendant that such proceedings were in conflict with 
that provision of the Constitution (Const. of 1875, art. 2, 2 16,) 
which declares “that imprisonment for debt shall not be allowed 
except for the non-payment of fines and penalties imposed for viola- 
tion of law,” and, also, with that provision of the Constitution, (art. 

28,) which declares that the “clear proceeds of all penalties and 
idee and of all fines collected in the several counties for any 


breach of the penal . . laws of the State 
shall belong to and be safely preserved in the several counties as a 
county public school fund.” Held, that such act was not obnoxious 


to these objections, but was a just exercise of the police power of 
the State to protect enclosed premises from trespasses often com- 
mitted by lawless and irresponsible persons; that such trespasses 
were by the act made penal; and that the penalties thereby im- 
posed might be recovered in a civil action by the party injured, as 
well as by indictment. Jb. 


INDICTMENT FOR TRESPASS. See The State v. Goss, 592. 





INDEX. 
USURY. 
See Interest. 
VARIANCE. 


IN CRIMINAL cases. See The State v. Ward, 253. 


VENDOR AND VENDEE. 


REAL PROPERTY, WANT OF TITLE NO DEFENSE TO SUIT FOR PURCHASE 
MONEY, WHEN. A purchaser who takes a deed with covenants of 
warranty, and is placed in possession of the land, cannot, in the ab- 
sence of fraud, retain possession and defend a suit on the notes for 
the purchase money, on the ground that his vendor had no title 
and is insolvent; and a continuance on the ground of suppression 
of a deposition which, it was claimed, showed that the vendor, in 
such a case, had no title was properly refused. Cartwright v. Culver, 


179. 


VENDOR'S LIEN. 


WHEN IT Dogs Not aTtacH. See Sharp’s Administrator v. Collins, 266. 


VENUE. 


WANT OF PROOF OF, IN CRIMINAL CASES. See The State_v. McGinniss, 


245. 


CHANGE or. See the State v. Webb, 333. 


VERDICT. 


ONE SET ASIDE FOR EXcEss. See Trigg v. The St. Louis, Kansas City & 
Northern Railway Company, 147. 


WITNESS. 


: WITNEssEs. A person jointly indicted with another, is not 
a competent witness for his co-defendant. The State v. Martin, 547. 


It is error for the court to permit the prosecuting attorney 
to comment in argument upon the fact that the defendant, though 
a competent witness, failed to testify in his own behalf. 


PRACTICE, CRIMINAL: DEFENDANT AS A WITNESS. Under section 
1918, Revised Statutes 1879, a defendant in a criminal case testifying 
in his own behalf, can be cross-examined only as to those matters 
referred to by him in his examination in chief. The State v. Mc- 


Graw, 573. 








RULES FOR THE GOVERNMENT 


OF THE 


SUPREME COURT OF MISSOURI, 


ADOPTED AT THE APRIL TERM, 1877. 





‘Chief Justice, his duty. : 

Rute 1. The Chief Justice shall superintend matters 
of order in the court room. 

Motion to be written, signed and filed. 

Rute 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 
Argument of motions. 

Rute 38. No motion shall be argued unless by the 
direction of the court. 
Taking record from clerk’s office. 

Rute 4. No member of the bar shal] be permitted to 
take a record from the clerk’s office without the written 
permission of some judge of the court. 

Diminution of record, suggestion after joinder in error. 

Rute 5. No suggestion of diminution of record in 
civil cases will he entertained by the court after joinder in 
error, except by consent of parties. 

Application for certiorari. 

Rute 6. Whenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript 
which it 1s designed to supply, and at least twenty-four 
hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. 





SUPREME COURT RULES. 


Notices cf writs of error. 
Rute 7. All notices of writs of error, with the ac- 


ceptance, waiver or return of service indorsed thereon, 
shall be filed with the clerk of this court, and be by him 
attached to the transcript in the cause, and shall be the 
only evidence that such notice has been given. 

Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary, 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing 
instructions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be embodied 
in the bill of exceptions, but it shall be sufficient for the 
purpose of such review that the bill of exceptions state 
that “ evidence tending to prove”’ a particular fact or issue 
was given, and that an exception was saved to the giving 
or refusal of the instructions founded on it. 

Bill of exceptions— whether there was evidence tending to prove an issue. 

Rute 9. If the opposite party shall contend that there 
was no evidence tending to prove a fact or issue, and the 
court of first instance shall be of opinion that there was 
such evidence, it shall be. the duty of the court to allow 
the bill of exceptions in the form stated in the last preced- 
ing rule, and then the other party shall be at liberty to set 
out in a bill of exceptions, to be prepared by him, the 
whole of the testimony supposed to be applicable to such 
fact or issue, and to except to the opinion of the court that 
the same tends to prove such fact or issue. 

Bill of exceptions— whether there was evidence tending to prove an issue. 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
it does not so tend, which bill of exceptions shail be allowed 
by the court by which the cause is tried. 
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Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the aamis- 
sion or exclusion of any evidence, or the allowance or dis- 
allowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rute 12. In casesof equitable jurisdiction the whole 
of the evidence shall be embodied in the bill of exceptions, 
unless the parties shall agree upon an abbreviated state- 
ment thereof. 


Rule as to making out transcripts. 
Rue 13. The clerks of the several circuit courts and 


other courts of first instance, before which a trial of any 
cause is had in which an appeal is taken or writ of error 
is sued out, shall not, (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause,) in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) “ summons is- 
sued October 2, 1871, executed October 5, 1871,” and if any 
pleading be amended, the clerk in making out transcripts 
will treat the last amended pleading as the only one of that 
order in the cause, and will refrain from setting out any 
abandoned pleading as part of the record, unless it be made 
such by a bill of exceptions; and no clerk shall insert in 
the transcript any matter touching the organization of the 
court, or any mention of any continuance, motion or afli- 
davit in the cause, unless the same be specially called for 
by the bill of exceptions. 


Presumptions in support of bills of exceptions. 
Rute 14. The only purpose of a statement, in a bill of 


exceptions, that it sets out all the evidence in a cause, being 
that the Supreme Court may have before it the same mat- 
ter which was decided by the court of first instance, it shall 
be presumed as a matter of fact in all bills of exceptions, 
for the futu. ‘hat they contain all the evidence applicable 
te any particular ruling to which exception is saved. 











| SUPREME COURT RULES. 


Notices cf writs of error. 

Ruiz 7. All notices of writs of error, with the ac- 
ceptance, waiver or return of service indorsed thereon, 
shall be filed with the clerk of this court, and be by him 
attached to the transcript in the cause, and shall be the 
only evidence that such notice has been given. 

Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary, 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing 
instructions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be embodied 
in the bill of exceptions, but it shall be sufficient for the 
purpose of such review that the bill of exceptions state 
that “ evidence tending to prove” a particular fact or issue 
was given, and that an exception was saved to the giving 
or refusal of the instructions founded on it. 

Bill of exceptions— whether there was evidence tending to prove an issue. 

Rute 9. If the opposite party shall contend that there 
was no evidence tending to prove a fact or issue, and the 
court of first instance shall be of opinion that there was 
such evidence, it shall be the duty of the court to allow 
the bill of exceptions in the form stated in the last preced- 
ing rule, and then the other party shall be at liberty to set 
out in a bill of exceptions, to be prepared by him, the 
whole of the testimony supposed to be applicable to such 
fact or issue, and to except to the opinion of the court that 
the same tends to prove such fact or issue. 

Bill of exceptions— whether there was evidence tending to prove an issue. 

Rue 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
it does not so tend, which bill of exceptions shall be allowed 
by the court by which the cause is tried. 
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Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the aamis- 
sion or exclusion of any evidence, or the allowance or dis- 
allowance of any question, the question -itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rute 12. In casesof equitable jurisdiction the whole 
of the evidence shall be embodied in the bill of exceptions, 
unless the parties shall agree upon an abbreviated state- 
ment thereof. 


Rule as to making out transcripts. 
Rute 13. The clerks of the several circuit courts and 


other courts of first instance, before which a trial of any 
‘ause is had in which an appeal is taken or writ of error 
is sued out, shall not, (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause,) in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) “ summons is- 
sued October 2, 1871, executed October 5, 1871,” and if any 
pleading be amended, the clerk in making out transcripts 
will treat the last amended pleading as the only one of that 
order in the cause, and will refrain from setting out any 
abandoned pleading as part of the record, unless it be made 
such by a bill of exceptions; and no clerk shall insert in 
the transcript any matter touching the organization of the 
court, or any mention of any continuance, motion or afli- 
davit in the cause, unless the same be specially called for 
by the bill of exceptions. 


Presumptions in support of bills of exceptions. 
Rute 14. The only purpose of a statement, in a bill of 


exceptions, that it sets out all the evidence in a cause, being 
that the Supreme Court may have before it the same mat- 
ter which was decided by the court of first instance, it shall 
be presumed as a matter of fact in all bills of exceptions, 
for the future, that they contain all the evidence applicable 
te any particular ruling to which exception is saved. 
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Abstracts to be filed. 
Rute 15. In all civil cases the appellant or plaintiff 


in error Shall file in this court, on or betore the day next 
preceding the day on which the cause is docketed for hear- 
ing, seven copies of an abstract or abridgment of the record 
in said cause, setting forth so much thereof as is necessary 
to a full understanding of all the questions presented to 
this court fur decision. The appellant or plaintiff in error 
shall also deliver a copy of said extract to the attorney of 
the appellee or the defendant in error, ten days before tie 
day on which the cause is docketed for hearing, and if the 
counsel for the appellee or defendant in error shall deem 
the abstract of the appellant or plaintiff in error imperfect 
or unfair, he may within eight days after receiving the 
same, deliver to the counsel of the appellant or piaintiff in 
error one copy, and to the clerk ot this court seven copies 
of such further or additional abstract as he shall deem nec- 
essary toa full understanding of the questions presented 
to this court for decision, and hereafter the evidence ot the 


service of suc!: abstracts shall be filed with tle same. 
Briefs to be filed. 
Rute 16. It shall be the duty of counsel in all cases 


to file with the clerk, on the day next preceding the day 
on which the cause is docketed for hearing, seven copies 
of a brief which shall contain a clear aud concise state- 
ment of the matters in issue, and a further statement, in 
numerical order, of the points or legal propositious intended 
to be relied on in argument, accompanied by «a citation 
of authorities supporting each proposition. ‘To this may 
be added such argument as counsel may desire to make in 
writing; all of which shall be sigued by counsel. 

Citing authorities in briefs. 

Rute 17. In citing authorities, in support of any 
proposition, it shall the duty of the counsel to give the 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
und the page where the same will be found; and when ref- 
erence is made toa passage in any elementary work or 
treatise, the number of the edition, the volume, the chapter, 
section, paging and side paging shall be set forth. 
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Appellant’s brief to allege errors complained of. 

Rute 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall other- 
wise direct. 

Failure to comply with rules 15 and 16. 

Rute 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, tle court, when the cause is called for hearing, 
will dismiss the appeal or writ of error; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases. 

Rute 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fense and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record in all appellate courts, and the judg- 
ment rendered in the court of first instance shall be affirmed 
or reversed according to the opinion entertained by the Su- 
preme Court respecting the same. 

Motion for rehearing. 

Rute 21. Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsidera- 
tion of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, 
or that the decision is in conflict with an express statute, 
or with a controlling decision to which the attention of the 
court was not called through the neglect or inadvertence of 
counsel. Such motion must be filed within ten days after 
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the opinicn of the court shall b delivered, and notice of 
the filing thereof must be serveu on the opposite counsel, 
but no motion for a rehearing shall be filed after the final 
adjournment of the court. 

Motion for affirmance. 

Rue 22. On motion for affirmance under section 49, 
article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed “ good cause”’ within the meaning of sail 
section, 

Former rules rescinded. 

Rute 23. All rules not included in the foregoing 

enumeration are hereby rescinded 
ADDITIONAL RULES. 


Rute 24. No wnt of error from this court to the 
court of appeals can be issued by the clerk of this court 
in vacation. All applications in term time for writs of error 
to the court of appeals, shall be accompanied by an afii- 
davit of the attorney of record that the cause in which such 
writ of error is sued out, is one of which this court has 
uppellate jurisdiction under section 12, of article 6 of the 
constitution; and such affidavit shall state the facts con- 
ferring such jurisdiction, and thereupon the clerk shail 
issue such writ. (Adopted at the April term, 1878.) 


Rute 25. That hereafter, in no case will extension of 
time for filing statements, abstracts and briefs be granted, 
except upon affidavit showing satisfactory cause. (Adopted 
at the October term, 1878.) 


Rute 26. A party, in any cause, filing a motion either 
to dismiss an appeal or writ of error, or to affirm the judg- 
ment, shall first notify the adverse party or his attorney 
of record, at least twenty-four hours before making the 
motion, by telegram, by letter or by written notice, and 
shall, on filing such motion, satisfy the court that such 
notice has been given. (Adopted at the October term, 1879.) 











